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Barker  ▼.  Anderson  (21  Wend.  872),  denied;  Compton  y.  Oilman  (19  W.  Va. 

812),  780. 
Hawkes  t.  Sannder  (Comp.  289),  doubted;   Ingersoll  y.  Martin  (58  Md.  67> 


Holeomb  y.  Town  of  Danby  (51  Vt.  428),  denied;  PlaU  y.  City  of  Cohoee  (89 
N   Y.  219'.  ?«l. 


xxxvi     OASES  OVERRULED,  DOUBTED  AND  DENIED. 

Infreraoll  ▼.  Rhodes  (Hill  &  Den.  Sapp.  371\  denied;  Enapp  ▼.  Ho7t(57  Iowa, 
591),  60. 

JohDsoD  V.  Humbold   Ids  Co.  (91  III.  92;  38  Am.  Rep.  47),  denied;  Steen  v. 
Niagara  F.  Ids.  Co.  (89  N.  T.  815),  800. 

Johnson  v.  Town  of  Irasbarg  (47  Vt.  26 ;  19  Am.  Rep.  811),  denied;  Plats  r. 
City  of  echoes  (89  N.  Y.  219),  289. 

Jones  V.  AndoTer  (10  Allen,  18),  denied;   Plats  v.  City  of  Cohoee  (89  N.  Y. 
219),  289. 

Knight  V.  Lord   Plimouth  (3  Atk.  480),  doubted ;  WUliams  ▼.  Williams  (55 
Wis.  300),  710. 

McPhereon  V.  Clark  (8  Bradf.  96),  overruled;  Lovell  ▼.  Quitman  (88  N.  Y. 
877).  257 

Memphis  R.  C'O.  v.  Green  (52  Miss.  788),  doubted ;  Chicago  R.  C^o.  ▼.  Scurr  (59 
Miss.  456).  878. 

Monk  ton  v.  Attorney  General  (2  Russ.  &  Myl.  147),  doubted;  Wise   v.    Wynn 
(59  Miss.  588),  883. 

Navasota  ▼.  Pearoe  (46  Tex.  525).  denied;  Wilson  v.  aty  of  Wheeling  (19  W« 
Va.  828),  784. 

New  Orleans  R.  Co.  v.  Bailey  (40  Miss.  895),  denied;  Chicago  R.  Co.  ▼.  Scurr 
(59  Miss.  456),  377. 

Ogden  v.  Redd   18  Bush.  581),  denied;  Knapp  v.  Hoyt  (57  Iowa,  591),  60. 

Owsley  V.  Montgomery  R.  Co.  (87  Ala.  560),  denied;  Boogher  v.  Life  Associa. 
tion  of  America  (75  Mo.  319),  416. 

Painter  v.  Pittsburg  (46  Penn.  St.  221),  denied;  Wilson  v.  Oty  of  Wheeling 
(19  W.  Va.  823),  785. 

Pearsall  v.  Post  (20  Wend.  Ill),  denied;  Vamey  ▼.    Manchester  (58  N.  H. 
480),  593. 

Philadelphia  R.  Oy.  v.  Derby  (14  How.  468),  doubted  ;  Chicago  R.  Co.  v.  Scurr 
(59  Mies.  456),  377. 

Kuan  V.  Perry  (3  Cai.  120),  denied  ;  Simpson  v.  Westenberger  (28  Kans.  756), 
195. 

Schlichting  v.  Wintgen  (25   Hun,  626),  overruled;  Littlewood  v.  Mayor  (89 
N.  Y.  24),  274. 

School  District  v.  Zink  (25  Wis.  686),  overruled  in  part;  Williams  ▼.  Williams 
(55  Wis.  300),  713. 

Sigmund   v.  Howard  Bank  (29  Md.  884),  denied;  King  v.  Reynolds  (67  Ala. 
229).  109. 

Smith  V.  Boston  &  Marine  R.  (120  Mass.  490 ;  21  Am.  Rep.  588),  denied;  Plats 
v.  City  of  Cohoes  (89  N.  Y.  219),  289. 

Smith  V.  Smith  (21  Penn  St.  867),  denied;  Oswego  Starch  Factory  v.  Lendrum 
(57  Iowa,  578),  58. 

Stone  V.  Cheshire  R.  Co.  (19  N.  H.  427),  doubted ;  Carter  v.  Berlin  Mills  (58  N. 
H .  52),  579. 

Sugg  V.  Tillman  (2  Swan,  208),  denied  ;  Richardson  v.  Marqueze  (59  Miss.  80), 
855. 

Sumner  v.  Woods  (52  Ala.   94),  overruled ;  Sumner  t.  Woods  (67  Ala.  189), 
105. 

Towers  v.  Osborne  (1  Str.  506),  doubted;  Meinckev.  Falk  (55  Wis.  427).  725. 

Trinidad  v.  Simpson  (5  Col.  65),  denied ;  Saiton  v.  Fox  (55  Wis.  581),  747. 

Underwood  v.  Birchard  (47  Vt.  805),  denied ;  King  v.  Reynolds  (67  Ala.  828), 

109. 
White  V.  Henry  (24  Me.  581),  denied;  Holland  v.  Beard  (59  Miss.  161),  861. 

Willing  ▼.  Peten(178.  ft  R.  179),  denied;  IngerwU  v.  Martin  (58  Md.  67), 
.^6. 


SUPREME    COTJRT 


ov 
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WATSOK  v.  B1LLIHG8. 
(gBAIlc978^) 

^on^— {rtfofU  wif4f%  rtleoie  qf  daiMr. 

An  infuit  wife  is  not  bound  by  her  releftse  of  dower,  although  ahe  dedared 
henelf  of  age  to  the  acknowledging  officer,  and  may  maintain  a  Boit  to 
tToid  within  a  reasonable  time  after  the  death  of  her  husband. 


B 


ILL  for  dower.    The  opinion  states  the  case*    The  complainant 
had  jndgment  below. 


U.  M.  RosBy  for  appellant. 

Goody 9  for  appellee. 

Eakik^  J.  This  is  a  bill  by  appellee  for  dower  in  a  certain  traoti 
and  a  share  of  the  rents.  Appellant  sets  up  a  relinquishment,  bj 
complainant,  in  her  husband's  life-time,  and  exhibits  the  deed.  It 
bears  date  of  March  6, 1871 ;  contains  her  relinquishment  of  dower ; 
is  signed  by  her  with  her  mark,  her  husband  joining ;  and  appears 
by  the  certificate  of  a  justice  of  the  peace,  to  haye  been  next  day 
duly  acknowledged  in  substantial  compliance  with  law.  It  was 
neTer  filed  for  record.  She  also  claims  improyements,  in  case 
dower  should  be  allowed. 
Vol.  XLII  —  1 
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There  was  no  reply  to  the  cross-claim  for  improrements  ;  and  the 
cause  was  heard  upon  the  pleadings,  exhibits  and  depositions.  The 
evidence  is  mostly  directed  to  the  validity  or  invalidity  of  the  sup- 
posed relinquishment. 

There  was  a  decree  for  dower  of  half  the  lands  for  life,  there 
being  no  children.  Commissioners  were  appointed  to  assign  it,  and 
a  master  to  take  an  account  of  rents  upon  one  hand,  and  taxes 
paid  and  improvements  made  on  the  other.  At  this  stage  the  de- 
fendant appealed. 

The  proof  shows  that  the  complainant  was  married  in  1868,  and 
that  she  was  then  seventeen  years  of  age.  There  is  nothing  to 
contradict  this,  save  that  the  justice  who  took  the  acknowledgment 
deposes  that  when  making  it  she  told  him.  she  was  over  twenty-one 
years  of  age.  If  a  minor,  in  any  case,  could  estop  himself,  or  her- 
self, from  disaffirmance  by  representations  as  to  his  or  her  age,  to 
the  person  with  whom  the  transaction  was  had,  the  doctrine  would 
not  apply  to  such  declarations  made  to  a  third  person,  without 
proof  that  they  were  communicated  to  the  party  to  be  affected,  and 
formed  the  inducement  to  the  contract,  or  misled  him  to  enter 
freely  upon  it.  There  is  in  this  case  no  proof  of  that.  In  1871 
females  were  not  of  full  age  under  twenty-one  years.  By  act  of 
April  22,  1873,  they  were  made  of  full  age,  for  all  purposes,  at 
eighteen.  Marriage  gave  them  no  capacity  to  contract  or  convey 
which  they  would  not  have  had  if  solo ;  and  we  can,  in  this  respect, 
see  no  difference  between  a  conveyance  and  a  relinquishment  of 
dower.  2  Scrib.  on  Dower,  283.  The  instrument,  if  executed,  waa 
as  to  her,  in  the  absence  of  fraud,  voidable ;  she  was  not  twenty- 
one  years  of  age.  She  became  discovert  by  the  death  of  her  hus- 
band in  1872,  and  this  action  was  begun  in  1873.  There  is  nothing 
from  which  an  affirmance,  during  the  intervening  period,  can  be 
inferred ;  and  the  beginning  of  the  suit  within  a  reasonable  time  is 
of  itself  a  disaffirmance.     Scrib.  on  Dower,  supra, 

[Omitting  question  of  fraud.] 

It  has  been  decided  by  this  court  that  neither  infants  nor  other 
persons  under  disability  of  alienation,  can  acquire  rights  by  their 
own  fraud  or  as  the  fruits  of  the  fraud  of  others.  Lf/Ule  v.  SiaU, 
17  Ark.  640.  It  does  not  follow  however  that  infants,  even  by  their 
own  false  representations  to  those  with  whom  they  contract,  can 
denude  themselves  of  the  protection  thrown  around  them  by  the 
policy  of  the  law,  so  as  to  be  bound  by  their  alienation  of  rigbtt 
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already  acquired,  or  by  contracts  for  the  future.  They  cannot,  by 
their  own  acts,  acquire  any  ability  to  contract.  See  3  Bob.  Pr.  219 ; 
2  Kent  Com.  241,  and  cases  cited.  It  is  well  said  by  Mr.  Kent  that 
''infants  would  lose  all  protection,  if  they  were  bound  by  their 
contracts  made  by  improper  artifices  in  the  heedlessness  of  youth, 
before  they  had  learned  the  value  of  character  and  the  just  obliga- 
tion of  moral  duties.''  We  are  therefore  of  opinion  that  the  com- 
plainant was  not  bound  by  her  release  of  dower,  even  if  the  same 
had  been  made. 
[Minor  matters  omitted.  ]  ] 

Judgment  affirmed. 


Haile  y.  State. 

(BS  Ark.  6Si.) 

ChnMuUonal  law — earrifinff  eoneeaUd  teeap&iu. 

A  itetnie  piohlbitiiig  the  eurying  of  arm j  pistols  bj  non-militarj  penoas 
exospt  micoTered  and  in  the  hand,  is  not  nneoastitational. 

CONVIOTION  of  carrying  concealed  weapons.     The  opinion 
states  the  case. 

C,  B.  Moore,  attorney-general,  for  plaintiff  in  error. 

Eakik,  J.  The  defendant  below  was  charged  before  a  justice  of 
the  peace,  with  the  offense  of  carrying  a  pistol  contrary  to  the  stat- 
ute, and  upon  conyiction  appealed  to  the  Circuit  Court.  He  was 
then  tried,  de  novo,  and  convicted  upon  the  agreed  state  of  facts 
contained  in  the  reporter's  statement,  and  fined  fifty  dollars.  From 
this  judgment  he  appeals. 

The  proof  shows  all  the  essential  elements  of  the  offense  as  de- 
fined by  section  2,  of  the  act  of  April  1,  1881,  which  prohibits  the 
Tearing  or  carrying  any  such  pistol  as  is  used  in  the  army  or  nayy 
of  the  United  States,  in  any  manner  except  uncoyered  and  in  the 
hand,  save  under  circumstances  which  in  this  case  did  not  exist. 

The  appellant  has  no  brief,  but  we  suppose  his  exceptions  refer 
to  the  validity  of  the  act  as  unconstitutional. 
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The  first  two  eections  are  complete  in  themselyes,  to  constitate 
and  prohibit  the  offense,  and  may  stand  without  reference  to  other 
sections  of  the  act,  concerning  which  no  opinion  is  now  expressed. 
The  question  is,  can  the  legislature  regulate  the  mode  of  carrying 
any  arms  which  the  citizens  have  the  constitutional  right  to  keep 
and  bear  for  their  common  defense?  We  have  decided  that  it  may 
to  somd  extent,  which  means  that  it  may  in  a  reasonable  manner, 
so  as  in  effect  not  to  nullify  the  right,  nor  materially  embarrass  its 
exercise. 

The  constitutional  provision  sprang  from  the  former  tyrannical 
practice  on  the  part  of  governments,  of  disarming  the  subjects,  so 
as  to  render  them  powerless  against  oppression.  It  is  not  intended 
to  afford  citizens  the  means  of  prosecuting  more  successfully  their 
private  broils  in  a  free  government.  It  would  be  a  perversion  of 
its  object,  to  make  it  a  protection  to  the  citizen  in  going,  with  con- 
venience to  himself  and  after  his  own  fashion,  prepared  at  all  times 
to  inflict  death  upon  his  fellow-citizens,  upon  the  occasion  of  any 
real  or  imaginary  wrong.  The  '^  common  defense  "  of  the  citizen 
does  not  require  that.  The  consequent  terror  to  timid  citizens, 
with  the  counter  violence  which  would  be  incited  amongst  the  more 
fearless,  would  be  worse  than  the  evil  intended  to  be  remedied. 

The  legislature  by  the  law  in  question  has  sought  to  steer  be- 
tween such  a  condition  of  things,  and  an  infringement  of  constitu- 
tional rights,  by  conceding  the  right  to  keep  such  arms  and  to  bear 
or  use  them  at  will,  upon  one's  own  premises,  and  restricting  the 
right  to  wear  them  elsewhere  than  in  public,  unless  they  be  carried 
uncovered  in  the  hand.  It  must  be  confessed  that  this  is  a  very 
inconvenient  mode  of  carrying  them  habitually,  but  the  habitual 
carrying  does  not  seem  essential  to  '^common  defense.''  The  in- 
convenience is  a  slight  matter  compared  with  the  danger  to  the 
whole  community,  which  would  result  from  the  common  practice 
of  going  about  with  pistols  in  a  belt,  ready  to  be  used  on  every  out- 
break of  ungovernable  passion.  It  is  a  police  regulation,  adjusted 
as  wisely  as  the  legislature  thought  possible  with  all  essential  con- 
stitutional rights. 

The  constitutional  right  is  a  very  valuable  one.  We  would  not  dis- 
parage it.  A  condition  of  things  within  the  experience  of  men 
still  very  young  illustrates  the  importance  of  keeping  alivid  in  the 
mind  and  well  defined  these  old  land-marks  of  Saxon  liberty. 
"  Semper  paratus^'  is  a  good  motto.     Yet  if  every  citizen  may  keep 
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arms  in  readiness  upon  his  place,  may  render  himself  skillful  in 
their  use  by  practice,  and  carry  them  upon  a  journey  without  let  or 
hindrance,  it  seems  to  us  the  essential  objects  of  this  particular 
clause  of  the  bill  of  rights  will  be  preserved,  although  the  citizen 
be  required  to  carry  them  uncoyered  and  in  the  hand,  off  his  own 
premises,  if  he  should  deem  it  necessary  to  carry  them  at  all. 

The  clause  upon  this  point,  of  the  Tennessee  bill  of  rights,  is 
similar  to  ours,  except  that  it  expressly  reserves  to  the  legislature 
the  power,  ^^by  law,  to  regulate  the  wearing  of  arms,  with  a  view 
to  prevent  crime.''  We  think  this  reservation  a  matter  of  supera- 
bundant caution,  inserted  to  prevent  a  doubt,  and  that  unexpressed 
it  would  result  from  the  undefined  police  powers,  inherent  in  all 
governments,  and  as  essential  to  their  existence  as  any  of  the  muni- 
ments of  the  bill  of  rights.  Only  the  legislature  must  take  care 
that  in  regulating  it  does  not  destroy  nor  materially  interfere  with 
the  objects  of  the  constitutional  provision. 

A  Tennessee  law,  passed  under  this  Constitution  in  1871,  prohib- 
iting the  carrying  of  an  army  weapon  except  openly  and  in  hand, 
was  held  constitutional.  SiaU  v.  WilbtMm,  7  Baxt.  57;  s.  c,  32 
Am.  Bep.  551.  We  think  the  first  and  second  sections  of  our  act 
of  1881  as  free  from  objection. 

There  need  be  no  fear  from  any  thing  in  these  sections   that  the 

citizen  may  not  always  have  arms,  and  be  skilled  in  their  proper 

ose,  whenever  the  common  defense  may  require  him  to  take  them 

up. 

Judgment  a^rmed* 


State  y.  Habdistbb. 

(BB  Aik.  aOft.) 

ikimSnalkm'^homhide — phf9ician*$  mUiakB  or  ign&ranes. 

A  pkjridaa  is  erimiaaUj  liable  for  his  gross  ignoranoe  caaBing  the  dMih  of 
his  patient,  bat  not  for  mere  mistake  of  judgment* 

INDIOTMENT  for  manslaughter.     The  opinion  states  the  case. 
The  defendant  had  judgment  on  demurrer  below. 

StaU ▼.  8ehtM  dKIowm,  aiQ),  aS  Am.  Bep.  1S7. 
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(7.  B,  Mb&re,  attorney-general,  for  State. 

English,  G.  J.  Appellees  were  indicted  in  the  Circnit  Oonit 
of  Sharp  connty  for  manslaughter;  a  demnrrer  sustained  to  the  in- 
indictment;  they  were  again  indicted  for  the  same  offense;  a  de- 
murrer was  sustained  to  the  second  indictment  and  the  State  ap- 
pealed. 

It  may  be  seen  from  the  reporter's  copy  of  the  indictment,  that 
appellees  were  accused  of  causing  the  death  of  a  woman  by  mal- 
practice as  physicians. 

The  demurrer  to  the  indictment  was  general,  the  only  cause  as- 
signed being  that  it  did  not  state  facts  sufficient  to  constitute  a 
public  offense. 

It  is  manifest  from  words  used  in  the  indictment,  that  it  was 
drafted  under  the  second  clause  of  §  1266,  Gantt's  Dig.,  the  whole 
section  being:  '^  If  the  killing  be  done  in  the  commission  of  an  un- 
lawful act,  without  malice,  and  the  means  calculated  to  produce 
death,  or  in  the  prosecution  of  a  lawful  act,  done  without  due  cau- 
tion and  circumspection,  it  shall  be  manslaughter.''  The  preced- 
ing section  defines  voluntary  manslaughter,  and  the  section  copied 
is  in  substance  the  pommon-law  definition  of  involuntary  man- 
slaughter, which  by  our  law  is  a  felony,  and  punishable  by  imprison- 
ment in  the  penitentiary  f ov  a  period  not  exceeding  twelve  months. 
Id.,  §  1*278. 

The  indictment  charges  in  substance,  that  appellees,  holding 
themselves  out  as  physicians,  etc.,  were  called  to  attend  Mrs. 
Saunders,  and  that  they  feloniously  and  without  due  caution  and 
circumspection,  and  by  malpractice,  in  the  use  of  the  remedies  and 
appliances  described,  and  finally  by  abandonment,  caused  her 
death. 

Sir  Matthew  Hale  said:  '^  If  a  physician  gives  a  person  a  potion, 
without  any  intent  of  doing  him  any  bodily  hurt,  but  with  an 
intent  to  cure  or  prevent  a  disease,  and  contrary  to  the  expectation 
of  the  physician,  it  kills  him,  this  is  no  homicide;  and  the  like  of 
a  chirurgeon.  And  I  hold  their  opinion  to  be  erroneous,  that 
think  if  he  be  no  licensed  chirurgeon  or  physician  that  occasioneth 
this  mischance,  that  then  it  is  felony;  for  physic  and  salves  were 
before  licensed  physicians  and  chirurgeons;  and  therefore  if  they 
be  not  licensed  according  to  the  statute  (3  H.  8,  chap.  11  or  14  H: 
8,  chap.  5,)  they  are  subject  to  the  penalties  in  the  statutes;  but  Ood 
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forbid  that  any  miaohief  of  thu  kind  should  make  any  person,  not 
liooued,  guilty  of  murder  or  manslaughter.  These  opinions  there- 
fore may  serve  to  caution  ignorant  people  not  to  be  too  busy  in 
this  kind  with  tampering  with  physio,  but  are  no  safe  rule  for  a 
judge  or  jury  to  go  by/'  etc.     1  Hale's  PL  Gr.  429. 

In  note  6,  first  American  edition  of  Hale,  by  Stokes  ft  Ingersoll, 
the  annotators  say:  ''  Later  authorities  agree  with  Hale  in  these 
points.  If  a  person,  whether  he  be  a  regular  practitioner  or  not, 
honestly  and  bona  fide,  perform  an  operation  which  causes  the  pa- 
tient's death,  he  is  not  guilty  of  manslaughter.  But  if  he  be  guilty 
of  criminal  misconduct,  arising  from  gross  ignorance  or  criminal 
inattention,  then  he  will  be  guilty  of  manslaughter,"  citing  cases. 

Sir  William  Blackstone  said:  ''If  a  physician  or  surgeon  gives 
Ilia  patient  a  potion  or  plaister  to  cure  him,  which  contrary  to  ex- 
pectation kills  him,  this  is  neither  murder  nor  manslaughter,  but 
misadventure,  and  he  shall  not  be  pumshed  criminally,  however 
liable  he  might  formerly  have  been  to  a  civil  action  for  neglect  or 
ignorance.  But  it  hath  been  holden'  that  if  he  be  not  a  regular 
physician  or  surgeon,  who  administers  the  medicine,  or  performs 
the  operation,  it  is  manslaughter  at  least.  Yet  Sir  Matthew  Hale 
vny  justly  questions  the  law  of  this  determination."  2  Bl.  Gom., 
Bdok  4,  p.  197. 

In  1809,  Samuel  Thompson,  the  father  of  the  botanical  or 
steam  system  of  medicine,  was  indicted  in  the  Supreme  Gourt  of 
Massachusetts  for  murder,  and  the  court  charged  the  jury  that ''  if 
one,  assuming  the  character  of  a  physician,  through  ignorance  ad- 
minister medicine  to  his  patient,  with  an  honest  intention  and  ex- 
pectation of  a  cure,  but  which  causes  the  death  of  the  patient,  he 
is  not  guilty  of  a  felonious  homicide."  GammonweaUh  v.  Thompson, 
6  Mass.  134. 

This  case  was  followed  in  1844,  in  Rice  v.  SkUe,  8  Mo.  561. 

But  in  an  edition  of  the  Massachusetts  Beports  in  1850,  m  a  note 
to  CommanweaUh  v.  Thanipaimy  the  editor  says:  ''If  death  ensue 
from  the  gross  ignorance,  carelessness,  negligence  or  rashness 
of  any  one  who  undertakes  to  administer  medicine  without  any  in- 
tent  to  do  harm,  the  ofiense  has  often  been  held  by  eminent  judges 
to  amount  to  manslaughter,"  and  after  citing  the  later  English  de- 
cisions to  sustain  this  proposition,  the  editor  adds:  "And  this  not 
only  seems  to  be  sound  but  wholesome  doctrine." 

In  March  v.  Davison,  9  Paige,  687,  Ghancellor  Walworth,  com- 
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mentingon  CommonweaUh  t.  Thompson,  said:  ''Our  statute  doeff 
,  indeed  prohibit  persons  not  authorized  by  law  from  practicing 
physic  or  surgery  in  this  State  (New  York).  And  as  the  person 
who  should  attempt  to  practice  contrary  to  the  statute  would  be 
engaged  in  an  unlawful  act,  he  could  not  probably  escape  a  conyio- 
tion  of  manslaughter  if  he  should  kill  a  patient,  even  where  he  sup* 
posed  the  remedy  administered  was  not  dangerous  to  health  or 
life/'  etc. 

In  Rex  y.  Williamson^  3  Carr.  &  Payne,  635,  the  prisoner,  a  maa 
mid- wife,  tore  away  a  part  of  the  prolapsed  uterus  of  a'woman  whom 
he  had  delivered  of  achild,supposing  it  to  be  a  part  of  the  placenta; 
the  woman  died  and  he  was  indicted  for  murder.  Lord  Ellen* 
BOROUGH,  G.  J.,  in  summing  up,  said  to  the  juiy:  ''There  has 
not  been  a  particle  of  evidence  adduced  which  goes  to  convict  the 
prisoner  of  the  crime  of  murder;  but  still  it  is  for  you  to  consider 
whether  the  evidence  goes  so  far  as  to  make  out  a  case  of  man* 
slaughter.  To  substantiate  that  charge,  the  prisoner  must  have 
been  guilty  of  criminal  misconduct,  arising  either  from  the  grossest 
ignorance  or  the  most  criminal  inattention.  One  or  other  of  these 
is  necessary  to  make  him  guilty  of  that  criminal  negligence  and 
misconduct,  which  is  essential  to  make  out  a  case  of  manslaughter,'' 
etc.,  etc. 

In  Rex  V.  Long,  4  Carr.  &  Payne,  398,  it  was  held  that  a  person 
acting  as  a  medical  man,  whether  licensed  or  unlicensed,  is  not 
criminally  responsible  for  the  death  of  a  patient  occasioned  by  his 
treatment,  unless  his  conduct  is  characterized  either  by  gross  ig« 
norance  of  his  art,  or  gross  inattention  to  his  patient's  safety. 

In  another  indictment.  Rex  v.  Long,  id.  423,  it  was  held,  that 
when  a  person  undertakes  the  cure  of  a  disease  (whether  he  has 
received  a  medical  education  or  not),  and  is  guilty  of  gross  neg* 
ligence  in  attending  his  patient,  after  he  has  applied  a  remedy,  or 
of  gross  rashness  in  the  application  of  it,  and  death  ensues  in  con«> 
sequence  of  either,  he  is  liable  to  be  convicted  of  manslaughter. 

In  Rex  V.  SpeUer,  5  Carr.  &  Payne,  332,  held  that  any  person, 
whether  a  licensed  medical  practitioner  or  not,  who  deals  with  the 
life  or  health  of  any  of  his  majesty's  subjects,  is  bound  to  have 
competent  skill,  and  is  bound  to  treat  his  or  her  patients  with  care, 
attention  and  assiduity,  and  if  a  patient  dies  for  want  of  either,  tho 
person  is  guilty  of  manslaughter. 

The  English  cases,  those  cited  above  and  others,  are  reviewed  m 
Boscoe's  Criminal  Evidence,  717-20. 
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Mr.  Oreenleaf,  in  treating  of  involuntary  manslaughter,  says  : 
*'  IX  the  act  be  in  itself  lawful,  but  done  in  an  improper  manner, 
whether  it  be  by  excess,  or  by  culpable  ignorance,  or  by  want  of 
due  caution,  and  death  ensues,  it  will  be  manslaughter.  Such  is 
the  case  where  death  is  occasioned  by  excessiye  correction  given  a 
child  by  th  i  parent  or  master,  or  by  ignorance,  gross  negligence,  or 
culpable  inattention  or  maltreatment  of  a  patient  on  the  part  of 
one  assuming  to  be  his  physician,''  etc.   3  Greenl.  Ev.,  §§  128-9. 

See  also  Wharton's  Law  of  Homicide,  131-144 ;  2  Bish.  Or.  L. 
(6th  ed.),  g§  664-686. 

The  court  is  of  the  opinion  that  the  indictment  in  this  case  is 
sufficient.  Whether  appellees  are  criminally  responsible  for  the 
death  of  Mrs.  Saunders,  must  depend  upon  the  evidence.  A  feloni- 
ous want  of  ''  due  care  and  circumspection  "  in  her  treatment,  must 
be  proved  as  alleged.  For  a  mere  mistake  of  judgment  in  the 
selection  and  application  of  the  remedies  and  appliances,  named  in 
the  indictment,  they  would  not  be  criminally  liable.  Were  they 
grossly  ignorant  of  the  art  which  they  assumed  to  practice  ?  Did 
they  manifest  gross  ignorance  in  the  selection  or  application  of  the 
lemedies  ?  Were  the  remedies  unusual,  inapplicable,  or  rashly 
applied  ?  Were  appellees  grossly  negligent  or  inattentive  ?  These 
are  all  qnestions  of  evidence. 

The  judgment  must  be  reversed^  and  the  cause  remanded  for 
inrther  proceedings. 

Beveraed  and  remanded. 
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OontHitUioHal  law — p&rsonal  WMrty  — eommUHng  to  indmahial  weikool. 

Aa  Mi  of  the  leg^UUture  |Mroridiiig  for  the  oonunittlAg  to  ta  indutrUl  Bchool 
of  dopandent  infant  girls  foond  begging,  wandering,  eoneortiiig  with 
criminals  or  yicioas  peraona,  or  in  houaea  of  ill«fame  or  poor-honaea,  etc.,  ia 
not  onoonatittitional  aa  being  in  restraint  of  personal  libertj,  nor  becaoae  a 
trial  by  jory  is  not  accorded. 

PETITION  to  commit  to  an  industrial  school,  under  a  statute  as 
follows  :  '*  Any  responsible  person  who  has  been  a  resident 
of  any  county  in  this  State  one  year  next  preceding  the  time  at 
which  the  petition  is  presented,  may  petition  the  County  Court  of 
said  county  to  inquire  into  the  alleged  dependency  of  any  female 
infant  then  within  the  county,  and  every  female  infimt  who  comes 
within  the  following  descriptions  shall  be  considered  a  dejtondent 
girl,  yiz. :  Every  female  iutant  who  begs  or  receives  alms  while 
actually  selling  or  pretending  to  sell  any  article  in  public,  or  who 
frequents  any  street,  alley  or  other  place  for  the  purpose  of  begging 
or  receiving  alms,  or  who,  having  no  permanent  place  of  abode, 
proper  parental  care  or  guardianship,  or  sufiScient  means  of  subsist- 
ence, or  who  for  other  cause  is  a  wanderer  through  streets  and 
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alleys,  and  in  other  public  places,  or  who  lives  with  or  frequents 
the  company  of,  or  consorts  with,  reputed  thieves  or  otiier  viciouB 
persons,  or  who  is  found  in  a  house  of  ill-fame,  or  in  a  poor-house.^ 
The  petition  was  granted  below. 

Consider  H.  Witteit,  for  appellant. 

Jam$$  K.  Bdsatt,  and  JVl  M.  Jones,  for  appellee. 

Shsldok,  J.  It  is  insisted  that  the  law  under  which  the  pro- 
ceeding was  had  is  unconstitutional — first,  as  being  in  violation  of 
the  Bill  of  Bights  as  to  personal  liberty,  in  respect  of  the  provision 
that  no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and  People  v.  Turner,  55  111.  280  ;  8.  c,  8  Am. 
Bep.  645,  is  relied  upon  as  being  a  decisive  authority  in  favor  of 
appellant  in  this  respect.  That  was  an  application  by  the  father 
of  a  boy  for  a  writ  of  habeas  corpus  to  the  superintendent  of ^  the 
''reform  school''  of  Chicago,  to  tree  the  boy  from  an  alleged  illegal 
restraint  of  his  liberty,  and  it  was  held  that  the  law  providing  for 
the  commitment  to  that  ^'reform  school"  was  unconstitutional. 
That  school  was  established  under  a  statute  different  and  much  less 
careful  in  its  provisions,  and  nearer  in  its  approach  to  a  criminal 
enactment,  than  the  one  in  question.  The  judge  was  the  only  one 
to  decide  in  the  matter.  Criminals  between  six  and  sixteen  years 
of  age,  convicted  of  crime  punishable  by  fine  or  imprisonment, 
were  confined  there.  That  institution  was  regarded  in  that  case  as 
a  place  of  confinement,  and  for  punishment,  and  the  commitment 
to  it  was  regarded  as  imprisonment. 

In  the  statute  now  under  consideration,  anxious  provision  is  made 
for  the  due  protection  of  all  just  rights.  To  begin,  there  must  be 
the  petition  of  a  responsible  person,  verified  by  oath,  setting  forth 
the  facts,  and  if  there  be  a  parent  or  a  guardian,  it  must  also  show 
that  the  parent  or  guardian  is  not  a  fit  person  to  have  the  custody 
of  the  infant,  there  must  be  notice  to  the  parents,  the  child  must 
be  brought  before  the  court,  there  is  a  trial  as  to  the  facts  by  six 
jurymen,  defense  by  counsel  is  provided,  proof  is  made  before  a 
court  of  record  of  the  facts  alleged,  there  is  the  verdict  of  a  jury 
of  six  men,  and  if,  by  the  fourth  section,  after  the  verdict  of  the 
jury,  the  judge  is  of  the  opinion  that  the  girl  should  be  sent  to  the 
industrial  school,  then  he  may  order  that  she  be  committed  there. 
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Provision  is  made  for  a  discharge  from  the  school,  when  proper, 
through  the  managers,  and  the  governor  may  at  any  time  order  a 
discharge.  This  institution  is  not  a  prison,  but  it  is  a  school,  and 
the  sending  of  a  young  female  child  there  to  be  taken  care  of^  who 
is  uncared  for,  and  with  no  one  to  care  for  her,  we  do  not  regard 
imprisonment.  We  perceive  hardly  any  more  restraint  of  liberty 
than  is  found  in  any  well  regulated  school.  Such  a  degree  of 
restraint  is  essential  in  the  proper  education  of  a  child,  and  it  is  in 
no  just  sense  an  infringement  of  the  inherent  and  inalienable  right 
to  personal  liberty  so  much  dwelt  upon  in  the  argument. 

The  power  conferred  under  the  act  in  question  upon  the  County 
Court  is  but  of  the  same  character  of  the  jurisdiction  exercised  by 
the  Court  of  Chancery  over  the  persons  and  property  of  infants, 
having  foundation  in  the  prerogative  of  the  Crown,  flowing  from 
its  general  power  and  duty,  as  parens  pairitB,  to  protect  those  who 
have  no  other  lawful  protector.  2  Story  Eq.  Jur.,  §  1333.  That 
juri3diction  extends  to  the  care  and  person  of  the  infant,  so  f ar  aa 
is  necessary  for  his  protection  and  education,  and  upon  this  ground 
that  court  interferes  with  the  ordinary  rights  of  parents  in  regard 
to  the  custody  and  care  of  their  children,  for  although,  in  general, 
parents  are  intrusted  with  the  custody  of  the  persons  and  the 
education  of  their  children,  yet  this  is  done  upon  the  natural  pre- 
sumption that  the  children  will  be  properly  taken  care  of,  and  will 
be  brought  up  with  a  due  education.  But  whenever  this  pre- 
sumption is  removed,  and  the  parent  is  grossly  unfit  and  fails  in 
this  respect,  the  Court  of  Chancery  will  interfere,  and  deprive  him 
of  the  custody  of  his  children,  and  appoint  a  suitable  person  to  act 
as  guardian,  and  to  take  care  of  them,  and  to  superintend  their 
education.  Id.,  §  1341.  The  statute  in  question  provides  that  if 
the  court  finds  that  the  parent  is  not  a  fit  person  to  have  the  custody 
of  the  infant,  the  court  may  appoint  the  president,  or  any  one  of 
the  vice-presidents,  of  such  industrial  school  the  guardian  of  the 
infant,  and  such  guardian  shall  permit  such  infant  to  be  placed 
under  the  care  and  in  the  custody  of  such  industrial  school,  and 
the  court  here  accordingly  made  such  appointment  of  guardian. 
It  is  a  statute  making  provision  for  the  needed  control  and  care  of 
female  infants  which  they  are  found  to  be  destitute  of,  and  which 
parents  should  bestow,  and  when  the  superintendence  in  this  re- 
spect, which  is  required,  is  assumed  on  the  part  of  the  State,  there 
should  be  in  the  agency  which  the  State  makes  use  of,  the  same 
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power  of  needful  restraint  in  the  child's  care  and  education  as  be- 
longed to  the  parent.  The  right  to  liberty  which  is  guaranteed  is 
not  that  of  entire  unrestrainedness  of  action.  Oivil  goyemment  in 
itself  implies  an  abridgment  of  natural  liberty.  *^  Civil  liberty, 
which  is  that  of  a  member  of  society,  is  no  other  than  natural 
liberty,  so  far  restrained  by  human  laws  (and  no  farther)  as  is 
necessary  and  expedient  for  the  general  welfare.''  1  Bl.  Com.  125. 
It  is  not  natural  but  civil  liberty  of  which  a  person  may  not  be 
^priyed  without  due  process  of  law.  There  are  restrictions  im- 
posed upon  personal  liberty  which  spring  from  the  helpless  or 
dependent  condition  of  individuals  in  the  various  relations  of  life, 
among  them  being  those  of  parent  and  child,  guardian  and  ward, 
teacher  and  scholar.  There  are  well  recognized  powers  of  control 
in  each  of  these  relations  over  the  actions  of  the  child,  ward  or 
jcholar,  which  may  be  exercised.  These  are  legal  and  just  restraints 
upon  personal  liberty  which  the  welfare  of  society  demands,  and 
which,  where  there  is  no  abuse,  entirely  consist  with  the  constitu- 
tional guaranly  of  liberty.     See  Cooley  Const.  Lim.  339,  342. 

We  find  here  no  more  than  such  proper  restraint  which  the  child's 
welfare  and  the  good  of  the  community  manifestly  require,  and 
which  rightly  pertains  to  the  relations  above  named,  and  find  no 
such  invasion  of  the  right  to  personal  liberty  as  requires  us  to  pro- 
nounce this  statute  to  be  unconstitutional.  The  decision  in  55 
lUinois  as  to  the  reform  school,  we  do  not  think  should  be  applied 
to  this  industrial  school.  The  courts  in  other  States  have  sustained 
similar  laws.  Ex  parte  CrousSy  4  Whart.  11 ;  Roth  v.  House  of 
Refuge,  31  Md.  329 ;  Ftescott  v.  Statey  19  Ohio  St.  184 ;  s.  c,  2 
Am.  Bep.  388  ;  Milwaukee  Industrial  School  v.  Supervieora  of  MiU 
wauhee  Co.y  40  Wis.  328 ;  s.  c,  22  Am.  Eep.  702. 

[Minor  point  omitted.] 

A  jury  of  twelve  men  was  demanded  and  denied,  and  it  is  insisted 
there  was  error  in  this  denial.  The  statute  provides  for  a  jury  of 
only  six.  The  constitutional  provision  that  ^'  the  right  of  trial  by 
jury,  as  heretofore  enjoyed,  shall  remain  inviolate,"  does  not  apply. 
This  is  not  a  proceeding  according  to  the  course  of  the  common 
law,  in  wiich  the  right  of  a  trial  by  jury  is  guaranteed,  but  the 
proceeding  is  a  statutory  one,  and  the  statute,  too,  enacted  since 
the  adoption  of  the  Constitution.  There  was  not,  at  the  time  of 
such  adoption,  the  enjojrment  of  a  jury  trial  in  such  a  case.  In 
rejterence  to  this  subject  generally.  Judge  Cooley  in  his  work  on 
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GonBtitntional  Limitationfi,  p.  319,  remarks  :  **  But  in  those  caseB 
which  formerly  were  not  triable  by  jury,  if  the  legislature  provide 
for  such  a  trial  now,  they  may  doubtless  create  for  the  purpose  a 
statutory  tribunal  composed  of  any  number  of  persons,  and  no 
question  of  constitutional  power  or  right  could  arise.''  And  see 
Ross  V.  Irving^  14  111.  171. 

[Minor  matter  omitted.] 

The  judgment  of  the  County  Gourt  will  be  affirmed. 

Judgmmt  affirmed, 

Walkeb,  J.,  dissenting. 


DiTERSEY  V.  Smith. 

(108  ni.  878.) 

AbatemetU — action  to  enforce  individwU  UabilUy  of  stockholder. 

A  ftatote  aathorbdng  the  fonnaUon  of  oorporaUooB*  and  providing  that  thej 
flhall  not  commence  basinesf  until  certain  specified  things  are  done,  and 
making  the  trustees  and  corporators  individually  liable  for  the  debts  thereof 
until  those  things  are  done,  is  penal,  and  an  action  to  enforce  such  liabilitj 
abates  by  the  defendant's  death.* 

ACTION  on  policies  of  insurance.      The  opinion  states  the 
case. 

Shufeldi  <6  Wesiover,  for  appellant. 

John  3,  Cooper  and  John  H.  Thempeony  for  appellee. 

ScHOLFiELD,  J.  In  thcsc  cases  the  facts  are  in  all  material  re- 
spects similar,  and  the  single  question  presented  by  the  record 
and  discussed  in  arguments  of  counsel  is  common  to  both.  In  each 
the  action  is  debt,  upon  a  policy  of  insurance  issued  by  a  company 
which  was  organized  under  a  special  charter  enacted  by  the  general 
assembly  long  prior  to  July  1, 1869,  against  a  stockholder  of  the 
company,  who  had  become  such  by  making,  and  performing  on  his 
part,  a  contract  of  subscription  for  stock,  prior  also  to  July  1, 

•Toismeeffect,ifieclMaT.  HotdUritt  (4S  Goon.  9),  40  Am.  Bep.  MB. 
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1869.  Judgments  were  rendered  in  the  Superior  Court  of  Cook 
coantyforthe  defendants.  From  those  judgments  appeals  were 
taken  to  the  Appellate  Court  for  the  first  district,  and  while  the 
appeals  were  there  pending,  and  before  argument,  the  defendants 
died,  testate.  The  deaths  of  the  defendants  were  suggested,  and 
thereupon  writs  of  error  were  sued  out  and  serred,  making  their 
executors  parties.  On  motion  of  the  executors  the  Appellate  Court 
dismissed  the  writs  of  error,  and  gare  judgments  for  costs.  To  re- 
Terse  those  judgments  the  present  appeals  are  prosecuted. 

For  oonyenience  we  shall  treat  the  case  as  one,  and  speak  of  the 
parties  in  the  singular  number  only. 

If  the  action  is  for  a  statutory  penalty,  it  does  not  suryiye  the 
death  of  the  testator  and  the  writ  was  properly  dismissed,  as  is  con- 
ceded by  counsel  for  appeUant.  1  Chitt.  PI.  (7th  Am.  ed.)  103, 
*  104;  HamUff  t.  Troii,  Cowp.  372;  Barret  y.  Ghuton,  Breese,  255. 
The  question  therefol^  is,  whether  the  action  is  on  a  contract  or 
{^  a  statutory  penalty. 

[Omitting  minor  matters.] 

The  action  is  brought  under  the  prorisions  of  '^  An  act  to  in- 
corporate and  to  goyem  fire,  marine  and  inland  nayigation  insur- 
ance companies  doing  business  in  the  State  of  Illinois,"  in  force 
July  1,  1869  (Bey.  Stat.  1874,  p.  591),  and  the  portions  of  the 
eeyeral  sections  necessary  to  a  solution  of  the  question  before  us 
are  as  follows:  The  first  section  authorizes  any  number  of  persons, 
not  less  than  thirteen,  to  associate  and  form  an  incorporated  com- 
pany for  the  purpose  of  making  insurance,  etc.  The  third  section 
requires  that ''  such  persons  shall  file  in  the  office  of  the  auditor  of 
public  accounts  a  declaration,  signed  by  all  the  corporators,  ex- 
pressing their  intention  to  form  a  company  for  the  purpose  of 
transacting  the  business  of  insurance,  as  expressed  in  the  first  sec- 
tion of  this  act,  which  declaration  shall  also  comprise  a  copy  of  the 
charter  proposed  to  be  adopted  by  them  and  shall  publish  a  notice," 
etc.  The  seyenth  section  prorides  that  "  it  shall  and  may  be  law- 
ful for  the  indiyiduals  associated  for  the  purpose  of  organizing  any 
company  under  this  act,  after  haying  published  the  notice  and  filed 
the  declaration  and  charter,  as  required  by  the  third  section  of  this 
act,  and  also  on  filing  in  the  office  of  the  auditor  of  public  accounts 
proof  of  such  publication,  *  *  *  to  open  books  for  subscrip- 
tion to  the  capital  stock  of  the  company  so  intended  to  be  organ- 
ized, and  to  keep  the  same  open  until  the  full  amount  specified  in 


16  ILLINOIS, 


Divenej  ▼.  Smith. 


the  charter  ia  subscribed/'  etc.  The  eighth  section  directs  how  its 
capital  shall  be  inyested.  The  ninth  section  provides  what  real  es- 
tate may  be  owned.  In  the  tenth  section  it  is  enacted  that  ^Hhe 
charter  and  proof  of  publication  herein  required  to  be  filed  by  every 
such  company  shall  be  examined  by  the  attorney-general,  and  if 
found  conformable  to  this  act  and  not  inconsistent  with  the  Consti- 
tution or  laws  of  this  State,  shall  be  certified  by  him  to  the  auditor 
of  public  accounts,  who  shall  thereupon  cause  an  examination  to  be 
made,  either  by  himself  or  by  three  disinterested  persons  specially 
appointed  by  him  for  that  purpose,  who  shall  certify  under  oath, 
that  the  capital  herein  required  of  the  company  named  in  the  char- 
ter, according  to  the  nature  of  the  business  proposed  to  be  trans- 
acted by  such  company,  has  been  paid  in  and  is  possessed  by  it  in 
money  or  in  such  stocks  and  bonds  and  mortgages  as  are  required 
by  the  eighth  section  of  this  act;  *  *  *  and  the  corporators 
and  officers  of  such  company  shall  be  requited  to  certify  under 
oath  that  the  capital  exhibited  to  those  persons  is  bona  fide  prop- 
erty of  the  company.  Such  certificate  shall  be  filed  in  the  office  of 
the  said  auditor,  who  shall  thereupon  deliver  to  such  company  a 
certified  copy  of  the  charter  and  of  said  certificates,  which  on  be- 
ing filed  in  the  office  of  the  clerk  of  the  county  where  the  company 
is  to  be  located,  shall  be  their  authority  to  commence  business  and 
issue  policies;  and  such  certified  copy  of  the  charter  and  of  said 
certificates  may  be  used  in  evidence  for  or  against  said  company." 

It  thus  conclusively  appears  that  until  after  the  auditor  of  public 
accounts  shall  have  delivered  to  the  company  the  certified  copy  of 
the  charter  and  certificates,  and  the  company  shall  have  filed  them 
in  tlie  office  of  the  proper  county  clerk,  there  is  no  authority  what- 
ever for  the  company  to  commence  business  and  issue  policies,  and 
any  attempt  on  his  part  to  do  so  before,  is  in  direct  violation  of  the 
statute,  for  a  provision  that  certain  things  shall  be  done  to  consti- 
tute a  license  or  authority  is  equivalent  to  an  express  prohibition 
against  the  license  or  authority  unless  those  things  shall  be  done. 
"  It  is,"  says  Dwarris,  "  a  maxim,  generally  true,  that  if  an  affirma- 
tive statute,  which  is  introductive  of  a  new  law,  directs  a  thing  to 
be  done  in  a  certain  manner,  that  thing  shall  not,  even  although 
there  are  no  negative  words,  be  done  in  any  other  manner."  Pot- 
ter's Dwarris  on  Statutes,  72. 

The  command  of  the  law  then  is,  business  shall  not  be  com- 
menced, and  policies  issued  unless  those  things  are  done  which  are 


JUNE  'i'ERM,  1882.  17 

Divenej  ▼.  Smith. 

required  as  a  license  or  authority  to  commence  business  and  issue 
policies;  and  to  compel  obedience  to  this  command,  the  sixteenth 
section  imposes  a  pumshment  for  its  yiolation,  namely:  ''The 
trustees  and  corporators  of  any  company  organized  under  this  act 
AaQ  be  seyerally  liable  for  all  delits  or  responsibilities  of  such  com- 
psny  to  the  amount  by  him  or  them  subscribed,  until  the  whole 
amount  of  the  capital  of  such  company  shall  have  been  paid  in,  and 
a  certifloate  thereof  recorded,  as  hereinafter  provided."  *  *  * 
*'  Dues ''  from  such  corporations  ''  are  secured  as  prescribed  by  law," 
in  the  requirement  that  the  capital  of  the  company  '*  has  been  paid 
in  and  possessed  by  it  in  money,  or  in  such  stocks  and  bonds 
and  mortgages  as  are  required  by  the  eighth  section  of  this  act," 
before  they  are  allowed  to  commence  business,  and  in  the  enforce- 
ment of  this  requirement  by  penalties  of  individual  liability  upon 
the  trustees  and  corporators.  Still  although  the  company  is  thus 
prohibited  from  commencing  business  and  issuing  policies  before 
those  things  are  done  which  are  essential  to  constitute  a  license  or 
aathority,  if  in  defiance  of  this  prohibition,  it  should  commence 
Irasiness  or  issue  policies,  as  between  it  and  those  with  whom  it 
should  assume  to  contract,  it  would  after  the  other  party  had  per- 
formed his  part  of  the  contract  and  the  company  had  received  the 
benefit  of  it  be  estopped  to  deny  its  authority  to  make  the  contract, 
aud  would  be  liable  thereon  in  an  action  at  the  suit  of  the  creditor. 
Bradbjf  v.  Ballard,  55  111.  413;  s.  c,  8  Am.  Bep.  656;  Darst  v. 
Oob,  83  ni.  136;  Peona  and  Springfield  R.  Go,  v.  Thompson,  103 
id.  187.  See  also  Field  on  Corp.,  §§  259,  260,  261;  2  Pars,  on 
Cent.  790.  Such  d'^bts  or  responsibilities  are  therefore  legally  the 
debts  or  responsibilities  of  the  company,  and  it  is  to  be  noted  that 
the  sixteenth  section  does  not  provide  that  the  debts  or  responsi- 
bilities thus  contracted  shall  be  deemed  and  treated  as  the  debts  or 
responsibilities  of  the  trustees  or  corporators  instead  of  the  com- 
pany, or  jointly  and  severally  of  the  trustees  and  corporators  and 
company,  but  expressly  designates  them  as  **  the  debts  or  responsi- 
bilities of  such  company."  The  company  is  treated  as  primarily 
luible,  and  the  trustees  and  corporators  are  held  liable,  not  because 
of  their  debt  or  responsibility,  or  of  their  and  the  companjr's  debt 
or  responsibility,  but  solely  on  account  of  the  debt  or  responsibility 
of  the  company. 

At  common  law  a  trustee  or  corporator  is  not  liable  for  a  debt 
contracted  by  a  corporation,  and  if  he  shall  be  made  primarily  lia- 
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ble  for  such  debt  by  statute,  it  must  be  because  the  statute  in  some 
way  makes  him  a  contractor  in  such  case.  It  must  be  within  con- 
templation of  law,  at  least,  that  the  company  can  contract  on  be^ 
half  of  trustees  and  corporators,  or  on  behalf  of  itself  and  them. 
To  create  such  a  relation  in  the  absence  of  an  express  contract,  the 
authority  would  necessarily  have  to  affirmatiyely  appear  in  the 
statute.  But  the  statute  under  consideration,  instead  of  containing 
language  to  that  effect,  prohibits  the  making  of  all  contracts.  It 
imposes  the  liability  upon  the  trustees  and  corporators,  not  because 
the  company  was  authorized  to  contract  in  their  names  or  on  their 
behalf,  or  so  as  to  otherwise  bind  them,  but  because  it  prohibited 
the  commencing  of  business  and  issuing  of  policies,  and  the  trusteea 
and  corporators  in  violation  of  their  duty,  caused  or  permitted 
business  to  be  commenced  and  policies  to  be  issued.  Sedgwick 
says:  **  Penal  statutes  are  acts  by  which  a  forfeiture  is  imposed  for 
transgressing  the  provisions  of  the  act."  He  moreover  adds:  ''A 
penal  law  may  also  be  remedial,  and  a  statute  may  be  remedial  in 
one  part  and  penal  in  another."  Stat  and  Const.  Law,  41.  In 
Potter's  Dwarris  on  Statutes,  74,  it  is  said:  ^'A  penal  statute  is^ 
one  which  imposes  a  forfeiture  or  penalty  for  transgressing  its  pro* 
visions  or  for  doing  a  thing  prohibited."  It  is  the  effect,  not  the- 
form  of  the  statute  that  is  to  be  considered,  and  when  its  object  is. 
clearly  to  inflict  a  punishment  on  a  party  for  violating  it — t.  e.^ 
doing  what  is  prohibited,  or  failing  to  do  what  is  commanded  to- 
be  done  —  it  is  penal  in  its  character,  and  the  circumstance  that  in 
punishing  remedy  is  likewise  afforded  to  those  having  an  interest 
in  the  observance  of  the  statute,  is  unimportant. 

Accepting  it  as  settled  that  the  liability  imposed  is  not  a  primary 
liability,  a  significant  and  to  us  conclusive  fact  to  be  taken  into* 
consideration  in  the  character  of  liability  imposed  by  the  sixteenth 
section  is,  that  the  plaintiff's  right  of  recovery  is  totally  unaffected 
by  any  actual  loss  or  injury  he  may  have  sustained  by  the  failure- 
or  neglect  of  the  trustees  or  the  corporators.  Although  he  might 
coUect  the  debt  from  the  corporation,  this  is  no  defense.  Whether 
all  the  capital,  or  all  but  a  nominal  sum,  or  whether  but  an  insig- 
nificant amount  of  the  capital  has  been  collected  and  paid  in, 
would  obviously  be  unimportant  inquiries.  He  is  only  required  to- 
show  that  he  is  a  creditor  of  the  company,  that  the  defendant  is  a 
trustee  or  corporator,  and  that  the  whole  amount  of  the  capital  of 
such  company  has  not  been  paid  in,  and  a  certificate  thereof 
corded  as  provided  in  the  tenth  section  of  the  act. 
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CoTLDsel  for  appellant  refer  to  and  rely  upon  Corning  v.  McCuU 
hughy  1  ComBt.  47;  Coleman  v.  Whiie^  14  Wis.  762;  Harger  v. 
McCuUough,  2  Denio,  123;  Paine  y.  Siewarf,  33  Conn.  516;  Young 
T.  Rogenbaum,  39  CaL  646;  ^jfer  y.  Ledden,  87  111.  310;  ^jrpm- 
mU  y.  Sacchiy  57  N.  Y.  331;  Norris  y.  WrenschaUy  34  Md.  492; 
Culver  T.  Third  Ifaiional  Bank,  64  IlL  529;  Steele  y.  Dunn,  65  id. 
298;  Cormih  y.  Culver ,  69  id.  602.  These  cases  are  all  plainly  dis- 
tinguishable from  the  present  case. 

In  Coming  y.  McOulioughy  the  statute  proyided  in  one  of  its 
lections  (sec.  9),  'Hhatthe  stockholders  of  the  corporation  shall 
be  jointly  and  seyerally  personally  liable  for  the  payment  of  all 
debts  and  demands  contracted  by  the  corporation^  and  that  any  per- 
son haying  any  demand  against  such  corporation  may  sue  any 
stockholder  or  director  in  any  court  haying  cognizance  thereof,  and 
lecoyer  the  same,  with  costs."  The  liability  was  thus  unquestion- 
ibly  primary,  and  bound  the  stockholders  without  limitation  to  the 
payment  of  all  corporate  debts.  The  court, in  speaking  of  it,  said: 
*'  The  personal  liability  of  the  stockholder  to  creditors  under  this 
charter,  for  the  debts  of  the  company,  is  an  element  of  the  inoor- 
)x>iution  which  wholly  excludes  all  claim  of  any  stockholder  to  treat 
those  debts  as  debts  of  the  corporate  body  solely,  which  he  did  not 
contract  and  is  not  bound  to  pay.  The  stockholders  all  stand 
under  this  act  of  incorporation  on  the  same  ground,  and  under  the 
same  responsibility  as  respects  creditors  as  they  would,  if  unincor- 
porated, haye  stood.''  There  was  lawful  authority  to  contract  debts, 
wd  by  the  act  of  becoming  a  stockholder  the  defendant  and  the 
other  stockholders  became  jointly  and  seyerally  liable  with  the  cor- 
poration for  the  debts.  Harger  y.  McCullaugh,  was  under  the 
same  charter,  and  deseryes  no  further  notice. 

In  Paine  y.  Stewari,  the  liability  was  of  the  same  character  as 
that  imposed  in  Coming  y.  McCuUough, 

In  Chleman  y.  White,  the  liability  was  also  of  like  character. 
The  court  there  said.  ^'We  are  of  opinion  that  the  liability  is 
pnmaiy  and  absolute,  and  attaches  the  moment  the  debt  is  con- 
tracted by  the  bank;  that  it  is  a  liability  of  all  the  stockholders  to 
all  the  creditors  on  the  prmciple  of  co-partnership,  the  stockholders 
standing  on  substantially  the  same  footing  as  though  they  were 
partners  or  uninoorporated  association,  saye  only  that  the  responsi- 
bility of  each  is  limited  to  a  sum  equal  to  his  share  or  shares  of 
stock.     Subject  to  this  limitation,  they  are  answerable  as  original 
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or  principal  debtors,  and  their  liability  more  nearly  resembles  that 
of  oo-partners  than  any  other  to  which  it  can  be  compared." 

Young  y.  jRos$nbaum,  belongs  to  the  same  class  of  cases.  The 
liability  there  was  primary  and  absolnte.  The  corporation  was  law- 
folly  authorized  to  contract  (not  prohibited  as  here,  from  contract- 
ing) debts,  for  which  the  stockholder  was  made  primarily  liable. 
The  ooort  said:  ^'  When  a  debt  accrues  against  the  corporation  it 
also  accrues  against  the  stockholders,  and  they  remain  such  debtors 
until  the  debt  is  paid  or  satisfied." 

In  Norris  v.  WrenscAcM,  the  court  distinguishes  the  case  from 
Bank  of  Mymouth  v.  Pricey  33  Md.  487,  which  we  shall  here- 
after refer  to,  and  says  :  '^  The  section  we  are  now  considering  not 
only  does  not  forbid  the  contracting  of  debts  before  the  capital 
stock  is  paid  in,  but  allows  it  to  be  done,  on  condition  that  those 
who  are  stockholders  at  the  time  shall  become  severally  and  indi- 
yidually  liable  therefor." 

In  Fuller  y.  Ledden,  the  third  section  of  the  bank  charter  ex- 
pressly provided,  that  **  each  stockholder  shall  be  liable  to  double 
the  amount  of  stock  held  or  owned  by  him,  and  for  three  months 
after  giving  notice  of  transfer."  There  was  affirmative  power  iu 
the  corporation  to  contract  debts,  and  a  primary  liability  therefor 
was  imposed  on  the  stockholder. 

Culver  V.  Third  Nat  Bank,  Steele  v.  Dunn,  an**  Oorwith  v.  Culver^ 
were  actions  brought  under  the  ninth  section  of  '^An  act  to  au- 
thorize the  formation  of  corporations  for  manufacturing,  mechanical 
or  chemical  purposes  "  (Session  Laws  of  1857,  p.  163),  which  pro- 
vides :  ^'  All  the  stockholders  of  every  such  company  shall  be 
severally  individually  liable  to  the  creditors  of  the  company  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  respectively, 
for  all  debts  and  contracts  made  by  such  company  prior  to  the  time 
when  the  whole  amount  of  its  capital  stock  shall  have  been  paid  in. 
Mid  a  certificate  thereof  made*  and  filed,  as  hereinafter  required." 
But  section  1  of  that  act  provides,  that  "  any  three  or  more  persons 
who  may  desire  to  form  a  company  for  the  purpose  of  carrying  on 
any  kind  of  manufacturing  ♦  ♦  ♦  business,  may  make,  sign 
and  acknowledge,  ♦  ♦  *  and  file  in  the  office  of  the  clerk  of 
the  Circuit  Court,  *  *  ♦  and  also  in  the  office  of  the  secretary 
of  State,  a  certificate  in  writing,  in  which  shall  be  stated  the  cor- 
porate name  of  the  said  company,  the  object  for  which  it  is  formed, 
the  amount  of  the  capital  stock  thereof,  the  term  of  its  existeuoe. 
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the  number  of  shares  of  which  the  said  stock  shall  consist,  the 
number  of  directors,  and  the  names  of  the  persons  who  shall  be 
directors,"  etc.  Section  2  provides,  the  capital  stock  shall  not  be 
less  than  tlO,000,  nor  more  than  $500,000,  and  that  it  shall  be 
paid  in  within  four  years  after  the  date  of  the  license  of  the  in- 
corporation. Section  3  enacts,  **  that  when  the  certificate  shall 
hare  been  filed,  as  aforesaid,  with  the  clerk  of  said  court,  and  a 
duplicate  thereof  filed  in  the  office  of  the  secretary  of  State,  the 
said  clerk  shall  issue  a  license  to  the  persons  who  shall  have  signed 
and  acknowledged  the  same,  on  the  reception  of  which  they  and 
their  successors  shall  be  a  body  politic  and  corporate,  *  *  * 
and  be  capable  in  law  of  purchasing  and  holding,  conveying  and 
disposing,  of  any  such  real  and  personal  estate,  choses  in  action 
and  securities,  negotiable  or  otherwise,  as  may  be  expedient  and 
necessary  to  enable  the  said  company  to  carry  on  their  opera- 
tions and  business  named  in  such  certificate."  By  the  eighth 
section,  **  all  subscriptions  to  the  capital  stock  shall  be  payable  in 
sach  sums  and  at  such  times  as  the  board  of  directors  may  require.'' 
*  *  *  So  there  the  capital  stock  was  not  required  to  be  paid  in 
as  here,  before  a  license  issued  authorizing  the  company  to  com- 
mence business,  but  it  was  sufficient  if  it  was  paid  in  within  four 
years  after  the  date  of  such  license ;  and  instead  of  being  the  duty 
of  the  directors,  as  it  is  here,  to  have  the  capital  all  paid  in  before 
commencing  business,  they  might  there  lawfully  defer  its  payment 
to  any  period  within  the  four  years.  In  short,  there  the  debts  for 
which  the  stockholders  were  held  liable  were  contracted  pursuant 
to  law,  while  here  those  for  which  they  are  sought  to  be  held  liable 
were  contracted  in  violation  of  law. 

In  substance,  the  same  distinction  exists  between  Aspinwall  v. 
Sacchi  and  the  present  case.  There  also  it  was  provided  when 
the  certificate  as  to  name,  etc.,  had  been  filed,  ^'  and  ten  per  cent 
of  the  capital  named  paid  in,  the  company  was  entitled  to  carry  on 
basiness."  Here  the  statute  in  effect  says  the  thing  shall  not  be 
done,  and  if  it  is  done,  the  trustees  and  corporators  shall  be  liable, 
etc.  In  all  the  cases  referred  to  the  statute  says  the  thing  may 
de  done,  and  the  stockholders,  etc.,  shall  be  liable,  either  absolutely 
or  until  some  subsequent  thing  shall  be  done.  In  the  one  case  the 
liability  is  in  consequence  of  violating  the  law,  or  suffering  it  to  be 
violated ;  in  the  other  the  liability  is  incurred  in  strict  compliance 
with  the  law,  —  in  short,  in  the  one  case  the  liability  is  for  a  wrong 
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done  —  a  tori  ;  in  the  other  it  is  upon  contract.  This  may  be  made 
more  clear  by  referring  to  some  adjudged  cases  where  the  same  ques- 
tions, or  questions  analogous,  have  been  inyolved. 

In  Merchants'  Bank  of  New  Haven  v.  BliaSy  35  N.  Y.  412,  suit 
was  brought  against  the  trustees  of  a  manufacturing  company 
to  recover  a  debt  due  the  plaintiff  from  the  company.  The  ground 
of  the  action  was  the  neglect  of  the  defendants  to  file  certain  re- 
ports as  required  by  the  law.  The  question  was  whether  the  action 
was  penal.  After  quoting  the  sections  of  the  statute  applicable, 
the  court  said  :  ^' Under  these  sections  the  trustees  are  declared 
to  be  jointly  and  severally  liable  for  all  the  debts  of  the  company 
in  case  of  a  violation  of  their  provisions.  The  liability,  it  must  be 
observed,  is  not  limited  to  the  injury  or  damage  sustained  by  the 
creditors  in  consequence  of  the  violation,  but  iipon  failure  to  file 
the  report,  or  upon  making  a  prohibited  dividend,  however  small  or 
trifling  the  amount,  the  trustees  are  subjected  to  the  payment  of 
the  whole  amount  of  the  debts  of  the  company  then  existing,  and 
for  all  that  shall  be  contracted,  in  the  one  case  before  the  report 
shall  be  made,  and  in  the  other  while  they  shall  respectively  con- 
tinue in  office.  These  provisions  appear  to  be  severally  punitive, 
inflicted  on  grounds  of  public  policy  for  the  protection  of  creditors, 
and  the  prevention  of  frauds  upon  the  public  in  respect  to  the 
financial  condition  of  such  corporations.  It  is  clear  that  the 
liability  of  the  trustees  is  not  imposed  as  an  indemnity  because  it 
has  no  relation  to  the  loss  or  injury  sustained  by  the  piui^y  in  whose 
favor  the  action  is  given.  The  action  depends  wholly  upon  the 
statute.  There  never  was  any  such  remedy,  or  cause  of  action,  in 
whole  or  in  part,  at  common  law."  And  it  was  held  the  action  was 
for  a  penalty. 

In  First  Nat.  Bank  of  Plymouth  v.  PricSy  33  Md.  487  ;  s.  c,  3 
Am.  Bep.  204,  suit  was  brought  in  Maryland  against  certain  officers 
of  a  Pennsylvania  corporation,  under  a  Pennsylvania  statute  malring 
the  officers  and  directors  of  the  corporation  liable  for  the  debts  of 
the  corporation  contracted  in  excess  of  the  amount  of  its  capital 
stock.  The  court,  among  other  things,  said  :  *^  This  liability  does 
not  arise  upon  any  contract  to  which  the  directors  are  parties,  but 
is  altogether  statutory,  imposed  upon  them  as  wrong-doers,  and  in 
its  nature  penal,  and  as  such  can  only  be  enforced  within  the  State 
where  the  statute  operates." 

In  Derriokson  v.  Smithy  3  Dutch.  166,  suit  was  brought  against  th» 
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adminigtrator  of  a  trustee  of  a  New  York  corporation,  to  recover  the 
amount  of  a  debt  due  from  the  corporation,  because  of  the  failure  of 
the  trustee  to  file  and  publish  certain  annual  reports,  as  required  by  a 
New  York  statute.  The  court,  in  speaking  of  the  liability  of  the 
defendant,  said:  '^His  liability  results  from  the  failure  of  the 
trustee  to  comply  with  the  requirements  of  the  statute.  It  is  in 
fact  a  ])eiialty  inflicted  upon  the  trustee  for  a  failure  to  perform  a 
duty  enjoined  by  the  statute.  It  is  immaterial  whether  that  penalty 
be  a  specified  sum,  ot  the  payment  of  the  debts  of  the  corporation. 
In  either  case  it  is  a  penalty  imposed  by  statute.  Nor  is  it 
perceived  how  the  liability  of  the  individual  trustee  to  pay  the 
debts  of  the  corporation  can  be  said,  in  any  proper  way,  to  be 
founded  on  contract.  It  certainly  did  not  result  from  the  contracts 
made  by  the  corporation,  nor  from  the  defendant  becoming  a  stock- 
holder, nor  from  his  accepting  the  office  of  trustee,  but  solely  from 
the  omission  to  comply  with  the  statute.  Now  the  acceptance  of 
the  charter,  or  the  defendant  becoming  a  stockholder,  is  doubtless 
an  assent  to  the  terms  of  the  charter,  but  it  is,  in  no  appropriate 
flense,  an  engagement  to  pay  the  debts  of  the  company  imposed  as  a 
penalty  for  violations  of  the  charter.  Such  liability  is  clearly  the 
creature  of  the  statute.''  And  it  was  held  there  could  be  no  recovery. 
In  Kritzer  v.  Woodson,  19  Mo.  327,  the  nineteenth  section  of  the 
charter  provided,  that  'Mf  the  directors  of  a  corporation  shall 
declare  and  pay  dividend  when  the  corporation  is  insolvent  or  the 
payment  of  which  would  render  it  insolvent,  they  shall  be  jointly 
and  severally  liable  for  all  debts  that  shall  thereafter  be  contracted, 
as  long  as  they  shall  continue  in  office,  provided  that  the  amount 
for  which  they  shall  aU  be  so  liable  shall  not  exceed  the  amount  of 
such  dividend."  It  was  held  this  liablility  was  for  a  penalty,  and 
not  upon  contract.  It  was  said  by  the  court :  ^^  It  is  plain  that  the 
flection  does  not  make  the  directors  the  primary  debtors  for  the 
excess,  for  the  creditors  still  have  their  rights  against  the  corpora- 
tion, while  they  have  the  additional  guaranty  of  the  liability  of  the 
directors.  The  words  of  the  act  which  make  them  liable  for  the 
debts  of  the  company  make  them  liable  to  those  who  are  the 
creditors  holding  such  debts  against  the  company.  The  debts  are 
still  the  debts  of  the  company."  As  has  been  seen,  this  is  precisely 
the  case  here.  It  is  added  :  '^  The  provisions  of  the  section  are 
penal,  and  are  not  to  be  extended  beyond  the  necessary  meaning  of 
<he  language." 
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In  Lawhr  v.  B%$rty  7  Ohio  St.  340,  an  act  of  the  legislature  pro- 
hibited the  issuing  and  circulating  of  unauthorized  bank  paper^ 
and  by  an  amendatory  act  it  was  provided  **  that  every  stockholder 
or  partner  *  ♦  *  shall  be  jointly  and  severally  answerable,  in 
their  individual  capacity,  for  the  whole  amount  of  the  bonds,  bills, 
notes  and  contracts  of  such  bank,  hereafter  executed,"  and  it  waA 
held  the  liability  under  this  was  in  torty  for  a  penalty,  and  not  upon 
contract.    See  ^o,  a  kindred  case,  Siurges  v.  Burton,  8  id.  215. 

Hah0y  v.  McLean,  12  Allen,  438,  was  an  action  brought  m  Massa- 
chusetts  by  a  creditor  of  a  New  York  corporation  against  a  stock- 
holder of  such  corporation.     By  the  statute  under  which  the  cor- 
poration was  organized  it  was    provided,    that    every  company 
organized  under  the  act  should  annually,  within  twenty  days  from 
the  first  day  of  January,  make  and  publish  a  report  stating  the 
amount  of  its  capital,  the  proportion  paid  in,  and  the  amount  of 
all  existing  debts,  '^  and  if  any  of  said  companies  shall  fail  so  to  do,, 
all  the  trustees  of  the  company  shall  be  jointly  and  severally  liabla 
for  all  the  debts  of  the  company  then  existing,  and  for  all  that  shall 
be  contracted  before  such  report  shall  be  made."    It  was  held  this, 
was  highly  penal,  referring  to   Garrison  v*  Howe,  17  N.  Y.  468, 
and  hence  that  an  action  could  not  be  maintained  thereon  in  Massa- 
chusetts. 

In  Gable  v.  McCune^  26  Mo.  380,  the  object  of  the  suit  was  to 
collect  a  debt  of  the  corporation  from  a  stockholder  because  of  a 
failure  to  publish  a  certain  annual  statement.  The  court  in  speak- 
ing of  the  character  of  the  action,  said  :  ''Our  opinion  in  thia 
case  is  based  entirely  upon  the  penal  character  of  the  statute  we 
are  called  upon  to  construe.  The  corporation  is  required  to  pubhsh 
an  annual  statement  of  their  condition  for  the  information  of  the 
public,  and  a  failure  to  do  so  renders  the  stockholders  responsible 
for  a  specified  class  of  demands  existing  prior  to  or  at  the  time  of 
such  publication.  The  object  is  to  inform  the  public,  who  expect 
to  have  dealings  with  such  corporations,  of  their  probable  responsi- 
bility. This  liability,  in  event  of  there  being  no  required  publica- 
tion, does  not  depend  upon  the  actual  injury  which  the  failure  to 
publish  may  have  occasioned  in  a  given  case,  but  is  absolute^ 
dependent  only  on  the  proof  of  publication,  or  no  publication. 
Such  a  statute  can  be  regarded  in  no  other  light  than  a  penal  one. 
Moiee  v.  Sprague,  9  R  I.  1 ;  Hill  v.  Fratier,  26  Penn.  St  320^ 
and  Steam  Engine  Go,  v.  Hubbard,  101  U.  S.  188^  were  decided 
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upon  a  like  principle.     See  also,  Thompson's  Liability  of  Stock- 
holders, 84. 

It  would  seem  still  more  evident  that  in  case  of  stockholders  in 
oompanies  organised  under  special  charters,  who  had  fnlljr  paid  for 
their  stock  before  Jnly  1,  1869,  the  liability  imposed  by  section  16 
eoidd  not  be  a  primary  liability.  In  GhMiv&r  y.  Rmtte,  100  Dl.  154, 
we  held  such  stockholders  were  brought  under  the  general  law  by 
the  nineteenth  section  thereof,  and  after  referring  to  the  nineteenth 
and  twenty-first  sections,  we  said  :  '^  Until  the  certificate  required 
by  the  tenth  section  was  procured  and  recorded,  a  company  organ- 
ised under  the  act  is  not  authorised  to  transact  business,  and  when 
oompaniee  specially  organized  were  brought  under  the  provisions  of 
the  general  law,  it  devolved  on  them  to  procure  a  similar  certificate, 
and  record  the  same,  to  authorize  them  to  continue  in  business,  and 
to  relieve  the  shareholders  of  the  liability  imposed  by  the  sixteenth 
section. '^  And  in  Weidenger\.  Spruancej  101  HI.  285,  we  said, 
after  quoting  the  sixteenth  section:  ^' The  object  of  this  was, 
unmistakably,  to  compel  such  companies,  before  proceeding  further, 
to  have  their  entire  capital  paid  in.  *  *  *  It  is,  in  effect, 
therefore  saying  to  old  companies  whose  capital  is  not  all  paid  in  : 
'  Proceed  no  further.  Stop  right  here  until  all  your  capital  stock  is 
paid  in ;  and  if  you  shall  disregard  this  mandate,  your  trustees  and 
corporators  shaU  be  liable  for  all  debts  or  responsibilities  you  shall 
hereafter  create.'  This  is  but  the  imposition  of  a  penalty."  And 
again,  in  answer  to  the  objection  that  such  a  liability  impaired  the 
obligation  of  the  contract  of  subscription  of  the  stockholder,  we 
said :  ^  The  liability  upon  the  stockholder  is  not  because  he  made 
a  contract,  which  he  has  performed,  to  take  and  pay  for  so  much 
stock,  but  because  he,  as  a  member  of  the  corporation,  and  there- 
fore a  responsible  agent  in  controlling  and  causing  to  be  executed 
the  corporate  powers  and  functions,  has  allowed  to  be  done,  or 
failed  to  prevent  the  doing  of,  that  which  the  law  prohibited.  As 
a  punishment  for  the  wrong  he  is  responsible  for,  he  is  made  liable 
to  those  injured  thereby  to  the  extent  of  his  interest  in  the  cor- 
pcwation,  and  of  his  agency  presumed  therefrom  in  causing  or 
permitting  the  injury.''  As  we  have  before  seen,  there  is  a  slight 
inaccuracy  in  the  expression  here,  although  we  still  think  the  main 
idea  is  entirely  correct  The  liability  is  not,  in  fact,  to  those 
alone  who  are  injured,  but  exists  equally  where  no  actual  injury 
has  been  done,  as  for  instance,  where  the  corporation  is  abund- 
Vol.  XLII  —  4 
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uitly  able  to  pay  all  its  debts ;  but  the  liability  is  for  a  wrong  done 
to  the  public  which  presumably,  to  some  extent,  is  a  wrong  also  to 
every  creditor. 

In  our  opinion,  counsel  are  entirely  mistaken  in  saying  ^^the 
statute  does  not  prescribe  some  new  duty,  or  forbid  some  wrongful 
act,  and  declare  this  liability  as  a  penalty."  It  forbids  the  wrongful 
act  of  proceeding  with  business  and  issuing  policies  when  the 
capital  stock  is  not  all  paid  in  and  the  certificates  required  by 
the  tenth  section  are  not  filed,  and  declares  this  Uability  in  con- 
sequence of —  in  other  words,  as  a  punishment  for — that  wrongful 
act.  We  repeat,  the  liability  is  because  of  the  wrong, —  /.  e.,  the 
failure  to  perform  the  duties  enjoined  by  the  statute,  and  not  upon 
the  contract  of  subscription. 

Precisely  the  same  question  was  before  us  in  ChridUy  v.  Barnes, 
103  111.  211,  and  we  there  reached  the  same  conclusion  we  hare 
reached  here  ;  and  the  question  was  again  carefully  considered  on 
petition  for  rehearing  in  that  case,  in  connection  with  the  arguments 
in  the  present  case. 

We  see  no  cause  to  disturb  the  judgments  below,  and  they  will 
therefore  be  afl&rmed. 

Judgfnents  affirmed. 


WoRKIKOMBK'S    BaKKING     CoMPAKY  T.    RAUTBKBBBa. 

(lOB  ni.  460.) 

Ctmiraci — illegal  —  uUra  virsi  —  »ur$ty. 

Where  a  bank  charter  proyides  that  no  director  shall  be  indebted  to  it  aboT« 
a  certain  amount,  a  note  given  to  it  bj  a  director  for  an  indebtedneos  in  exoem 
of  that  amount,  is  void,  and  a  guarantor  thereof,  although  hj  one  not  a 
director,  is  not  enforceable. 

PROCEEDING  against  estate  of   a  guarantor,    ^he  opinioii 
states  the  case.     The  estate  had  judgment  below. 

Bay  dk  Knispdy  for  appellant. 

R.  A.  Halberi  and  0.  F.  Noetting,  for  appellee. 
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Scott,  G.  J.  The  claim  which  the  Workingmen's  Banking 
Oompany  seek  to  hare  established  against  the  estate  of  Charles 
Baatenberg,  deceased,  is  based  on  a  note  made  by  A.  B.  Pope,  dated 
February  8, 1876,  and  is  payable  to  the  order  of  the  Workingmen's 
Banking  Company,  nine  months  after  date,  for  the  sum  of  t2,000, 
with  interest  after  maturity  at  ten  per  cent  per  annum.  Payment 
of  the  note  is  guaranteed  by  A.  B.  Pope  and  by  the  intestate.  No 
prooeedings  seem  to  have  been  had  against  A.  B.  Pope,  either  as 
maker  or  guarantor  of  the  note.  So  far  as  this  record  discloses, 
the  only  effort  to  enforce  payment  of  the  note  is  this  proceeding 
against  the  estate  of  the  deceased  guarantor,  and  which  was  com- 
menced in  the  usual  way  in  the  County  Court  where  his  estate  is 
being  administered.  In  all  the  courts  in  which  the  case  was  tried 
the  finding  was  in  fayor  of  the  estate,  and  the  case  comes  to  this 
court  on  the  appeal  of  the  banking  company  from  the  Appellate 
Court  for  the  Fourth  District,  where  the  judgment  of  the  Circuit 
Court  was  affirmed. 

Proof  of  the  execution  of  the  note  and  guaranty  being  waived, 
claimant  gave  the  note,  with  the  guaranty  of  the  intestate,  and 
maker  written  on  the  back,  in  eyidencCr  and  rested  its  case.  The 
administratrix,  defending  for  the  estate,  then  gave  in  evidence  a 
section  of  the  charter  of  the  bank,  as  follows  :  ^*  No  director  of 
aaid  corporation  shall  be  indebted  to  said  corporation,  either  directly 
or  indirectly,  at  any  time,  to  an  amount  greater  than  seventy-five 
per  centum  of  the  amount  of  the  capital  stock  held  by  such  director 
in  good  faith  as  his  own."  It  was  proved  by  the  cashier  of  the 
bank,  that  at  the  time  of  making  the  loan,  and  of  the  execution 
of  the  note  and  guaranty  to  secure  the  same,  A.  B.  Pope,  to  whom 
the  money  was  loaned,  was  a  director  and  stockholder  in  the  bank, 
and  so  continued  until  after  the  note  became  due,  and  was  at  the 
time,  and  so  continued  to  be^  indebted  to  the  bank  in  a  sum,  ex- 
clusive of  that  mentioned  in  the  note  guaranteed  by  the  intestate, 
in  excess  of  seventy-five  per  centum  of  the  capital  stock  held  by 
the  maker.  The  Circuit  Court  found  for  the  estate,  on  the  ground 
the  lending  of  the  money  to  Pope,  and  taking  his  note  therefor, 
was  prohibited  by  statute^  and  hence  illegal,  and  as  the  guaranty 
was  in  aid  and  furtherance  of  such  illegal  contract^  no  recovery 
could  be  had  on  it  against  the  estate  of  the  guarantor.  That  find- 
ing is  warranted  both  by  the  law  and  the  evidence. 

It  is  clear  the  loan  nuide  to  Pope  by  the  bank  was  prohibited  by 
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the  provisions  of  its  charter,  and  was  made  in  open  violation  of  the 
limitations  on  its  powers,  and  whatever  may  be  the  decisions  else- 
where,  no  recovery  can  be  had  on  the  note  in  this  State.  The  case 
of  Pe7m  V.  Bornmafiy  102  111.  523,  in  this  respect  is  an  analogous 
case,  and  is  conclusive  as  to  this  point  in  this  case. 

But  another  consideration  is  pressed  on  the  attention  of  the  court. 
It  is,  that  conceding  the  section  of  the  charter  cited  can  be  interposed 
as  a  defense  to  the  note,  it  is  a  privilege  personal  to  the  maker,  and 
is  a  defense  that  cannot  be  availed  of  by  the  guarantor,  with  whom 
the  law  did  not  forbid  the  bank  to  contract.  No  principle  is  sug- 
gested upon  which  the  position  taken  can  be  maintained.  The  bank, 
which  is  the  claimant  here,  was  a  party  to  an  illegal  contract  under- 
standingly  entered  into.  It  was  not  lawful  to  loan  the  money  ta 
the  maker  of  the  note,  who  was  a  director  of  the  corporation,  and 
who  was  already  owing  the  bank  a  sum  in  excess  of  the  amount  it 
was  lawful  for  him  to  become  indebted  to  it.  The  bank  will  not 
be  permitted  to  do  indirectly  that  which  it  is  unlawful  for  it  to  do- 
directly.  The  inhibition  of  its  charter  in  this  respect  is  absolute 
and  positive.  Should  the  bank  be  allowed  to  enforce  payment  of 
the  note  against  the  guarantor,  who  was  not  one  of  its  directors  nor 
the  owner  of  any  of  its  stock,  it  would  be  to  the  advantage  of  the 
party  most  guilty,  and  the  only  party  innocent  in  the  illegal  trans- 
action would  be  made  to  suffer.  The  law  will  sanction  no  such 
wrong.  The  rule  is  well  settled,  at  least  in  this  State,  that  the  court 
will  not  assist  either  party  to  an  illegal  transaction  in  any  respect, 
but  will  leave  them  where  they  have  chosen  to  place  themselvea. 
Here  claimant  participated  in  a  transaction  forbidden  by  statute^ 
with  the  expectation  to  make  gain,  and  it  will  not  be  listened  to- 
when  it  asks  the  aid  of  a  court  to  assert  rights  growing  out  of  such 
transaction  as  if  it  were  a  legal  contract.  It  is  a  case  where  the- 
familiar  maxim  of  the  law,  ^^ex  turpi  causa  non  oritur  actio^^*  kaa 
its  appropriate  application.  Arter  v.  Byington,  44  111.  468  ;  ^#ii- 
itadi  V.  Ball,  58  id.  172 ;  Harris  v.  HaifiM,  71  id.  298. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgfneni  afirmkL 

Dickey  and  Cbaio,  JJ.,  dissenting. 
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Chicago  City  Railway  Company  v.  McMahok. 

(10BII1.485.) 

Jfoiter  ojul  jtfnMml— ftribtfry  of  loiftMM  h^  mrwuU, 

Where  a  dark  of  a  railway  company  is  intraeted  with  the  general  duty  of 
getting  up  the  eyidencefor  the  company  in  cases  where  it  is  saed,  without 
special  directions,  if  he  wrongfully  and  without  authority  offers  money  to  a 
witaees  to  suppress  or  influence  his  testimony,  evidence  of  that  fact  is  com- 
petent against  the  compnny.    (8m  note,  p,  Sft.) 

• 

ACTION  of  damages  for  personal  injury  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Dupee  S  Judah,  for  appellant. 

John  Lyle  King,  for  appellee. 

Walker,  J.  Appellee  entered  a  street  car  of  appellant  through 
mistake.  On  finding  she  had  boarded  the  wrong  car,  she  requested 
the  conductor  to  stop  and  permit  her  to  leave  it.  It  is  claimed  he 
refused,  and  in  attempting  to  descend  from  the  car  while  in  mo^ 
tion  she  was  injured.  She  brought  an  action  of  case,  alleging  neg- 
ligence, and  that  she  was  pushed  off  by  the  conductor.  Three 
trials  were  had.  The  first  resulted  in  favor  of  plaintiff  but  the 
verdict  was  set  aside.  The  second  ended  by  the  jury  failing  to 
agree  and  being  discharged.  The  third  resulted  in  a  verdict  and 
judgment  for  11,500  in  favor  of  plaintiff.  A  motion  for  a  new  trial 
was  duly  entered  but  was  overruled  by  the  court.  The  case  was  re- 
moved to  the  Appellate  Court  for  the  first  district,  where  the 
judgment  was  affirmed,  and  the  defendant  appeals  to  this  court  and 
assigns  error  on  the  record. 

The  jury  and  Appellate  Court  having  settled  the  facts,  questions 
of  law  only  are  uiged  for  a  reversal. 

It  is  alleged  for  error  that  the  court  permitted  a  witness  to  testify 
that  a  clerk  in  the  employment  of  the  company  offered  him  t300, 
either  to  prevent  him  from  appearing  as  a  witness  against  the  com- 
pany or  to  influence  the  evidence  of  the  witness.  It  is  insisted  that 
this  evidence  was  not  a  part  of  the  res  gemtcB,  and  for  that  reason 
was  not  admissible.     In  answer  it  may  be  said,  many  things  are 
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admissible  that  are  no  part  of  the  res  gestm^  snch  as  admissions  of^ 
the  parties,  and  all  efforts  by  either  to  destroy,  fabricate  or  sup- 
press evidence.  Snch  is  the  recognized  doctrine  of  the  courts.  The 
rule  relating  to  res  gestm  did  not  therefore  prohibit  the  introduc- 
tion of  this  evidence. 

It  is  believed  to  be  a  rule  never  questioned,  that  it  may  be  shown 
that  a  party  has  destroyed  or  suppressed  material  evidence,  or  has 
fabricated  such  evidence,  because  it  is  in  the  nature  of  and  implies 
an  admission  that  he  has  no  right  to  recover  if  the  case  was  tried 
on  the  evidence  in  the  case  as  it  exists  —  that  it  is  not  sufScient  to 
recover  unless  aided  by  suppressing  evidence,  or  the  fabrication  of 
more  evidence.  It  follows  that  all  efforts  to  suborn  witnesses, 
made  by  a  party  or  his  authorized  agent,  are  for  these  reasons  proper 
to  be  shown. 

But  a  more  difficult  question  is  presented  in  this  case  and  it  is, 
whether  the  relation  of  the  person  offering  the  bribe  to  the  witness 
was  such  to  the  company  that  it  was  responsible  for  his  acts  in  the 
matter.  Was  the  act,  although  unauthorized  and  unsanctioned  by 
the  company,  so  far  within  the  scope  of  his  employment  as  to  render 
his  acts  the  same  as  those  of  the  company?  The  agent  who  ap- 
proached the  witness  was  a  clerk  in  the  office  of  the  superintendent 
of  the  company.  He  testified  that  it  was  the  business  of  the 
clerk  in  case  of  an  accident  to  take  the  statements  of  parties  and 
witnesses  to  it,  and  that  he  attended  to  the  business  of  looking  up^ 
witnesses  for  cases  in  court;  to  take  the  statement  of  parties  to  the^ 
circumstances  of  the  accident;  when  an  accident  occurred  to  investi- 
gate and  ascertain  all  he  could  with  reference  to  its  circumstances; 
that  sometimes  he  was  specially  sent  for  such  purpose,  and  some- 
times went  in  pursuance  to  general  instructions;  that  no  person 
had  any  authority  from  the  company  to  deal  with  any  witness  in 
any  way;  that  had  any  person  used  money  to  suborn  or  get  him  oat 
of  the  way  he  would  have  been  instantly  discharged. 

A  corporate  body  being  an  intangible  and  mere  imaginary  body, 
must,  to  accomplish  the  purposes  of  its  creation,  employ  or  act 
through  natural  and  physical  instrumentalities.  It  must  act 
through  natural  persons,  and  such  natural  persons  perform  the  acta 
the  corporation  by  its  charter  is  authorized  to  perform.  The  agents 
of  the  corporation  act  for  it,  and  it  is  by  such  agencies  that  it  can 
exercise  or  perform  any  function  or  act,  or  incur  any  liability. 
Most  generally  the  business  is  divided  into  departments  or  sections,. 
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and  an  agent  is  put  in  charge  and  given  power  to  control  his  de* 
partment;  bat  generally  a  superintendent  is  appointed  to  direct  and 
cantroly  appoint  or  remove  subordinate  agents  and  to  intrust  to  each 
the  power  he  may  exercise,  and  prescribe  the  duties  he  shall  per- 
form. This  superintendent  under  the  directors  is  usually  the  ac- 
tive head  of  the  body,  and  all  its  agencies  perform  duties  and  exer- 
cise corporate  powers  as  ho  may  authorize  and  direct. 

In  this  case  the  clerk  had  assigned  to  him  the  general  and  special 
duty  of  looking  for  and  arranging  the  evidence  in  cases  where  the 
company  was  sued  by  persons  injured,  or  claiming  to  have  been,  by 
the  carelessness  of  those  intrusted  with  the  management  and  opera* 
tion  of  its  street  cars.  He  was  empowered  generally  to  perform 
that  duty,  without  special  directions.  That  part  of  the  business 
of  the  company  was  placed  in  his  charge,  with  the  general  authority 
to  use  his  judgment  in  its  performance.  His  acts  therefore  were 
the  acts  of  the  company  within  the  scope  of  his  employment.  His 
legal  authority  of  course  but  extended  to  lawful  acts.  So  it  is  true 
of  all  agencies,  as  they  are  not  appointed  for  the  purpose  of  com- 
mitting wrongs,  or  the  performance  of  illegal  acts,  except  in  rare 
cases.  Few  actions  would  be  maintainable  if  a  recovery  could  be 
had  only  in  cases  where  express  authority  is  given,  or  the  agent  is 
required,  to  commit  the  wrong.  It  is  a  general  rule,  without  ex- 
ception, that  when  a  servant  exercises  his  power  or  performs  his 
duty  in  00  careless  or  negligent  a  manner  that  wrong  ensues  to 
another,  the  master  is  liable  in  damages.  This  rule  has  its  origin 
in  the  foundation  of  the  common  law,  if  it  was  not  borrowed  from 
the  civil  law. 

In  this  State  the  rule  has  a  more  comprehensive  definition  and  a 
broader  application.  It  has  been  repeatedly  held,  that  when  acting 
in  the  scope  of  his  duty,  acts  of  the  servant  not  merely  careless  or 
negligent,  bat  willful  and  malicious  acts,  are  embraced.  A  railroad 
conductor  or  engineer  is  never  authorized  to  commit  wanton  or 
malicious  acts  on  persons  or  property  of  others,  yet  our  reports 
abound  in  cases  holding  the  railroad  companies  employing  them 
liable  for  such  act  done  while  discharging  their  several  duties.  Nor 
is  the  rule  a  new  one  in  this  jurisdiction,  as  it  has  obtained  for  a 
quarter  of  a  century  or  more.  Such  acts,  under  the  circumstances, 
are  considered  as  the  acts  of  the  company,  as  it  can  act  only  through 
agents  intrusted  with  the  exercise  of  their  franchises.  In  this  case 
the  clerk  was  in  the  exercise  of  a  corporate  power,  engaged  in  the 


32  ILLINOIS, 


Chicago  City  Railway  Company  ▼.  McMahon. 


performance  of  a  duty  delegated  to  him  by  the  company,  and  in  the 
performance  of  that  duty  he  attempted  the  use  of  illegal  means  for 
the  accomplishment  of  a  legal  end,  and  for  the  benefit  of  the  com- 
pany. He  did  not  attempt  to  suborn  the  witness  for  the  benefit  of 
himself,  but  for  the  benefit  of  the  company,  — not  with  the  consent 
of  his  superior,  but  in  the  course  of  legitimate  and  authorized 
business  of  the  company.  He  was  unquestionably  employed  by  the 
company,  was  acting  for  it,  and  did  the  act  to  promote  its  interest. 
He  was  engaged  in  performance  of  a  duty  for  the  company,  —  he 
did  the  act  as  a  part  of  the  duty,  although  unauthorized.  We  are 
therefore  of  the  opinion  that  he  performed  the  illegal  and  unau- 
thorized act  while  acting  in  and  as  a  part  of  his  employment,  and 
we  must  hold  the  company  is  responsible  for  the  act.  For  that  reason 
we  hold  that  the  evidence  was  admissible. 

If  Green  v.  Town  of  Woodbury y  48  Yt.  6,  announces  a  different 
rule,  it  is  opposed  to  the  long  and  well  established  doctrines  of  this 
•court,  nor  do  we  incline  to  change  the  rule  of  this  jurisdiction 
merely  for  the  sake  of  conformity. 

We  perceive  no  error  in  the  record,  and  the  judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirm^, 

NoTi  BT  THB  RspoRTBa.— The  case  of  Qrttn  ▼.  Town  of  WooSbiuinh  ^  ▼^^  N  ^^m  where  eW- 
dence  to  show  that  aoonstable  of  the  town,  employed  to  ■ummon  its  wltneaaesand  atRlat  in 
the  defense,  offered  Induoements  to  the  plaintiff's  witness  to  stay  away  from  the  trial,  was 
held  incompetent,  in  the  absence  of  any  proof  of  knowledge,  authority  or  a|^»oval  by  any 
other  aflrent  of  the  town.  Ross,  J.,  observed «  '*  His  employment  to  summon  witnesses  for 
the  defendant  did  not  authorise  him  to  try  to  keep  the  plaintiffs*  witnesses  away  from  the 
trial.  His  engagement  to  assist  in  the  defense  must,  until  the  contrary  is  shown,  be  pre- 
sumed an  engagement  to  render  lawful  assistance.  While  offering  induoement  to  a  wit- 
ness for  the  plaintiffs  to  keep  away  from  the  trial,  if  his  acts  were  authorised  by  the  town 
instead  of  rendering  assistance  to  the  town  in  maUng  lis  defense,  he  was  ftomiafalng  ca- 
dence in  favor  of  the  plaintiffs  agaiust  the  town.  All  authorised  attempts  of  a  party  to 
suppress  the  testimony  of  the  other  party  are  clearly  admissible,  and  are  evidence  that  in 
sQOh  party *s  own  conviction  his  case  will  not  bear  full  investigation.  Th«y  show  a  con- 
sciousness in  such  party  of  the  weakness  of  his  own  cause.  In  order  to  be  evidence  against 
a  party,  such  acts  must  be  the  acts  of  the  party,  either  directly,  or  by  authorisation.  If 
the  plaintiffs  had  shown  that  these  acts  of  the  constable  were  either  dirsotly  authorised, 
or  before  the  trial  approved  by  the  agent  of  the  town,  thoy  would  have  been  admissible. 
A  town  can  only  act  through  agents,  and  it  would  be  a  hardship  to  hold  it  rssponsible  for 
the  acts  of  an  its  citlsens  whose  seal  might  happen  to  outrun  their  discretion.'*  See  also 
Jforiarti/  v.  London,  ate.,  Ry,  Co.,  L.  B^  6  Q.  B.  814 ;  OMotHfO  anA  JtafCsm  BcNIrMd  Go. 
T.  FUacmoLn^  pott. 
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Ohioaoo  and  Ejlstbbk  Railroad  OoKPAmr  v.  Flezmah*. 

(108  lU.  646.) 

Moii&r  and  MernarU — caurae  qf  emphifm^iU. 

Whan  a  paaaenger  by  railway,  having  lost  his  watch,  accaoed  the  brakeman 
of  having  taken  it,  and  the  brakeman  thereupon  strack  him,  ?iM,  that  the 
company  was  liable  for  the  assault.    (See  note,  p,  86.) 

ACTION  of  damages  for  assault.     The  opinion  states  tlie  oasa. 
The  plaintiff  had  judgment  below. 

WQliam  Armstrong,  for  appellant. 
Doffle,  Morris  S  Steams,  for  appellee. 

Obaig^  C.  J.  This  was  an  action  brought  by  James  Flezman, 
against  appellant,  to  recoyer  damages  for  personal  injuries  inflicted 
upon  him  while  a  passenger  in  appellant's  cars,  by  a  brakeman  in 
the  employ  of  the  company. 

The  plaintiff,  as  appears  from  the  evidence,  procured  a  ticket 
from  Hoopeston  to  Milf ord,  and  took  passage  on  a  freight  train 
which  carried  passengers.  Soon  after  plaintiff  entered  the  car  he 
lay  down  in  a  seat  and  went  to  sleep.  When  the  train  arriyed  at 
Milford  he  was  notified  by  the  conductor.  As  plaintiff  was  about 
to  leave  the  car  he  missed  his  watch,  and  supposed  it  had  been 
stolen.  He  then  refused  to  leave  the  train  until  he  recovered  the 
watch,  and  the  conductor  consented  that  he  might  remain  on  the 
train  until  they  should  reach  Watseka.  After  the  train  had  started, 
a  passenger  assisted  plaintiff  in  making  a  partial  search  for  the 
watch,  but  it  was  not  then  found.  The  passenger  then  inquired  of 
plaintiff  who  he  thought  had  his  watch,  to  which  he  replied  ^^  That 
fellow,''  pointing  at  the  brakeman.  Immediately  after  the  remark 
was  made  the  brakeman  struck  plaintiff  in  the  face  with  a  railroad 
lantern,  inflicting  the  injuries  complained  of.  These  are  substan- 
tially the  facts,  over  which  there  is  no  controversy  by  the  parties. 

After  the  plaintiff  had  introduced  all  his  testimony,  the  defendant 

entered  a  motion  to  exclude  the  evidence  from  the  jury,  and  asked 

for  an  order  directing  the  jury  to  find  a  verdict  for  defendant. 

The  oourt  denied  the  motion,  and  the  defendant  excepted.    This 
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decifiion  of  the  court  presents  the  question  whether  the  iitctm 
proven,  conceding  them  to  be  true,  constitute  a  cause  of  action 
against  the  defendant. 

The  point  is  made  that  as  plaintiff  only  paid  fare  to  Milf ord  he 
ought  not  to  be  regarded  as  a  passenger  on  the  train  after  he  left 
that  place.  We  do  not  regard  this  position  well  taken.  The  con- 
ductor  did  not  demand  or  require  fare  from  the  plaintiff ;  had  he 
done  so,  no  doubt  the  required  amount  would  have  been  paid.  Asr 
the  conductor  failed  to  call  for  fare,  it  must  be  regarded  as  waived. 
At  all  events,  we  have  no  hesitation  in  holding  that  the  railroad 
company  occupied  the  same  position  toward  plaintiff  that  it  would 
have  occupied  had  he  paid  his  fare. 

But  it  is  said,  ''thai  if  the  plaintiff  was  injured  by  a  servant  of 
appellant,  it  was  an  act  outside  of  the  employment  of  the  servant 
who  committed  the  act,  and  not  in  furtherance  of  his  employment 
by  the  master."  This  position  is  predicated  upon  McManus  v. 
Crickei,  1  East,  106,  and  like  cases  which  have  followed  it.  In  the 
case  cited  Lord  Eenyon  said  :  "  It  is  laid  down  by  Holt,  C.  J., 
as  a  general  position,  '  that  no  master  is  chargeable  with  the  actff 
of  his  servant  but  when  he  acts  in  the  execution  of  the  authority 
given  him.'  Now,  when  a  servant  quits  sight  of  the  object  for 
which  he  is  employed,  and  without  having  in  view  his  master's 
orders  pursues  that  which  his  own  malice  suggests,  he  no  longer 
acts  in  pursuance  of  the  authority  given  him,  and  according  to 
the  doctrine  of  Lord  Holt,  his  master  will  not  be  answerable  for 
such  act.''  The  doctrine  announced  is  no  doubt  correct  when  ap- 
plied to  a  proper  case.  If,  for  example,  a  conductor  or  brakeman 
in  the  employ  of  a  railroad  company  should  willfully  or  maliciously 
assault  a  stranger,  — a  person  to  whom  the  railroad  company  owed 
no  obligation  whatever, — the  master  in  such  a  case  would  not  be 
liable  for  the  act  of  the  servant ;  but  when  the  same  doctrine  is 
invoked  to  control  a  case  where  an  assault  has  been  made  by  the 
servant  of  the  company  upon  a  passenger  on  one  of  its  trains,  a 
different  question  is  presented — one  which  rests  entirely  upon  a 
different  principle. 

What  are  the  obligations  and  duties  of  a  common  carrier  toward 
its  passengers  ?  In  Keokuk  Northern  Line  Packet  Oo.  r.  lyue,  88 
III.  608,  it  was  held  that  a  steamboat  company,  as  a  carrier  of  pat- 
sengers  for  hire,  is,  through  its  oflBcers  and  servants,  bound  to  the 
utmost  practicable  care  and  diligence  to  carry  its  passengers  safe^ 
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to  their  place  of  destination^  and  to  use  all  reasonably  practicable 
care  and  diligence  to  maintain  among  the  crew  of  the  boat,  including 
deck  hands  and  roustabouts,  such  a  degree  of  order  and  discipline  as 
may  be  requisite  for  the  safety  of  its  passengers.  The  same  ru)e 
that  goyems  a  steamboat  company  must  also  be  applied  to  a  railroad 
company,  as  the  duties  and  obligations  resting  upon  the  two  are  the 
same,  or  any  other  company  which  carries  passengers  for  hire.  In 
Ooddard  v.  Grand  Trunk  R'y  Co.,  57  Me.  202 ;  8.  c,  2  Anu  Bep. 
39,  in  discussing  this  question,  the  court  says :  '*  The  carrier's 
obligation  is  to  carry  his  passenger  safely  and  properly,  and  to  treat 
him  respectfully ;  and  if  he  intrust  the  performance  of  this  duty 
to  his  servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  ♦  ♦  ♦  He  must  not  only  protect 
his  passengers  against  the  violence  and  insults  of  strangers  and  co- 
passengers,  but  a  fortiori,  against  the  violence  and  insults  of  his 
own  servants.  If  tbis  duty  to  the  passenger  is  not  performed, — if 
this  protection  is  not  furnished,  but  on  the  contrary,  the  passen- 
ger is  assaulted  and  insulted  through  the  negligence  of  the  carrier's 
servant,  the  carrier  is  necessarily  responsible. ''  In  Bryant  v.  Rich, 
106  Mass.  180 ;  8.  c,  8  Am.  Bep.  311,  where  the  plaintiff,  a  pas- 
senger on  a  steamboat,  was  assaulted  and  injured  by  the  steward 
and  some  of  the  table  waiters,  the  defendant,  as  a  common  carrier, 
was  held  liable  for  the  injury.  In  Oroaker  v.  Chicago  and  North- 
western  Ry  Co,,  36  Wis.  657  (17  Am.  Rep.  504),  where  the  conductor 
of  a  railroad  train  kissed  a  female  passenger  against  her  will,  the 
court,  in  an  elaborate  opinion,  held  the  railroad  company  liable  for 
compensatory  damages.  It  is  there  said  :  ''  We  cannot  think  there  is  a 
question  of  the  respondent's  right  to  recover  against  the  appellant  for 
a  tort  which  was  a  breach  of  the  contract  of  carriage."  In  Shirley 
r.  BiUings,  8  Bush,  147,  where  a  passenger  on  defendant's  boat  was 
assaulted  and  injured  by  an  officer  on  the  boat,  the  defendant  was 
held  liable.  See  also,  McEinUy  v.  Chicago  and  Northwestern  R, 
Co.,  44  Iowa,  314 ;  s.  c,  24  Am.  Rep.  748,  and  N.  0.,  St.  L.  and 
C.  R.  Co.  V.  Burhe,  53  Miss*  200.  Many  other  authorities  holding 
the  same  doctrine  might  be  cited,  but  we  do  not  regard  it  necessary. 
It  is  true  there  are  authorities  holding  the  opposite  view,  but  we  do 
not  think  they  declare  the  reason  or  logic  of  the  law,  and  we  are 
not  prepared  to  follow  them. 

The  appellant  was  a  common  carrier  of  passengers.     As  such  it 
was  not  an  insurer  against  any  possible  injury  that  a  passenger 
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might  receive  while  on  the  train,  but  the  company  was  bonnd  to 
famish  a  safe  track,  cars  and  machinery  of  the  most  approved 
quality,  and  place  the  trains  in  the  hands  of  skillful  engineers  and 
competent  managers, —  the  agents  and  servants  were  bound  to  be 
qualified  and  competent  for  their  several  employments.  Again 
the  law  required  appellant,  as  a  common  carrier,  to  use  all  reasonable 
exertion  to  protect  its  passengers  from  insult  or  injury  from  fellow 
passengers  who  might  be  on  the  train,  and  if  the  agents  of  appellant 
in  charge  of  the  train  should  fail  to  use  reasonable  diligence  to 
protect  its  passengers  from  injuries  from  strangers  while  on  board 
the  train,  the  company  would  be  liable.  So  too  the  contract  which 
existed  between  appellant  as  a  common  carrier  and  appellee  as  a 
passenger,  was  a  guaranty  on  behalf  of  the  carrier  that  appellee 
should  be  protected  against  personal  injury  from  the  agents  or 
servants  of  appellant  in  charge  of  the  train.  The  company  placed 
these  men  in  charge  of  the  train.  It  alone  had  the  power  of  re- 
moval, and  justice  demands  that  it  should  be  held  responsible  for 
their  wrongful  acts  toward  passengers  while  in  charge  of  the  train. 
Any  other  rule  might  place  the  travelling  public  at  the  mercy  of 
any  reckless  employee  a  railroad  company  might  see  fit  to  employ, 
and  we  are  not  inclined  to  establish  a  precedent  which  will  impair 
the  personal  security  of  a  passenger. 

We  are  of  opinion  that  the  evidence  showed  a  legal  cause  of 
action  in  plaintifF,  and  the  court  did  not  err  in  overruling  the 
motion  to  exclude  the  evidence  from  the  jury.  Two  instructions 
given  for  the  plaintiff  have  been  somewhat  criticised,  but  we  think 
they  were  in  the  main  correct. 

The  judgment  will  be  affirmed. 

Judgm&fU  affinmd. 

Non  BT  TBS  BiFOBTBE.— In  JfoTfon  ▼.  OMioaQOt  R».  L  and  P.  R.  Co. ,  lows  Supreme 
Court,  Ootober  4, 1882,  IS  N.  W.  Rep.  415,  it  was  held  that  the  defendant  was  not  liable  for 
the  act  of  a  brakeman  in  pattinga  trespasser  off  a  freight  train  in  motion,  without  direc- 
tion from  the  oonductor  who  alone  was  authorized  bj  the  defendant  to  order  such  ejection. 
The  court  below  charged:  **BT6n  though  the  instruction  and  rules  of  the  company  placed 
the  matter  of  the  removal  of  treepassera,  or  non>paylng  passengers,  from  the  trslns  under 
the  immediate  charge  and  discretion  of  the  conductor,  and  it  was  the  duty  of  the  brake- 
man  to  put  off  such  persons  only  by  the  direction  of  the  conductor  as  his  superior,  the  de- 
fendant is  not  relieved  from  liability  simply  because  in  this  instance  the  brakeman  acted 
without  orders  or  direction  from  the  conductor.  But  If  the  brakeman,  not  as  apart  of  his 
du^  as  an  employee  of  the  defendant,  but  for  the  gratification  of  his  own  feelings,  wlll- 
fiiUy  or  maliciously  assaulted  the  plaintiff,  and  in  this  assault  the  i^aintiff  fen  to  the  ground, 
then  the  defendant  is  not  liable.  The  point  you  are  to  observe  is  this:  That  as  the  dsfend« 
ant  owed  the  plaintiff  no  duty  as  a  common  carrier,  therefore  unless  the  brakeman,  a« 
an  employee  of  the  company  engaged  in  operating  the  train,  acted  f6r  the  purpose  oC 
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liim  off,  and  freeiiiflrtlie  train  from  him  as  a  trespaMer,  the  defendant  te  not  liable 
for  this  aeL**  Onrevlew  the  court  said:  "The  rule  is  familiar  that  an  employer  is  Uable 
tar  the  torta  of  an  emplojee  only  where  they  are  oommitted  in  the  ooune  of  his  employ- 
ment. TtMb  dlfllcalty  haa  been  to  determine  what  acts  should  be  deemed  within  the  course 
of  fate  employment.  If  In  thte  ease  the  conductor  had  forced  the  plaintiff  from  the  train 
while  In  BM>tlon,  and  i^ille  croaslng  a  bridge,  the  act  very  clearly  would  underthe  evidenoe 
he  deemed  to  be  in  the  course  of  his  empk^yment,  and  that  too  even  if  it  were  shown  that 
he  had  been  expiessly  inrtruoted  to  ^ect  no  person  from  the  train  while  in  motion,  and 
eapedaily  when  crossing  a  place  as  dangerous  as  a  bridge.  In  one  sense  the  spedflc  act 
woold  not  be  in  the  course  of  his  employment,  but  his  general  employment  to  remove 
from  the  trsin  would  be  snfflcieDt  to  render  the  company  hable.  But  it  ap* 
i  to  OS  that  the  act  of  an  employee  of  a  railroad  company,  in  removing  a  traepasser 
ftom  a  train,  cannot  be  considered  the  act  of  the  company,  unless  he  was  employed  gene- 
laOy  to  renuyvetrespaasera,  or  qwcifloally  to  remove  the  particular  trsspasser.  The  court 
b^low  appears  to  have  »**^*"g*»»-  otherwise.  The  Instruction  given  proceeds  upon  the 
theoty  that  where  a  person  Is  employed  to  do  one  thing,  and  he  volunteers  to  do  another 
his  act  shall  nevertheless  be  deemed  to  be  within  the  scope  of  his  employment,  if  hi$  pwr* 
jMfc  woM  Co  nerve  Ms  smploysr.  But  in  our  opinion  the  purpose  of  the  employee  is  not,  in 
aesae  like  the  one  at  bar,  material.  The  court,  we  think,  was  misled  by  a  distinction 
which  haa  been  drawn  hj  courts  In  a  different  class  of  cases.  Where  the  question  Is  as  to 
wheCher  the  employer  is  liable  for  a  willful  injury  done  hy  an  employee,  it  is  sometimes 
Impoffiant  to  Inquire  whether  the  emidoyee*s  purpose  was  to  serve  his  employer  by  the 
wfllfUlaoL  mintile  Cent.  R.  Cki.r,Ikmmiey,  ism.  f»;Wri(fiU  Y,WiU»», 
OS  Am.  Dec.  SOT);  Jfoore  v.  Banbom,  2  Mich.  n9 ;  Orofty»  AUeon^  4  B.  &  Aid.  660;  John* 
mm  V.  Barber,  5  Oflm.4tt;  Foeter  v.  Xseex  Bcmk,  17  Mass.  479  (0  Am.  Dec.  108).  The  rule 
Is  that  an  employer  is  not  liable  for  a  willful  Injury  done  by  sn  employee,  though  done 
whUe  In  the  course  of  his  employment,  unless  the  employee's  purpose  was  to  serve  his 
empk^yer  hy  the  willful  act.  Where  the  employee  Is  not  acting  within  the  course  of  his 
emptoym'vit,  the  employer  is  not  Uable,  even  for  the  employee's  negligence,  and  the  mere 
pnrpoee  of  the  employee  to  serve  his  employer  has  no  tendenpy  to  bring  the  act  within 
the  coarse  of  his  employment.  Where  a  female  servant,  having  authority  to  lig^t  Hres  In 
ahouse,  hst  not  to  clean  the  chimneys,  lighted  a  Are  for  the  sole  purpoee  of  cleaning  a 
chfaBncj,itwaa  held  that  her  employer  was  not  liable  for  an  Injury  caused  1^  her  negli- 
fsneeinHghtlngtlieflrB.  flfocftetisfev.  JjfcsLeod,  10  Btaig.  886.  See  also,  Tnwanda  Coal  Co. 
V.  Heeman,  88  Peon.  M.  418.  In  our  opinion  the  court  erred  in  the  instruction  given,  and 
in  refusing  the  lnstnioti<m  asked  by  the  defendant"  See  JVbhiMvflle,  etc,,  Co.  v.  Oauee, 
TVInd.  14S:  s.  o^  40  Anu  Bep.  89i,  and  noto,  8W.  See  Quinn  v.  Poteer,  67 N.  T.686 ;  s.  c,  41 


In  rerms  BentU  and  IndianapeHie  R.Co.v.  Jaekeofi,  81  Ind.  19,  the  action  was  for  in- 
jsries  ansgcrt  to  have  baaa  sustained  by  the  appellee  whilst  a  passenger  upon  a  train  of 
theappeOaat.  The  parttenlar  injury  charged  was  the  throwing  of  a  jet  of  water  from  a 
wafesiftaBk  upon  the  appellee,  it  being  alleged  in  one  paragraph  of  the  complaint  that  it 
was  done  wrongfully  and  purposely  by  the  servants  of  the  defendant  in  chaigeof  the  trsin* 
and  Id  a  seeond  paragraph,  that  It  was  done  careleBBly  and  negligently.  The  court  said : 
"llMdeetrtaielBnowweD  settled,  'that  a  corporation  Is  liable  for  the  wiUftil  acts  and  torts 
sf  lis  atmits  eomaritted  wtthin  the  general  tcope  of  their  employment  as  well  as  acts  of 
»:  and  that  the  coipomtkm  Is  thus  bound,  although  the  particular  acts  were  not 

authorised,  nor  subsequently  ratlfled  by  the  corporation.  *  J^ereomnUU  B* 
Cb.  V.  Hegen,  88  Ind.  116;  Ameriean  Eaeprem  Company  v.  2\itterson,  73  Id.  480,  sad  cases 
«Aed.  It  Is  thewtare  immaterial  whether  the  conduetor  or  hrakeman  had  been  required 
sraotboriaed  to  wash  out  the  cars  of  the  eompany  for  any  purpose.    The  appellant  had 

toeany  the  plaintiff,  as  a  passenger,  iqNm  Its  train,  and  was  bound  to  do  it 
Vbr  ttte  porpoae,  the  appellant  was  represented  by  its  agents  In  charge  of  the  train, 
and  it  Ihsy  ad  any  thtoghicwnslBtowt  with  the  saf^  oaniageand  delivery  of  the  plaintiff, 
St  his  destination,  mharmed,  the  appellant,  upon  the  plainest  priaeiples  of  law  as  well 
ssgDodpQikj.isliahletortlielBjaiT.    The  drenching  of  a  passenger  with  water,  either 

sr  wlllflilly,  it  a  clear  and  direct  breach  of  the  dv|y  to  oany  safely,  and  It  is 

npoothaqnestianof  the  oompaqy*ii  Uabmtjy,  whetfasr  It  rssalted  from  the 
o#  the  brakwman  alone,  or  of  the  conductor,  or  of  both  of  them.   They  were  eaeh 
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(rftlieooiBiiaiiy  for  the  wmntog  of  thfclntfii,  and  tlie  company  thenton  remmnsl- 
Ma  for  the  aotti  of  oitiier,  or  both.  In  ao  far  as  mohacto  affected  the  pa—engw.  ItfoUowa 
that  if  the  conductor  was  faultJeai  in  ntiaing  the  valve  and  in  throwing  the  water  into  Che 
aahooae,  which  could  hardly  be  when  he  knew  there  waa  a  paaMoger  there  liable  to  be  in- 
Jorsd,  and  the  brakeman  dealgnedlj  prooored  the  plaintiff  to  go  to  the  door  of  the  oaboooe  in 
ofder  that  the  water  might  atrlke  him,  the  company  Is  eleaify  liable  for  the  injury;  that 
the  evidence  tends  to  show  this  state  of  facts  Is  not  dlqnited.** 

ln0.ff,A8.  A,  Ry.  Co,  v.  Donahoe,  86  Tax.  lOS,  a  raflwaj  conductor,  to  whom  the 
pUlntiff  had  given  a  $80  bill  for  Us  fare,  went  before  a  magistrate  at  a  station,  chaiged 
him  with  passinir  counterfeit  money,  and  had  him  arrested  and  ejected  ftom  the  cars. 
The  court  said :  "In  the  case  before  us  it  is  distinctly  alleged  that  the  conductor  vraa  act- 
ing within  the  scope  of  his  authori^  in  making  the  alildavit,  causing  appellee  to  be  ai^ 
rested  and  wrongfully  confined  In  prison;  and  for  that  reason  the  corporation  was  liable 
fortheinjurlesreeultingfromeachandallof  these  acts  of  the  conductor.  Asamatterof 
law,  it  cannot  be  said  that  it  was  within  the  tcope  of  the  power  and  du^  of  the  conductor 
as  agent  of  the  corporation,  to  institute  the  prosecution,  and  to  cause  appellee  to  be  con* 
fined  In  the  county  jail.  These  are  questions  of  fact  to  be  determined  by  the  jury  tram 
the  evidence. 

**If  as  a  matter  of  fact  the  conductor  wrongfully  expelled  the  appellee  from  the  oars, 
or  procured  it  to  be  done  by  others,  or  wrongfully  prevented  the  appellee  ftom  golnir  on  to 
the  point  of  destination,  or  procured  it  to  be  done  by  others,  the  company,  as  a  matter  oC 
law,  would  be  liable  to  appellee  for  the  actual  damages  resulting  therefrom. 

**  So  also,  if  the  corporation  had  expressly  empowered  or  instructed  the  conductor  to  In- 
stigate legal  proceedings  against  passengers,  and  cause  them  to  be  arrested  and  confined 
In  prison  upon  such  charges,  it  would  undoubtedly  be  liable  for  the  acts  of  the  conductor 
coming  within  the  scope  of  such  authority. 

**  And  notwithstanding  the  general  rule  that  the  principal  is  not  liable  in  exemplary 
damages  for  the  unauthorised  malicious  acts  of  the  agent,  stUl  if  the  principal  should 
ratify  or  accept  such  acts  of  the  agent,  it  thereby  becomes  liable  for  the  damsges,  as  weO 
exemplary  as  actual,  resulting  from  the  act.  As  an  illustration  of  this  doctrine.  If  the 
prosecution  instigated  against  appellee  by  the  conductor  was  malicious  and  unfounded, 
and  instituted  without  the  authorl^  of  the  corporation,  still,  if  it  afterward  took  up  and 
carried  on  that  proeecutlon,  this  would  constitute  a  ratification  of  the  act  of  the  agent. 
For  upon  sound,  equitable  considerations,  the  corporation  would  not  be  allowed  to  accept 
the  benefits  resulting  from  the  malldous  acts  of  its  agent  without  being  compelled  to  as- 
sume the  burdens  Justly  attaching  to  the  acts. 

**  Under  the  issues  as  presented  by  the  respective  pleadings  of  the  parties,  the  testimony 
excluded  by  the  court  should  have  been  admitted,  for  it  was  asserted  by  the  appellee  that 
the  acts  of  the  conductor  throughout  came  within  the  scope  of  his  authority  as  agent  oC 
the  company;  while  it  is  claimed  by  the  appellant  that  the  conductor  was  acting  through 
out  beyond  and  outside  of  the  limits  of  his  agency.  The  issue  thus  made  was  one  of  jEaot 
to  be  determined  by  the  evidence,  and  that  offered  by  appellant  and  excluded  by  the  court 
was  pertinent  to  the  issue. 

''Besides  the  court  instructed  the  Jury  that  if  they  believed  from  the  evidence  *  that  tbo 
agents  or  employees  of  the  company,  under  the  guise  of  acting  in  discharge  of  the  duties 
of  their  station,  did  wantonly  and  maliciously,  and  without  probable  cause,  expel  the 
plaintiff  from  the  cars  after  he  had  paid  his  fare  in  good  and  lawful  money,  and  had  him 
arrested  upon  a  criminal  charge  without  probable  cause,  the  company  would  be  liable  to 
the  plaintiff  for  such  wanton  and  malicious  action  of  its  agents  and  employeea,  not  only 
for  the  actual  damages  sustained  by  the  plaintiff,  but  the  Jury  are  authorised  to  give  SDdi 
punitory  damages  as  the  Jury  in  their  discretion  msy  deem  ri^t .  * 

**'  This  charge  is  in  direct  conflict  with  doctrine  announced  in  the  case  of  Haift  v.  JL  Q, 
N.  R.  Co,,  46  Tex.  S80.  It  is  there  held  that  the  principal,  whether  a  natural  or  artificial 
person,  is  not  liable  in  exemplary  damages  for  tlie  unauthorized  malldous  acts  of  the 
sgent,  unless  such  acts  had  been  ratified  or  accepted  by  the  princ'nal. 

"  The  error  arising  from  the  exclusion  of  the  evidence  offered  b*'  appellant  waa  intensi- 
fied by  the  error  contained  in  the  charge.'* 

See  Jftirdoelic  v.  BoiCon  <f  Albany  R.  Co.,  41  Am.  Bep.  67,  nci .  Chteago  OUy  Ry,  Ctov 
f;  Jf elf dhon,  ante. 
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Hamilton  y.  Skith. 

(57  Iowa,  15.) 
MtmHoffe'^inUMMtptial  eonveyanee  in  ftraud  of  lof^. 

A  eonfjmaeb  to  a  grantor'B  children*  Just  before  and  in  contemplation  of  re- 
maniage,  although  without  the  knowledge  of  the  intended  wife,  is  not 
fiaadalent  per  m  as  to  her.* 

ACTION  to  quiet  title.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

McNeil  and  Stone,  Ayres  d  Co,,  for  appellants. 

Hendereon  dk  Berry ,  for  appellees. 

AdakS;  C.  J.    The  undisputed  facts  of  the  case  are  substantially 
4B  follows  :    In  Noyember,  1873,  the  interrenor,  John  Smithy  was 

•See  BuOer  ▼.  Butter  OSl Kana  OSl),  80  Am.  Rep  441. 


40 IOWA, 

H&milton  v.  Smith. 


the  owner  of  the  land  in  controversy.  '  He  was  a  widower^  and  a 
little  more  than  sixty  years  of  age.  He  had  three  children,  who 
are  the  plaintiffs  in  this  action.  On  the  7th  of  Noyember,  1863, 
he  conTeyed  the  land  in  controversy  to  the  plaintiffs,  reserving  to 
himself  a  life  estate  therein.  Four  days  afterward  he  was  married 
to  the  defendant,  Barbara.  The  conveyance  to  the  plaintiffs  was 
made  by  him  after  his  engagement  to  her,  and  in  contemplation  of 
the  marriage.  The  plaintiffs  filed  their  deed  for  record  in  Marion 
county  where  one  hundred  and  twenty  acres  of  the  land  were  situated, 
but  failed  to  file  it  in  Warren  county  where  the  forty  ucres  were 
situated.  They  never  favored  the  marriage  between  their  father  and 
Barbara,  and  the  want  of  harmony  which  existed  from  the  first  be- 
came more  and  more  manifest,  and  occasionally  resulted  in  open 
quarrels.  In  March,  1876,  the  father,  discovering  that  the  deed  to 
his  children  had  never  been  filed  for  record  in  Warren  county,  exe- 
cuted a  deed  of  the  land  in  that  county  to  his  wife,  and  she  upon  the 
same  day  filed  the  same  for  record.  The  plaintiffs'  deed  was  filed 
in  Warren  county  more  than  two  years  later.  The  plaintiffs,  having: 
been  informed  of  the  claims  and  pretenses  of  their  step-mother  in 
regard  to  the  land  brought  this  action  to  quiet  their  title. 

[Minor  considerations  omitted.] 

A  much  closer  question  is  presented  in  determining  whether  the 
deed  can  be  sustained  as  against  the  defendant,  Barbaitt,  the  grantor's- 
wife.  It  was  made  without  her  knowledge,  upon  the  eve  of  marriage, 
and  in  contemplation  of  it.  It  has  been  frequently  held  that  secret 
and  voluntftry  conyeyonces  made  by  a  woman  in  contemplation  of 
marriage  are  liable  to  be  set  aside  upon  the  husband's  application 
as  a  fraud  upon  his  marital  rights.  Thicker  y.  Andrews,  13  Me.  124;. 
Jordan  v.  Blacky  Meigs  (Tenn.),  142;  Logan  v.  Simmofis,  3  Ired- 
Eq.,  487;  Williams  v.  CarU,  2  Stockt.  643;  Freeman  v,  Hartman, 
45  111.  67;  CarhionY.  Earl  of  Dorset,  2  Vem.  17;  Si.  Oeorge  v» 
Wake,  1  Myl.  ft  E.  610.  A  corresponding  rule  as  to  fraud  wouxd 
doubtless  apply  to  a  husband  who  before  marriage  had  made  a  secret 
transfer  of  his  property  which  resulted  in  an  injury  to  his  wife. 
Leach  y.  DuvaU,  8  Bush.  201 ;  Oainor  v.  Oainor,  26  Iowa,  337 ; 
Schouler  on  Dom.  Bel.  271.  But  it  is  said  that  in  all  such  cases 
the  question  is  as  to  whether  the  evidence  is  sufficient  to  show  fraud. 
Straihmore  v.  Bowes,  1  Ves.  Jr.  28.  The  secrecy  of  the  conveyance 
would  not  necessarily  show  fraud.  Taylor  v.  Pugh,  1  Hare,  613. 
And  in  2  Kent  Com.  176,  the  author  says :    '^  If  the  settlement  be 
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upon  the  children  of  a  former  husband,  the  settlement  would  be 
Talid  without  notice."  Citing  King  v.  Colton,  2  P.  Wms.  674  • 
Jones  y.  Cole,  2  Bailey  Eq.  330.  In  the  case  at  bar  the  settlement 
was  made  by  the  husband  upon  the  children  of  a  former  wife.  The 
fact  that  the  settlement  was  made  upon  the  very  persons  to  whom 
the  property  would  have  descended,  if  their  father  had  died  seized 
of  the  property,  and  intestate,  and  without  a  second  marriage,  con- 
stitutes a  most  important  consideration.  We  can  conceive  that  it 
may  haye  been  made  with  the  prof  oundest  desire  to  properly  respect 
what  seemed  to  him  to  be  the  claims  of  his  children  upon  the  one 
hand,  and  his  intended  wife  upon  the  other.  What  other  property 
he  had  the  evidence  does  not  show.  That  he  had  other  property 
seems  to  be  conceded.  He  proceeded  immediately  after  marriage 
to  make  a  will,  which  we  infer  was  favorable  to  his  wife.  And  in 
the  very  conveyance  to  the  plaintiffs  he  reserved  to  himself  a  life 
estate,  which,  it  must  be  deemed,  would  inure  to  her  benefit  during 
his  life.  In  view  then  of  the  whole  case  as  as  it  is  shown  tons,  we 
are  not  prepared  to  say  that  any  fraud  was  intended,  or  that  the  law 
will  neoeflSttrily  oonstrue  what  is  shown  to  have  been  done  as  a  fraud. 
If  any  imposition  had  been  practiced  upon  her  prior  to  the  marriage 
by  representations  made  by  the  husbaoid  respecting  his  property, 
the  case  might  be  dilEexent,  bat  the  evidenoe  shows  aflBrmatively 
that  no  lepresentationB  concerning  his  property  were  made. 

[Minor  point  omitted.] 

In  our  cfdnion,  the  deoeeof  the  District  Court  must  be  reversed* 

Judgment  rmwn$d. 


HOFKIKS  T.   HaWKXTX  IkSTTSAVOB  OOXPAITT. 

(Sr  Iowa,  SOB.) 

J^^ffiMdtU  ifuirutMtU — negUff0na$  imigfdng, 

Wbov  mut  signs  a  note  wMiont  reading  it  or  calling  on  anj  one  except  the 
ytsfmtfB  agsntto  imd  H,  this  Is  not,  as  bafwesn  him  sad  the  payee,  nsgU* 


s 


UFFIOIENTLY  reported,  41  Amu  Bep.  610. 
Vol.  XLII— 6 
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Ukivbbsity  op  Db8  Moines  v.  LiriiyosTOK. 

(5T  Iowa,  807.) 
€hntr€ust  ~r  canM&raHon  —  mbtcriptian, 

A  rabwription  to  pBj  an  existing  debt,  no  new  liability  or  obligatloa  being' 

assumed  on  the  faith  of  it,  is  not  enforceable. 

ACTION  on  a  Bubscription.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

Cole  &  CoUy  for  appellant. 

Bryan  dt  Bryan,  for  appellee. 

Day^  J.  [Omitting  matter  of  practice.]  The  subscription 
paper  is  as  foUows:  '^  For  and  in  consideration  of  securing  to  the 
Baptist  denomination  of  Iowa  the  property  situate  in  Des  Moines, 
imd  known  as  the  Uniyersity  of  Des  Moines,  we,  the  undersigned, 
hereby  bind  ourselves  individually  to  pay  the  sums  set  opposite  our 
names,  when  in  the  aggregate  ten  thousand  dollars  is  so  secured; 
provided  the  said  amount  is  pledged  by  August  1, 1870.  Orinnell, 
March  20,  1869."  To  this  paper  the  deceased,  T.  0.  Livingston, 
flubscribed  1500.  Before  the  last  of  July,  1869,  the  subbcription 
amounted  to  about  112,700.  The  University  of  Des  Moines  is  lo- 
•cated  in  the  city  of  Des  Moines,  and  at  the  time  of  this  subscription 
was  under  mortgage  amounting  in  January,  1869,  to  $9,000, 
and  maturing  the  next  year.  The  trustees  of  the  institution  pur- 
•chased  the  property  from  the  Lutheran  denomination  in  the  year 
1865,  and  the  sole  purpose  of  the  subscriptions  was  to  meet  the  in- 
debtedness, and  secure  the  college  to  the  Baptist  denomination. 
After  the  testimony  had  all  been  introduced  the  defendant  moved 
the  court  to  direct  the  jury  to  return  a  verdict  for  the  defendant 
for  the  reasons  following,  to- wit:  "The  evidence  shows  without 
conflict  that  the  contract  or  subscription  upon  which  the  plaintiff 
claims  to  recover  in  this  action  was  for  the  sole  purpose  of  raising 
money  to  pay  off  an  indebtedness  theretofore  contracted  by  plaint- 
iff, and  existing  against  it  before  the  defendant's  decedent  or  any 
other  person  subscribed  thereto ;  and  that  the  gift  promised  by  de- 
fendant's decedent  was  for  that  express  purpose,  and  the  said  prom- 
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iae,  donation  and  subscription  are  without  consideration  and  cannot 
be  enforced/'  The  court  sustained  this  motion,  and  directed  the 
jorr  to  And  for  the  defendant.  To  this  action  the  plaintiff  ex- 
cepted. 

A  written  contract  imports  a  consideration.  It  is  however  com- 
petent to  show  a  failure  of  consideration  to  defeat  an  action  upon 
the  contract,  the  burden  of  proof  being  upon  the  defendant.  The 
question  inyolyed  in  this  case  is,  whether  the  proof  shows  without 
conflict  that  the  subscription  sued  upon  was  without  consideration. 
In  Cottage  Street  Methodist  Episcopal  Church  y.  KendaUy  121  Mass. 
528;  s.  c,  23  Am.  Bep.  286,  which  is  comparatively  a  recent  case, 
and  which  contains  the  latest  utterance  of  the  Supreme  Court  of 
MassachuBetts  upon  the  question  of  subscriptions,  the  following 
language  is  employed:  ^^The  performance  of  guaranteed  promises 
depends  wholly  upon  the  good  will  which  prompted  them,  and  will 
not  be  enforced  by  the  law.  The  general  nile  is  that  in  order  to 
support  an  action  the  promise  must  have  been  made  upon  a  legal 
consideration  moving  from  the  promisee  to  the  promisor.  Exchange 
Bank  v.  SieSf  107  Mass.  37;  s.  c,  9  Am.  Bep.  1.  To  constitute 
such  consideration,  there  must  be  either  a  benefit  to  the  maker  of 
the  promise  or  a  loss,  trouble  or  inconvenience  to,  or  a  charge  or 
obligation  resting  upon  the  party  to  whom  the  promise  is  made." 
In  this  case  most  of  the  Massachusetts  cases  cited  by  appellant's 
counsel  are  referred  to,  and  it  is  declared  that  '^  in  every  case  in 
which  this  court  has  sustained  an  action  upon  a  promise  of  this  de- 
Bcription,  the  promisee's  acceptance  of  the  defendant's  promise  was 
shown  either  by  express  vote  or  contract  assuming  a  liabUity  or  ob- 
ligation, legal  or  equitable,  or  else  by  some  unequivocal  act,  such 
as  advancing  or  expending  money,  or  erecting  a  building  in  accord- 
ance with  the  terms  of  the  contract,  and  upon  the  faith  of  the  de- 
fendant's promise."  In  this  case  the  plaintiff  did  not  enter  into 
any  undertaking  on  account  of  the  subscription  in  suit.  The  col- 
lie building  had  been  purchased,  and  the  debt  in  question  had 
been  contracted  before  that  time.  The  plaintiff  did  not  even  obli- 
gate itself  to  raise  the  sum  of  $10,000.  The  case  is  in  principle 
very  like  Stewart  v.  Trustees  of  Hamilton  College^  2  Denio,  403; 
s.  c,  1  N.  Y.  581,  in  which  it  was  held  there  could  be  no  re- 
coveiy.  See  Limerick  Academy  v.  Davis,  11  Mass.  113.  In 
most  of  the  authorities  cited  by  appellant  it  will  be  found  that  the 
promisee  entered  into  some  undertaking,  assumed  some  liability,  or 
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made  Bome  promise  upon  the  faith  of  the  Bubscription  sought  to  be 
enforced.  Nothing  of  the  kind  was  done  in  this  case.  In  our 
opinion  the  court  did  not  err  in  directing  a  verdict  for  the  defend- 
ant,  upon  the  proof  admitted. 

J.  F.  Childs,  upon  being  recalled  as  a  witness  for  the  plaintiff, 
testified  as  follows:  "  I  reported  that  first  subscription^  and  the  wslj 
it  stood,  about  $13,000,  to  a  large  meeting  of  the  board  of  trustees, 
and  by  direction  of  the  trustees  I  went  to  work  and  obtained  $3,000 
in  money,  and  put  a  cupola  on  the  college  building  and  made  some 
other  improvements. "  Upon  motion  of  the  defendant  this  evidence 
was  excluded  from  the  jury.  This  action  of  the  court  is  assigned 
as  error.  Although  the  witness  does  not  in  terms  testify  that  he 
was  directed  to  raise  the  $3,000  and  put  a  cupola  upon  the  building 
and  make  the  other  improvements,  because  a  subscription  had  been 
obtained  to  relieve  the  institution  of  its  debt;  still  we  think  that  if 
a  jury  should  find  the  fact  to  be  so  from  what  the  witness  does  state, 
we  would  not  feel  ourselves  called  upon  to  set  aside  such  verdict  ss 
wanting  support  from  the  testimony.  If  the  plaintiff,  in  conse- 
quence of  and  relying  upon  the  subscription  in  question,  incurred 
the  expense  and  trouble  of  raising  an  additional  $3,000,  and  of  ex- 
pending it  in  improvements  upon  the  coUege  building,  this  would 
under  the  authorities  constitute  a  consideration  sufficient  to  sup- 
port the  subscription.  See  Uumpsan  v.  Patge,  1  Mete.  565;  Unt* 
versity  of  VermotU  v.  BueUy  2  Yt.  48;  Laditf  Cottegiaie  InsMuU 
V.  J^'enchy  16  Oray,  196;  Trustees  Amherst  College  v.  Ootoles,  e 
Pick.  427  (17  Am.  Dec  387);  Trustees  Williams  Ootteger.  Danforth, 
12  Pick.  541;  Waikins  v.  Barnes,  9  Cush.  537;  Mirick  v.  FrencK 
2  Oray,  420;  McAuhyy.  BilKnger,  20  Johns.  89;  Samesr.  Ferine^ 
18  N.  Y.  18;  Pitt  v.  GentU,  49  Mo.  74;  Caul  v.  Gibson,  8  Penn. 
St.  416;  Methodist  Church  v.  Garvey,  53  IlL  401;  Robertson  t. 
March,  3  Scamm.  198;  Simpson  Centenary  Cottege  v.  Bryan,  5C 
Iowa,  293.* 

[Minor  consideration  omitted.] 

.  In  our  opinion  the  court  erred  in  excluding  this  evidence  front 

the  jury,  and  for  this  reason  the  judgment  is  reversed. 

Judgment  remrsed, 
Bbok,  J.,  took  no  part 


DECEMBER  TERM,  1881.  45 


Wetmore  ▼.  MeMillan. 


Wbtxobb  y.  McMillax. 

(SI  Iowa,  844.) 
Btmbmpieif  ^uriMeHan  of  State  oowrU, 

in  buikraptcj  may  sue  in  a  State  court  when  hit  il^t  does  not 
depend  on  tlie  bankrupt  aet. 

ACTION  of  repleyin,  petition  of  intervention  by  assignee  in  bank- 
mptcy.     The  opinion  states  the  point. 

Charles  8.  Fogg  and  Wright  &  Wright,  for  appellant. 

Bnmn  d  Dudley  and  8,  D.  Nichols,  for  appellee. 

Day,  J.  [Matter  of  practice  omitted.]  There  has  been  much 
discussion  and  considerable  conflict*  as  to  the  right  of  an  assignee  in 
bankmptcy  to  maintain  an  action  in  the  State  courts  to  recover  the 
assets  of  the  bankrupt.  In  the  case  of  Clafiin  v.  Houseman,  93  U. 
S.  130,  it  was  authoritatively  settled  by  the  Supreme  Court  of  the 
United  States  that  under  the  Bankrupt  Act  of  March  2,  1867,  un 
assignee  might  maintain  such  suit  in  the  State  courts.  This  de- 
cision was  made  upon  a  controversy  arising  prior  to  the  enactment 
of  section  711,  Revised  Statutes  of  the  United  States^  which  pro- 
vides that  the  jurisdiction  vested  in  the  courts  of  the  United  States 
shall  be  exclusive  of  the  courts  of  the  several  States  of  all  matters 
and  proceedings  in  bankruptcy.  In  Clafiin  v.  Houseman,  supra, 
referring  to  this  section,  the  court  say:  ^^  Whether  this  regulation 
wiU  or  will  not  affect  the  cognizance  of  plenary  actions  and  suits  it 
is  not  necessary  now  to  determme.'^  In  Hecht  v.  Springstead,  51 
Iowa,  602,  it  was  held  that  the  State  courts  have  no  jurisdiction  in 
an  action  to  vacate  a  judgment  valid  under  the  laws  of  the  State, 
bat  invalid  by  reason  of  being  in  fraud  of  the  Federal  bankrupt 
law.  In  Brewster  v.  Dryden,  53  lowa^  657,  it  was  held  that  a  St^te 
oooit  has  no  jurisdiction  to  cancel  a  conveyance  valid  under  the 
laws  of  the  State^  upon  the  ground  that  it  was  made  in  contraven- 
tion of  the  bankrupt  law.  Neither  of  these  oases  touches  the  ques- 
tion presented  in  the  first  count  of  the  intervener's  petition.  In 
that  count  of  the  petition  it  is  sought  to  set  aside  a  conveyance  of 
the  property  of  the  bankrupt  because  made  in  fmud  of  the  rights 
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of  creditors  under  the  common  law  and  the  laws  of  the  State.  The 
inyalidity  of  the  conveyance  does  not  depend  upon  any  proyision  of 
the  bankrupt  law. 

An  amendment  of  section  4974  of  Bevised  Statutes  of  the  United 
States,  adopted  June  22,  1874,  is  as  follows:  ^*  Provided  that  the 
court  having  charge  of  the  estate  of  any  bankrupt  may  direct  that 
any  of  the  legal  assets  or  debts  of  the  bankrupt,  as  contradistin- 
guished from  equitable  demands,  shall  when  such  debt  does  not  ex- 
ceed five  hundred  dollars,  be  collected  in  the  courts  of  the  State 
where  such  bankrupt  resides  having  jurisdiction  of  claims  of  such 
nature  and  amount."  The  appellant  relies  upon  this  provision  of 
the  statute  as  negativing  any  jurisdiction  of  the  State  courts,  ex- 
cept in  cases  where  the  amount  does  not  exceed  1500,  and  the  court 
having  jurisdiction  of  the  estate  has  directed  the  action  to  be 
brought  in  the  State  court.  Referring  to  this  provision,  the  Su- 
preme Court  of  Massachusetts,. in  Goodrich  v.  WiUonyll^  Mass. 
429,  say  that  its  effect  *Ms  not  to  confer  or  take  away  jurisdiction 
of  the  State  courts,  but  simply  to  allow  the  Federal  courts  of  origi- 
nal jurisdiction  to  decline  to  entertain  actions  at  common  law  to- 
which  the  assignee  is  a  party,  in  which  the  debt  demanded  is  lesa 
than  the  amount  which  determines  the  jurisdiction  of  those  courts 
in  other  cases.''  We  think  this  is  the  correct  construction  of  this 
statute.  In  Kidder  v.  Horrohin,  72  N.  Y.  159,  the  Court  of  Ap- 
peals of  New  York  hold  that  notwithstanding  the  provisions  of 
section  711,  and  the  amendment  to  section  4974  of  the  Bevised 
Statutes  above  referred  to,  a  State  court  has  jurisdiction  of  an  ac- 
tion by  an  assignee  in  bankruptcy  to  recover  a  debt  due  the  bank- 
rupt. In  the  course  of  a  well  prepared  opinion  the  court  say: 
'^  When  a  common-law  action  is  an  appropriate  remedy  to  enforce 
a  right  asserted  by  an  assignee  in  bankruptcy,  whether  the  right  i& 
given  by  the  bankrupt  act  or  existed  infavorof  the^bankrupt  before 
the  bankruptcy,  an  action  to  enforce  or  vindicate  the  right  is  not  a 
matter  or  proceeding  in  bankruptcy  within  section  711.  The  ex- 
ercise of  the  original  and  ordinary  jurisdiction  of  the  State  courts 
in  such  cases  is  in  no  proper  sense  an  exercise  of  jurisdiction  in 
bankraptcy.  The  fact  that  the  plaintiff  makes  his  title  under  the 
bankrupt  act  by  assignment  from  the  debtor,  or  by  force  or  opera- 
tion of  the  act  itself,  does  not  make  the  suit  a  matter  or  proceeding 
in  bankruptcy,  any  more  than  would  a  suit  brought  by  an  assignee 
appointed  under  the  State  insolvent  law  to  recover  a  debt  owing  to 
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the  insolTentbe  a  proceeding  or  matter  in  insolTency.'^  A  portion 
of  this  language  may  seem  to  conflict  with  the  decisions  of  this 
ooort  in  Hechi  ▼.  SprinffsUady  and  in  Brewster  y.  Dryden,  supra, 
bnt  the  point  actually  decided  is  not  in  conflict  with  those  ca8e& 
There  is  a  manifest  distinction  between  an  action  brought  in  a 
State  court  by  an  assignee  in  bankruptcy  to  enforce  a  right  which 
depends  for  its  existence  entirely  upon  the  proyisions  of  the  bank- 
rapt  law,  and  to  enforce  a  right  or  recover  a  claim  existing  under 
the  common  law  or  under  the  laws  of  the  State.  We  think  that  an 
assignee  in  bankruptcy  may  maintain  an  action  in  the  State  courts 
to  recoTer  the  property  of  the  estate  in  a  case  where  the  right  to 
the  property  does  not  depend  upon  the  provisions  of  the  bankrupt 
law. 
[Other  matter  omitted.] 

Judgment  affirmed. 


EuKE  Y.  Elikb. 

(57  lowft,  S88.) 

Mmniage^^dkeree'^decree  of  another  SUUe^'euitodifefehOdren, 

A  decTM  of  diyoree,  rendered  in  Wisconsin  on  serYioe  hj  publication,  is  in* 
effodnal  to  award  the  cnstodj  of  minor  childien  resident  in  Iowa. 

HABEAS  OOBPXJS.     The  opinion  states  the  case.     The  order 
prayed  for  was  denied  below. 

^ank  O.  Clark,  for  appellants. 

BoTHBOOKy  J.  The  father  and  mother  of  said  minor  children 
were  married  in  the  State  of  Wisconsin^  in  the  year  1870.  They 
lived  together  as  husband  and  wife  until  June,  1874,  when  they 
separated,  and  the  mother,  Anna  EUne,  now  Anna  XJmphrey,  came 
mto  this  State  and  brought  with  her  the  two  children,  the  issue  of 
said  marriage,  and  they  have  resided  in  this  State  continuously  since 
that  time,  said  children  being  now  eight  and  ten  years  of  age.  In 
November,  1876,  Joseph  Kline,  the  father,  procured  a  decree  of 
divorce  in  the  State  of  Wisconsin,  upon  the  ground  of  desertion. 
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There  wm  no  personal  service  of  notice  of  the  action  upon  Anna 
Kline.  The  service  was  by  publication^  according  to  the  laws  of 
that  State.  It  does  not  appear  that  she  had  any  knowledge  what- 
ever of  said  divorce  proceedings  until  after  the  decree.  The  decree, 
in  addition  to  divorcing  the  parties^  awarded  the  care,  custody  and 
control  of  the  children  to  the  father. 

This  proceeding  was  commenced  in  February,  1881,  and  it  appears 
from  the  evidence  that  the  father  has  not  married  since  the  divorce. 
The  mother  removed  to  the  city  of  Cedar  Bapids  with  her  children 
in  the  year  1876,  and  shortly  after  her  removal  she  married  the 
defendant,  TJmphrey.  The  children  are  well  provided  for.  A 
teacher  in  one  of  the  public  schools  testified  that  for  two  or  three 
years  past  they  have  attended  the  school  taught  by  her,  and  that 
^'they  are  comfortably  dressed,  and  from  their  appeacance,  well 
treated.  Their  attendance  has  been  very  regular,  and  they  are  in- 
telligent and  well-behaved,  and  seem  healthy.''  We  think  the  dis- 
position of  tne  case  made  by  the  learned  District  judge  was  fully 
warranted  under  the  evidence.  At  least,  as  this  proceeding  is  re- 
garded ss  an  action  at  law,  we  can  only  interfere  where  the  finding 
is  manifestly  unsupported  by  evidence.  Shaw  v.  Nachtwey,  43  Iowa, 
653  ;  Drumb  v.  Keene,  47  id.  435  ;  Jennings  v.  Jennings,  66  id.  288. 

But  it  is  urged  that  the  father  is  entitled  to  the  custody  of  the 
children  by  virtue  of  the  Wisconsin  decree.  The  general  rule,  as 
claimed  by  counsel  for  appellant,  that  the  domicile  for  the  wife  and 
children  is  the  domicile  of  the  husband  and  father,  is  no  doubt 
correct.  From  this  it  is  argued  that  the  Circuit  Court  in  Wisconsin 
had  complete  jurisdiction  of  all  the  parties,  and  that  the  decree 
awarding  the  custody  of  the  children  to  the  father  is  entitled  to 
full  faith  and  crpdit  in  this  State.  But  the  rule  contended  for  is 
subject  to  tne  exception  that  in  proceedings  for  divorce  in  most,  if 
not  all,  the  States,  the  law  recognizes  the  husband  and  wife  as 
having  separate  domiciles,  and  a  valid  divorce  may  be  decreed  in 
the  State  where  only  one  of  the  parties  resides.  A  suit  for  divorce 
in  its  nature  makes  the  husband  and  wife  opposite  and  contending 
parties,  and  the  legal  fiction  of  a  unity  of  person  and  of  domicile 
by  reason  of  the  marriage  is  destroyed  by  the  law  which  authorizes 
the  action.  Such  was  the  fact  in  this  case.  The  husband  pro- 
cured his  decree  on  sei'vice  by  publication,  after  the  wife,  with 
the  two  children,  had  been  residents  of  this  State  for  more  than 
two  years. 
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Under  the  oironmstances,  we  think  the  better  rale  is  that  the 
€oart  in  Wisconsin  had  jurisdiction  to  declare  the .  stcUus  of  the 
parties  before  it  and  grant  the  diyorce,  but  that  the  decree  in  excess 
of  this  was  yoid  for  want  of  jurisdiction.  Suppose  that  a  husband 
should  desert  his  wife  and  remoye  to  another  State,  taking  his 
property  with  him,  and  she  should  make  her  application  for  a 
diyorce  and  alimony,  and  make  seryice  by  publication  and  take  her 
decree  without  any  appearance  by  the  defendant,  —  no  one  would 
claim  that  a  money  judgment  for  alimony  could  be  enforced  in  such 
case  in  a  foreign  jurisdiction.  And  yet,  in  a  certain  sense,  the  court 
has  jurisdiction  of  the  defendant,  but  it  is  only  for  the  purpose  of 
changing  the  stahis  of  the  complaining  party  and  terminating  the 
marriage. 

We  think  it  logically  follows,  that  where  the  minor  children  are 
non-residents  of  the  State  where  the  diyorce  proceedings  are  had, 
the  court  acquires  no  jurisdiction  as  to  their  custody,  simply 
because  the  deicree  can  haye  no  extra-territorial  force  or  effect.  In 
Cooley's  Const.  lim.,  p.  404,  it  is  said  :  '^The  publication  which 
is  permitted  by  the  statute  is  sufficient  to  justify  a  decree  in 
these  cases  changing  the  status  of  the  complaining  party,  and 
thereby  terminating  the  marriage,  and  it  might  be  sufficient 
also  to  empower  the  court  to  pass  upon  the  question  of  the  custody 
of  the  children  of  the  marriage,  if  they  were  within  the  jurisdiction ; 
If  they  acquire  a  domicile  in  another  State  or  country,  the  judicial 
tribunals  of  that  State  or  country  would  haye  authority  to  deter- 
mine the  question  of  their  guardianship  there.'' 

In  Waodtoorth  y.  Sprhigy  4  Allen,  321,  it  is  said  :  *'  Eyery 
BOTcreignty  exercises  the  right  of  determining  the  stattM  or  condi- 
tion of  persons  found  within  its  jurisdiction.  The  laws  of  a  foreign 
State  cannot  be  permitted  to  interyene  to  affect  the  personal  rights 
or  priyileges  eyen  of  their  own  citizens,  while  they  are  residing  on 
the  territory  and  within  the  jurisdiction  of  an  independent  goyem- 
ment.  ♦  ♦  ♦  The  question  whether  a  person  within  the  juris- 
diction of  a  State  can  be  remoyed  therefrom  depends,  not  on  the 
laws  of  the  place  whence  he  came,  or  in  which  he  may  haye  had 
his  domicile,  but  on  his  rights  or  obligations  as  they  are  fixed 
and  determined  by  the  law  of  the  State  or  country  in  which  he  is 
found." 

In  our  opinion  the  decree,  so  far  as  it  attempted  to  fix  the  custody 
of  the  children,  was  without  jurisdiction  in  the  first  instance.  Want 
VoL-XUI  — 7 
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of  jurisdiction  is  a  matter  which  may  always  be  interposed  against 
an  adjudication  when  sought  to  be  enforced,  or  when  any  benefit  i» 
claimed  for  it.  The  want  of  jurisdiction  either  of  the  subject- 
matter  or  of  the  person  of  either  party  renders  a  judgment  a  mere 
nullity.  The  authorities  which  we  have  cited  go  even  farther  than 
this,  and  in  effect  hold  that  if  there  was  jurisdiction  to  award  the 
custody  and  control  of  the  children  of  the  marriage  to  one  of  the 
parties,  by  reason  of  the  children  being  at  the  time  within  the 
jurisdiction  of  the  court,  yet  such  a  decree  is  without  force  in  a 
foreign  jurisdiction  into  which  the  children  may  be  afterward 
moyed. 

Judgment  affirmed. 


Hbyxbs  y.  Ohioaoo,  Book  Island  aio)  PAoiino  RAniEOAD 

Company. 

(fn  Iowa,  66S.) 

Munidpal  earporaUan'^ardinanee^as  to  ipeed  ofraHwaif  iraibti, 

A  dty  ordinance,  limiting  the  speed  of  railway  trains  to  fonr  miles  an  hoar,  li 
Toid  as  to  a  portion  of  a  railway,  which  although  within  the  city  limits,  rane 
for  several  milee  through  fenced  agricaltural  lands  not  thickly  inhabited.* 

ACTION  of  damage  for  killing  a  cow.    The  opinion  states  the 
facts.    The  defendant  had  judgment  below. 

Scyap  dk  Lyman  and  Ammt  dt  Sims,  for  appellant 

Wright  dk  Baldwin,  for  appellee. 

Day,  J.  Upon  the  trial  it  was  agreed  that  the  animal  in  eon- 
troyersy  was  killed  by  a  train  of  the  defendant,  running  upon  the 
track  of  its  railroad,  at  a  point  within  the  limits  of  the  city  of 
Council  Bluffs;  that  the  value  of  the  animal  killed  was  one  hundred 
and  five  dollars;  that  the  train  was  running  at  a  greater  rate  of  speed 
than  four  miles  per  hour;  and  that  an  ordinance  of  the  city  of  Coun- 
cil Bluffs,  in  force  at  the  time  the  animal  was  killed,  prohibited  the 

*8eo  Lon0  v.  Tazing Dittriei  (7  Lsa,  13D,  40  Am.  Bsp.  65. 
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ronning  of  trains  at  a  greater  rate  of  speed  than  four  miles  an  hour. 
It  was  admitted  by  the  plaintiff  that  the  only  negligence  thet  the 
defendant  had  been  guilty  of  was,  as  they  claim,  the  violation  of  the 
ordinance  of  Council  Bluffs  prohibiting  trains  Irom  running  at  a 
greater  rate  of  speed  than  four  miles  an  hour.  A  plat  of  the  city 
of  Coancil  Bluffs  is  attached  to  the  abstract,  vhich  in  connection 
with  the  agreed  statement  of  the  parties,  shows  that  the  defendants' 
hne  of  railway  enters  the  limits  of  said  city  one  and  one-quarter 
miles  from  the  laid  out  portions  of  the  city,  and  remains 
that  distance  for  two  and  one-quarter  miles  running  just  in- 
side the  city  limits;  that  the  railway  is  fenced  on  both  sides,  except 
at  public  crossings,  from  the  point  where  it  enters  the  city  limits 
up  to  Cassady's  addition,  which  is  the  first  platted  addition;  that 
the  character  of  the  land  where  the  Chicago,  Rock  Island  &  Pacific 
Railroad  runs  through  the  city  of  Council  Bluffs  up  to  Cassady's 
addition,  is  farm  or  agricultural  lands;  that  there  are  no  laid  out 
streets  of  the  city  of  Council  Bluffs  crossing  said  track,  on  said 
agricultural  ground,  the  only  crossings  over  the  track  being  the 
public  highways  laid  out  by  the  county,  and  that  the  animal  was 
killed  upon  one  of  these  crossings  one  and  one-half  miles  from  the 
laid  out  portion  of  the  city.  It  further  appears  that  the  railroad 
runs  three  miles  within  the  limits  of  the  city,  through  farm  lands 
fenced  on  both  sides,  before  it  reaches  the  first  laid  out  addition  of 
the  city,  and  that  the  distance  from  the  point  where  it  first  enters 
the  dtj  limits  to  the  Union  Pacific  Railroad  depot  is  more  than  five 
miles. 

The  ordinance  of  the  city  in  question  is  as  follows:  '^  Whoever  as 
engineer,  conductor  or  other  employee  of  any  railroad  company, 
shall  run  any  locomotive  with  or  without  cars  attached,  or  any  hand- 
car at  a  speed  to  exceed  four  miles  an  hour  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conyiction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  fire  nor  more  than  fifty  dol- 
lars for  each  offense.^' 

The  city  of  Council  Bluffs  is  incorporated  under  a  special  charter. 
The  plaintiff  claims  for  the  city  authority  to  pass  the  ordinance  in 
question,  under  section  26  of  its  charter  which  prorides:  ^^  The  city 
coancil  is  invested  with  authority  to  make  ordinances  to  secure  the 
inhabitants  against  violation  of  the  law  *  *  *  and  in  general 
to  provide  for  the  safety  and  prosperity  and  good  order  of  the  city 
^  *  *  and  the  comfort  and  convenience  of  the  inhabitants,  and 
to  impose  penalties  for  the  violation  of  its  ordinances.^'    *    «    * 
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It  is  conceded  by  the  defendant  that  under  this  section  the  citj 
of  Council  Blufb  has  the  right  to  pass  an  ordinance  regulating  the 
speed  of  railway  trains.  It  is  claimed  however  that  the  regulation 
is  a  police  regulation,  and  to  be  valid  must  be  reasonable  and  proper 
and  not  simply  convenient;  that  the  ordinance  in  question  is  unrea- 
sonable, oppressive  and  vexatious,  and  therefore  void. 

In  1  Dill,  on  Mun.  Corp.,  §  319,  it  is  said:  '^In  this  country 
the  courts  have  often  affirmed  the  general  incidental  power  of 
municipal  corporations  to  make  ordinances,  but  have  always  de- 
clared that  ordinances  passed  in  virtue  of  the  implied  power  most 
be  reasonable,  consonant  with  the  general  powers  and  purposes  of 
the  corporation,  and  not  inconsistent  with  the  laws  or  policy  of  the 
State.''  That  courts  may  declare  void  an  ordinance  passed  by  a 
city  in  virtue  of  its  implied  powers,  is  fully  sustained  by  the  follow- 
ing authorities:  Hayes  v.  City  of  Appleton,  24  Wis.  542;  Austin  t. 
Murray,  16  Pick.  121;  Dunham  v.  Trustees  of  Rochester,  5  Cow. 
462;  T.  W,  i&  W.  Railway  Co.  y.  JaeksonviUe,  67  111.  37;  s,  c,  16 
Am.  Rep.  611;  Ex  parte  Frank,  62  Cal.  606;  s.  c,  28  Am.  Eep. 
642;  Kip  v.  Patterson,  2  Dutch.  198;  Commissioners  v.  Oas  Co., 
12  Penn.  St.  318;  Waters  v.  Luch,  3  Ark.  110;  Mayor  v.  Winfield, 
8  Humph.  707;  Clason  v.  Milwaukee,  30  Wis.  31C;  Clinton  v. 
Phillips,  68  HI.  102;  s.  c,  11  Am.  Bep,  62;  Tugman  v.  Chicago^ 
78  111.  405.  Whether  a  by-law  or  ordinance  be  reasonable  is  a  ques- 
tion for  the  court.  Commonwealth  v.  Worcester,  3  Pick.  461;  State 
y.  Overton,  4  Zab.  (N.  J.)  435.  Under  the  ordinance  in  question 
in  this  case,  it  would  take  three-quarters  of  an  hour  after  entering 
the  corporate  limits  of  Council  Bluffs,  to  pass  over  three  miles  of 
railroad,  through  agricultural  lands,  fenced  on  both  sides  and  reach 
the  inhabited  portion  of  the  city,  and  it  would  take  over  one  hour 
and  a  quarter  to  reach  the  terminus  of  the  railroad  at  the  Union 
Pacific  depot.  One  of  the  objects  of  railroads  is  to  secure  quick 
transportation  for  freight  and  passengers.  The  ordinance  in  ques- 
tion not  only  places  an  unreasonable  restriction  upon  the  railways 
themselves,  but  it  unreasonably  impedes  the  whole  travelling  pub- 
lic. No  necessity  has  been  shown  and  none  certainly  exists,  for 
limiting  railways  to  a  speed  of  four  miles  an  hour  for  three  miles  be- 
fore they  enter  the  inhabited  portion  of  a  city  and  whilst  passing 
through  agricultural  lands  fenced  upon  both  sides.  If  all  the  cities 
situated  along  the  line  of  the  defendant's  road  between  Council 
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Blnfis  and  Chicago  should  enact  and  enforce  a  like  ordinance^  it  is 
apparent  that  the  time  between  the  two  cities  would  be  greatly  in- 
creased. The  ordinance  operates  as  a  restraint  upon  commerce, 
and  in  our  opinion  ought  not  to  be  sustained.  The  court  did  not 
err  in  refusing  to  hold  the  defendant  liable  for  a  violation  of  it. 


Obwboo  Starch  Factory  v.  LEN^DRxnf. 

(97  Iowa,  678.) 

Fraud  —  saie  —  inientUm  not  to  poff, 

WhMe  one  knowing  hiniBelf  iDsolvent  buys  goods,  seeietlj  intending  nol  Is 
pay  for  them,  the  vendor,  ignorant  thereof,  may  resdnd  the  eale.* 

REPLEVIN.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

A.  B.  dt  (7.  C.  Oummins,  for  appellant. 
yburse  £  Kauffman,  for  appellee. 

BbcK;  J.  I.  The  petition  alleges  that  plaintiff  shipped  to 
Thompson  &  Beeves^  pursuant  to  their  orders,  certain  goods.  The 
other  material  ayerments  we  present  in  the  language  of  the  pleader 
as  follows: 

*'  That  at  the  time  said  goods  were  so  ordered,  shipped  and  re- 
oeiyed,  said  Thompson  &  Reeyes,  as  a  firm  and  as  indiyiduals,  were 
and  had  for  a  long  time  been  insolyent  to  their  own  knowledge; 
that  they  ordered  and  receiyed  the  same,  well  knowing  such  insolv- 
ency and  their  inability  to  pay  therefor;  that  they  ordered  and  re« 
ceiyed  the  same  with  the  intent  not  to  pay  therefor  and  to  cheat 
and  defraud  the  plaintiff  of  the  purchase-price  thereof. 

**  Plaintiff  further  states  that  said  Thompson  &  Reeyes  concealed 
from  it  their  insolyency  and  their  inability  to  pay  for  said  goods 
and  their  intention  not  to  pay  for  the  same,  and  their  intention 

*  See  Bmrm  ▼.  SUvem  (78  He.  8B6),  ^  Aoi.  Rep.  386 ;  Belding  ▼.  lYankland  (8  Lea,  $0* 

41  Am.  Rep.  080. 
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to  cheat  and  defraud  the  plaintiff  of  the  pnrchase-price  thereof; 
and  the  plaintiff  farther  states  that  relying  on  the  solvency  and 
good  faith  of  said  Thompson  &  Beeves,  and  not  knowing  of  their 
fraudulent  intention  or  of  their  insolvency,  it  sold  said  goods  and 
shipped  the  same  as  hereinbefore  stated. 

^'  Plaintiff  further  states  that  after  the  writs  of  attachment^ 
hereinafter  mentioned,  were  levied  upon  the  goods  in  controversy, 
but  before  the  bringing  of  this  suit,  it  elected  to  rescind  said  con- 
tract of  sale,  and  without  notice  thereof  brings  this  suit. 

^^  That  it  so  elected  to  rescind  the  same  as  soon  as  it  was  informed 
of  such  fraudulent  conduct  and  intention  on  the  part  of  said  Thomp- 
son &  Reeves. 

"  Plaintiff  further  states  that  by  reason  of  such  fraudulent  con- 
duct and  intent  and  said  election  to  rescind,  the  plaintiff  is  the  ab- 
solute and  unqualified  owner  of  said  goods  and  merchandise. 

^'  That  the  defendant  wrongfully  detains  possession  of  said  prop- 
erty from  the  plaintiffs  at  Des  Moines,  Polk  county,  Iowa,  and  that 
the  same  is  of  the  value  of  one  hundred  and  nineteen  dollars;  that 
said  property  was  taken  neither  on  the  order  or  judgment  of  a  court 
against  the  plaintiff,  nor  under  an  execution  or  attachment  against 
it  or  against  the  property. 

'*  That  the  defendant,  the  sheriff  of  Polk  county,  took  and  de- 
tains the  same  on  certain  writs  of  attachment  against  the  property 
of  Tlit)mpson  &  Reeves;  that  said  sheriff,  having  no  knowledge  of 
such  fraud,  levied  on  said  goods  and  chattels  under  said  writs  of 
attachment  as  the  property  of  said  Thompson  &  Reeves;  that  he 
holds  the  same  under  a  claim  of  absolute  ownership  in  said  Thomp- 
son &  Reeves;  and  under  a  claim  that  the  rights  of  the  plaintiff,  in 
said  suits  wherein  the  attachments  were  issued,  who  had  no  knowl- 
edge of  said  fraud,  are  paramount  and  superior  to  those  of  the 
plaintiff  in  said  goods  and  chattels." 

The  demurrer  to  the  petition  is  in  the  following  language: 

*'  1.  Said  petition  fails  to  show  that  any  demand  has  ever  been 
made  upon  defendant  or  Thompson  &  Reeves,  for  said  goods. 

''  2.  Said  petition  shows  that  said  plaintiff  gave  no  notice  of  ita 
election  to  rescind  said  contract  of  sale,  either  to  defendant  or 
Thompson  &  Reeves,  or  any  other  party  before  the  bringing  of  this 
suit. 

^^  3.  The  petition  shows  that  plaintiff  elected  to  rescind  said  con- 
tract of  sale  after  defendant  levied  on  said  goods,  and  also  shows 
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Ibai  defendant  and  the  attaching  creditors  had  no  knowledge  of 
fiaid  alleged  fraud,  and  said  contract  of  sale  cannot  be  rescinded 
after  defendant's  levy  thereon,  to  the  prejudice  of  attaching  credi- 
tors. 

"  4.  Said  petition  fails  to  show  or  charge  Thompson  &  Beeves 
with  any  false  representations  or  fraudulent  concealment  of  the 
ittcts  or  motiyes  or  intent  charged  in  the  petition,  and  fails  to  show 
that  plaintiff  had  any  right  to  rescind." 

[Omitting  other  questions.] 

Does  the  petition  show  such  fraud  as  to  authorize  plaintiff  to 
rescind  the  sale  ?  The  petition,  it  will  be  observed,  alleges  that 
Thompson  &  Reeves  were  iusolvent,and  unable  to  pay  for  the  goods, 
of  which  they  had  full  knowledge;  that  they  ordered  the  goods 
with  the  intention  not  to  pay  for  them,  and  to  defraud  plaintiff  out 
of  the  price  thereof;  that  they  concealed  from  plaintiff  their  in- 
solvency and  fraudulent  intention,  and  that  plaintiff  made  the  sale 
relying  upon  the  good  faith  and  solvency  of  the  vendees,  and  in  ig- 
norance of  their  insolvency  and  fraudulent  intentions.  These 
allegations  disclose  the  fraudulent  animus  of  the  vendees;  that  they 
concealed  their  intentions  and  their  insolvency,  and  that  the  vendor 
was  induced  to  sell  the  goods  by  reason  of  his  belief  of  the  solvency 
and  good  faith  of  the  vendees.  The  solvency  of  the  vendees  was  a 
material  inducement  to  the  sale.  But  the  vendees  were  insolvent, 
and  it  is  averred  they  concealed  their  insolvency.  If  it  beheld  that 
this  allegation  implies  not  only  their  silence  or  omission  to  disclose 
their  insolvency,  but  also  acts  or  devices  by  which  they  hid  their 
true  condition  from  the  observation  of  plaintiff,  the  petition  there- 
fore must  be  regarded  as  showing  not  only  fraudulent  intentions, 
bat  acts,  concealments  done  in  pursuance  thereof.  Ifumerous  cases 
hold  that  fraudulent  concealment  of  facts  pertaining  to  the  induce- 
ments to  the  sale  authorizes  its  rescission.  See  Donaldson  v.  Farwell, 
93  U.  S.  631.  Other  cases  to  the  same  effect  need  not  be  here 
cited,  as  we  do  not  understand  that  counsel  for  defendant  dispute 
this  doctrine.  Their  position  on  this  point  of  the  demurrer  is  that 
the  petition  does  not  aver  any  fraudulent  act  done  by  the  vendee 
inducing  the  sale  —  that  it  charges  fraudulent  intentions  without 
overt  acts  and  nothing  more. 

But  the  petition  distinctly  avers  an  intention  on  the  part  of 
Thompson  ft  Beeves  not  to  pay  for  the  goods  purchased  of  plaintiff 
aod  the  concealment  from  plaintiff  of  such  fraudulent  intention. 
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We  are  required  to  determine  whether  the  facts  thus  alleged  author^ 
ized  plaintiff  to  rescind  the  sale. 

While  fraud  rests  in  mere  intention  the  law  will  giye  no  relief 
against  it^  for  indeed  an  unexecuted  purpose  to  defraud  another 
can  work  no  injury.  But  when  the  purpose  is  carried  out  by  acts 
and  injury  results^  the  wrong-doer  will  be  pursued  by  the  most 
effectiye  remedies.  Now  an  intention  of  the  yendee  not  to  pay  for 
goods  purchased  is  in  morals  a  grosi^  fraud,  and  when  the  goods  are 
purchased  with  such  an  intention,  the  fraudulent  purpose  is  accom* 
panied  by  the  act  of  purchase.  The  fraud  no  longer  rests  in  unex- 
ecuted intention,  it  is  actually  perpetrated  by  the  purchase. 

The  use  of  the  words  '* purpose*'  and  *' intention*'  in  this  con- 
nection must  not  mislead  to  the  conclusion  that  the  fraud  against 
which  relief  is  sought  has  not  been  perpetrated.  The  purchase  of 
the  goods  is  the  fraudulent  act,  and  it  is  fraudulent  because  of  the  ac* 
companying  intention.  It  cannot  be  said  that  the  law  will  not 
grant  relief  because  the  fraudulent  character  of  the  act  is  determined 
by  the  intention  of  the  wrong-doer.  Many  acts  are  by  the  law 
deemed  fraudulent  only  on  the  ground  of  the  dishonest  intentions 
accompanying  them.  Indeed  the  purpose  of  the  wrong-doer  usually 
determines  the  character  of  the  act.  If  it  be  dishonest  the  act  is 
fraudulent;  if  it  be  honest  the  act  is  a  mistake.  The  intention 
therefore  must  usually  be  sought  for  in  cases  of  fraud. 

A  sale  of  goods,  in  order  to  be  yalid  between  the  parties,  must  be 
a  contract  wherein  the  minds  of  the  yendor  and  yendee  meet.  The 
vendor  sells  for  a  price  to  be  paid  by  the  yendee.  The  yendor 
understands  that  the  yendee  assents  to  pay  the  price.  If  the  yendee 
fraudulently  intends  at  the  time  of  the  sale  not  to  pay  for  the  goods 
and  conceals  this  intention  from  the  yendor,  the  minds  of  the  two 
do  not  meet.  The  yendor  does  not  assent  to  the  sale  of  the  goods 
upon  the  conditions  which  are  in  the  mind  of  the  yendee. 

All  sales  of  goods  between  honest  men  are  accompanied  by  the 
understanding  that  the  yendee  will  honestly  pay  for  them,  or  will 
try  to  pay  for  them.  The  yendor  is  authorized  to  presume  that 
such  a  purpose  is  entertained  by  the  yendee,  and  this  becomes  a 
condition  of  the  sale.  If  it  be  absent  it  is  plain  that  the  yendor 
does  not  giye  his  assent  to  the  transaction  in  the  form  it  assumes 
under  the  fraudulent  intention  of  the  yendee. 

The  fact  that  the  intention  of  the  yendee^  the  yims  which 
poisons  the  act,  rests  in  his  own  breast,  will  not  defeat  the  remedy 


DEOEMBEB  TERM,  1881.  57 

Oswogo  Starch  Factoiy  t.  Londnun. 

which  the  law  proyides  against  the  fraud*  It  may  be  shown  by 
proof  of  its  manifestations.  These  are  usnally  the  acts  done  by 
the  wrong-doer,  and  the  circumstances  surroundmg  him  and  the 
transaction. 

We  conclude  that  an  intention  on  the  part  of  the  vendee  not  to 
pay  for  goods  bought  by  him,  which  he  conceals  from  the  vendor, 
is  a  fraud  which  authorizes  the  vendor  to  rescind  the  sale.  This 
rale  prevails  in  Massachusetts.  Wiggin  v.  Day^  9  Gray,  97  ;  Dow 
T.  Sanborn^  3  Allen,  181 ;  Kline  v.  Bakery  99  Mass.  253 ;  Rowley 
T.  Bigetow,  12  Pick.  309  (23  Am.  Dec.  607). 

It  is  the  law  in  New  York.  Hennequin  v.  Tayhfy  24  N.  Y.  139 ; 
Ash  V.  Putnam,  1  Hill,  302 ;  Bigelow  v.  Heaton,  6  id.  44 ;  Byrd  v. 
Hall,  2  Keyes,  647 ;  Johnson  v.  Monell,  id.  655  ;  Hatty.  Nayhr,  18 
N.  Y.  588 ;  King  v.  Phillips,  8  Bosw.  603. 

The  doctrine  is  recognized  in  Connecticut,  Maryland,  Missouri 
and  Vermont.  Thompson  v.  Rose,  16  Conn.  71  (81);  Powell  y. 
Bradley,  9  Gill  &  J.  220  (278);  BidauU  v.  Wales,  20  Mo.  646  ;  Fox 
T.  Wehder,  46  id.  181 ;  Redington  v.  Roberts,  25  Vt.  686  (694). 

It  has  the  support  of  the  following  English  cases:    Bristol  v. 

Wilsmore,  1  B.  &  G.  514 ;  Ferguson  v.  Carrington,  9  id.  59 ;  Kirby 

T.  Wilson,  Byan  ft  M.  178 ;  Noble  v.  Adams,  7  Taunt.  59.     It  is 

also  aimounced  in  Parker  v.  Byrnes,  1  Lowell,  539,  and  in  Briggs 

T.  Barry,  2  Curtis,  259  (262). 

The  rule  is  also  followed  in  New  Hampshire.  See  Stewart  v. 
JSmerson,  52  N.  H.  301.  It  is  claimed  that  the  facts  of  this  case 
do  not  necessarily  require  the  application  of  the  doctrine,  and  there- 
fore all  that  is  said  by  the  court  in  its  support  is  dictum.  The 
opinion  discusses  the  rule  at  great  length,  and  reviews  the  authori- 
ties bearing  upon  the  subject.  The  reasoning  is  cogent  and  ex- 
haustive, and  presents  clear  and  direct  support  of  the  rule.  The 
report  should  show  very  clearly  that  facts  to  which  the  doctrine  is 
applicable  are  wanting,  to  warrant  the  conclusion  that  the  protracted 
and  able  discussion  of  a  court  so  respectable  is  made  in  support  of 
a  mere  dictum.  We  ought  rather  to  presume,  unless  the  contrary 
clearly  appears,  that  the  question  was  really  in  the  case,  though 
the  report  does  not  clearly  disclose  it.  We  think  however  the 
opinion  shows  that  the  question  involving  the  doctrine  is  in  the  case. 
The  following  quotation  from  the  decision  supports  this  conclusion: 
**  The  judge  instructed  the  jury  that  the  debt  was  created  by  the 
fraud  of  the  defendant,  if  defendant  by  his  acts  or  words,  prior  to 
YoL-XUI— 8 
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or  at  the  time  of  the  sales,  intentionally  induced  plaintifF  to  believe 
that  he  intended  to  pay  for  the  goods  and  defendant  did  not  intend 
to  pay,  and  the  defendant  induced  this  belief  intending  to  deceiye 
the  plaintiff  and  induce  him  to  sell  the  goods  to  defendant,  and 
])laintiff  was  thereby  deceived  and  was  induced  by  this  misrepre- 
sentiition  to  make  the  sales,  and  would  not  have  made  them  if 
defendant  had  not  made  this  misrepresentation."  See  p.  311. 
The  rule  of  the  instruction  stated  by  the  court,  in  brief,  is  this  : 
Representations  by  words  or  acts,  that  the  vendee  intended  to  pay 
for  the  goods,  when  he  did  not  intend  to  pay  for  them,  whereby  the 
vendor  was  induced  to  sell,  is  fraudulent.  But  the  representations 
by  the  acts  of  the  vendee,  which  under  the  rule  would  be  fraudulent, 
would  arise  by  tlie  concealment  of  the  fraudulent  intention  not  to 
pay  for  the  goods.  This  is  clearly  stated  in  the  following  quotation 
from  the  opinion,  p.  322;  "  But  who  could  obtain  goods  on  credit 
with  the  unconcealed  determination  that  they  should  not  be  paid 
for  ?  The  concealment  of  such  a  determination  is  conduct  which 
reasonably  involves  a  false  representation  of  an  existing  fact  [and] 
IS  not  less  material  than  a  misrepresentation  of  ability  to  pay 
{Bradley  v.  Obear,  10  N.  H.  477),  and  is  an  artifice  intended  and 
fitted  to  deceive.  An  application  for  an  acceptance  of  credit  by  a 
purchaser  is  a  representation  of  the  existence  of  an  intent  to  pay 
at  a  future  time,  and  a  representation  of  the  non-existence  of  an 
intent  not  to  pay.  What  principle  of  law  requires  a  false  and 
fraudulent  representation  to  be  express,  or  forbids  it  fairly  to  be 
inferred  from  tlie  act  of  the  purchaser  ?  " 

We  think  it  clearly  appears  that  the  question  involving  the  doc- 
trine under  consideration  was  directly  presented  for  decision  in  the 
case.  There  are  however  cases  that  are  in  conflict  with  the  rule. 
See  Smith  v.  Smith,  21  Penn.  St.  367 ;  Backentoss  v.  Spercher,  31 
id.  324.  Cross  v.  Peters,  1  Greenl.  343,  is  cited  by  counsel  as  being 
to  the  same  effect.  But  we  think  it  does  not  go  so  far.  The  doc- 
trine of  the  case  is  that  the  purchase  of  goods  by  one  who  was 
insolvent  but  not  aware  of  the  fact,  without  artifice  or  false  repre- 
sentations, is  not  fraudulent. 

Bell  V,  ElliSy  33  Cal.  620,  is  relied  upon  by  defendant's  counsel 
as  supporting  his  side  of  the  case.  But  the  point  ruled  in  the  case 
is  that  insolvency  of  a  vendee,  without  an  intention  not  to  pay  for 
goods  bought  and  without  false  representations,  will  not  avoid  the 
sale.     The  case  overrules  the  prior  decision  in  Seligman  v.  Kalk^ 
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man,  8  Cal.  207.  Wilson  y.  White,  80  N.  G.  280,  is  also  cited  bj 
defen')  nt's  counsel,  but  the  point  under  consideration  was  not  in 
the  case.  The  Pennsylyania  cases  supported  by  dicta  or  statements 
arguendo  found  in  the  two  cases  last  mentioned  are  the  only  au- 
thorities to  which  we  have  been  referred  which  support  the  position 
of  defendant's  counsel.  It  is  certainly  true  as  we  have  shown  that 
the  great  weight  of  the  authorities  support  the  conclusion  we  have 
reached  upon  this  branch  of  the  case. 

We  have  in  the  foregoing  discussion  considered  all  questions 
arising  in  the  case.     It  is  our  opinion  that  the  judgment  of  the 

Ciieuit  Ck^urt  ought  to  be  reversed. 

Judgment  reversed. 


Kkapp  v.  HOTT. 

(67  Iowa,  601.) 
BambrupUy — new  promUe  pending  proeeedmge, 

Wkero  one  adjudged  bankrupt  promised  before  discharge  to  pay  an  original 
debt  after  discbarge,  hdd^  binding.    {8ee  note,  p,  60.) 

ACTION  to  cancel  judgment.     The  opinion  shows  the  point. 
The  plaintiff  had  judgment  below. 


S  Bhenain,  for  appellants. 
Ooodjfioaniz,  Blythe  S  Wheeier,  and  P.  W.  Burr,  for  appellee. 


Dat,  J.  [OmittiBg  a  minor  consideration.]  The  plaintiff 
ooncedea,  at  least  by  implication,  that  after  a  debtor  has 
keen  folly  difldhaiged  from  his  debts  in  a  proceeding  in  bank- 
ruptcy, he  maj,  by  a  new  promise  to  pay  the  original  debt^  if  clear, 
distiiiet  and  unequivocal,  become  liable  therefor  in  an  action  at  law, 
on  the  new  promise.  It  is  claimed  however  that  a  promise  made 
before  final  discharge  is  without  considemiioii  and  void.  The  very 
decided  weight  of  authority  however  holds  that  a  promise  made 
after  the  debtor  has  been  adjudicated  a  bankrupt,  but  before  he 
has  obtained  his  certificate  of  discharge,  is  binding.  This  doctrine 
18  sufitained  bv  tlie  following  avitboritios:   Briz  v.  Braham,  1  Bing. 
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281 ;  Stilwell  y.  Coope^  4  Denio,  225 ;  Oorliss  y.  Shepherdy  28  Me. 
550 ;  Otis  v.  Gazlin,  31  id.  567 ;  DonneU  y.  Swaim,  2  Penn.  L.  J. 
393  ;  Fraley  v.  Kelley,  67  N.  C.  78 ;  Honithal  v.  ifc^a^,  id.  21. 
The  contrary  doctrine  is  held  by  the  following  authorities  only^  so 
far  as  we  haye  been  able  to  discoyer.  Ingersoll  y.  Rhodes,  Hill  & 
Denio^  Snpp.  371 ;  Ogden  y.  lUdd^  13  Bush,  581.  The  case  of 
Stebbins  y.  Shermany  1  Sandf.  510^  although  cited  in  Bump's  Law 
of  Bankruptcy  as  sustaining  the  opposite  doctrine^  does  not  in 
fact  support  it^  as  it  did  not  appear  in  that  oafle  that  the  new 
promise  was  made  after  the  debtor  had  been  adjudicated  a  bankrupt. 
Whateyer  promise  was  made  by  the  plaintiff,  before  obtaining  hia 
certificate  of  discharge^  was  made  on  the  26th  day  of  Aprils  1875. 
The  plaintiff  obtained  his  discharge  on  the  28th  day  of  ApriL 
Where  debts  have  been  proyed  and  assets  haye  come  to  the  hands 
of  the  assignee,  the  publication  for  discharge  cannot  be  made  until 
after  the  expiration  of  six  months  from  the  adjudication.  If  no 
debts  haye  been  proyed,  or  no  assets  haye  come  to  the  hands  of  tho 
assignee,  the  application  for  a  discharge  may  be  made  at  any  time 
after  the  expiration  of  sixty  days  from  the  adjudication  of  bank- 
ruptcy. The  discharge  of  the  plaintiff  on  the  28th  of  April  is 
conclusiye  proof  of  the  fact  that  he  had  been  adjudicated  a  bank- 
rupt before  the  26th  of  that  month.  We  are  of  the  opinion  that  a 
promise  upon  the  26th  of  April,  as  well  as  after  the  obtaining  of 
his  final  discharge,  is  binding  upon  the  plaintiff  if  sufSciently^ 
established. 

[Omitting  other,  matter.] 

Judgment  reversed. 

Non  BT  THi  BBPOHTML—In  OfXnoeB  ▼.  MeQuirty  Kentucky  Court  of  AppMOs,  October  20,. 
1881,  it  was  held  that  a  mere  promise  by  a  bankrupt,  after  flliug  his  petition  in  bankruptcy, 
and  before  his  dlsdiance,  to  pay  an  existing  debt » is  not  sufficient  to  sustain  an  ind»» 
pendent  cause  of  action .  The  court  said:  ''  It  is  nothing  more  than  a  promise  to  pay  » 
debt  already  owing  and  coUectible  by  law,  and  a  renewed  assurance  to  the  creditor,  witb> 
out  any  additional  consideration,  that  the  debt  will  be  paid.  The  original  contract  re* 
mained  in  full  force,  and  had  never  been  discharged,  and  as  long  as  the  creditors  can  main* 
tain  an  action  on  the  original  promise,  a  new  promise,  without  some  additional  conaidora* 
tion,  will  not  support  an  action.  That  is  the  rule  laid  down  in  Oofden  v.  Redd^  18  Buah, 
681 ,  as  well  as  by  all  the  elementaiy  authorities.  Suppose  the  appellees  had  sued  Ae  ap- 
pellant on  the  original  undertaking,  and  the  latter,  instead  of  relying  on  his  disohaige  l» 
bankruptcy,  had  pleaded  by  way  of  accord  and  satisfaction,  that  be  had  subsequently  fe» 
the  original  promise,  say  on  the  —  day  of  March,  1878,  made  an  additional  promlBe  to  pi^ 
the  debt,  and  It  was  accepted  by  the  defendants,  and  therefore  the  last  promise,  and  not 
the  original  undertaking,  created  the  liability;  can  it  be  successfully  maintained  that  suoli^ 
plea  would  be  good?  We  think  not.  There  must  be  some  distinct  sgreement  based  upos 
a  consideration  in  whidi  the  original  contract  is  merged  or  discharged  before  such  a  proo^ 
ise  can  be  made  available,  except  for  the  purpose  of  defeating  a  plea  of  limltaHon.  WhOT» 
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tte  dabt  it  barred  bj  time  or  bj  the  bankrupt's  dlsohaige,  end  ie  no  longer  collectible  hj 
lew,  a  new  promiae,  based  on  the  moral  obligation  to  paj,  oreatos  a  liability ;  bat  so  long 
as  the  original  contract  can  be  enforced,  a  mere  promise  or  recognition  of  the  UabUitj 
wiilnot  support  the  action.  It  will  not  do  to  say  that  the  mere  forbearance  to  present  the 
dsim  before  the  ■sstgnea  in  bankruptcy  gires  vitality  to  the  promise  and  creates  an  ob- 
Ugatton  upon  whidi  the  action  can  be  maintained.  The  mere  conclusion  in  the  mind  of  the 
creditor  that  he  will  accept  orforbear  to  act  with  raHerence  to  his  claim  will  not  amount 
to  a  contract  with  his  debtor.  He  must  forbear  to  present  bis  claim  by  reason  of  some 
contract  made  by  both  parties,  based  upon  a  conMderation«  or  have  been  so  defrauded  by 
tbe  debtor  as  to  estop  the  latter  from  relying  on  his  defense  in  bankruptcy.  A  mere 
promise  to  pay  a  debt  already  exlstiag  cannot  be  made  the  foundation  of  an  action.  OO- 
SMrv  ▼.  Green,  14  Bush,  772.*' 

InSBcbbinsT.  Shurman,  1  Sandf. UO,  it  is  said:  "Although it  is  alleged  that  the  new 
promise  was  made  alter  the  baalmipt's  petitloo,  it  does  not  arer  that  it  was  made  after  his 
disehaiiee.  If  baf6re  the  dischaige,  it  caaaot  be  set  forth  as  an  independent  cause  of 
aetloo.**  To  the  same  effect,  lyaleimT.  StoiMiH,M  Ala.  UB;  S.O.,  25  Am.  Bep.e80i  Con- 
tra.' OeitT.  OocUn,  81  Me. fiflTT;  Brixw.  Brahanit  1  Bing.  281.  A  promise  on  the  eve  of 
gdag  into  bankruptcy,  to  pay  when  able,  hOd,  not  barred  by  discharge.  KingtlUm  t. 
WkarUnii  2  &  ft  R.  20B;  7  Am.  Dec.  €68. 

In  SNIEieBll  t.  Ooope,  4  Denio,  225,  the  opinion,  very  shortand  unconsiderod,  lelies  on  the 
following  authorities:  BoberU  t.  Morgan,  2  Esp.  78fSi,  held  that  a  creditor  under  a  former 
commisrfon  of  banknqjtcy,  to  whom  the  bankrupt  made  a  promise  to  pay,  after  the  issu- 
ing of  the  former  commission  and  befbrs  the  bankrupt  obtained  his  certificate,  is  an  in- 
competent witness  to  prove  the  petitioning  creditor's  debt  under  a  second  commission. 
Xns.  C  J.,  said:  **  Tliero  was  no  doubt  that  a  bankrupt  might  bind  himself  by  a  new 
promise  to  pay  a  debt  which  would  otherwise  be  bsrrod  by  a  certificate  under  a  former 
commiarion  Ihat  by  the  new  promise  it  became  a  newdebt.**  '*  As  to  the  time  when 
the  promlBe  was  made,  that  makes  no  difference,  for  the  oertlfloste  wiU  not  avoid  any  act, 
or  bar  any  daim  arlafaig  between  tho  issulag  of  the  commission  and  the  certJIIcate.**  This 
tedrine  was  also  held  io  Brix  v.  Braham,  1  Bins.  281,  in  a  brief  opinion,  and  the  case  of 
a&bmu  T.  Morgam  waa  lecogniaed  brtafly  in  Tooker  v.  i>oaiis,  2  Hall«  S86. 


&^e 
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SUPREME    COURT 

or 

GEORGIA. 

WbsTO  Bnblemiieaii  water  emergefl,  and  afterward  sinka  and  r»i«inflig«i,  if 
Ita  entire  exact  ooane  oan  be  traced,  the  proprietor  of  the  land  at  the  latler 
point  will  be  protected  against  a  diversion  of  the  water. 


6 


ILL  for  injnnctioiL    The  opinion  atates  tiie  eaaa.    The  injnno* 
tion  was  refused  below. 


HawkinB  d  Hawkins,  for  plaintiff  in  error. 

€fueny  dt  San,  for  defendants. 

G&AW70BD,  J.  Wm.  P.  Saddler  files  his  bill  alleging  that  he  t» 
the  owner  of  a  mill  whioh  was  mn  by  the  waters  of  Saddler's  mill 
crcieky  that  he  and  those  under  whom  he  claims  have  been  using 
the  waters  of  the  said  oreek  to  run  this  mill  at  this  pointy  and  at 
another  just  above  on  his  own  land,  uninterruptedly  for  a  great 
many  jeart.    That  Sanders  W.  Lee,  now  deceased,  also  owned 
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lands  on  said  creek  adjoining  his,  as  well  as  lands  on  Chickafochee 
and  Chochee  creeks,  and  lying  aboYe  orator's  on  said  streams,  and 
on  which  the  said  Lee  had  a  mill.  That  the  Saddler  creek  is  mostly 
an  nnder-ground  stream,  but  its  conrse  and  direction  are  distinctly 
marked  by  what  is  called  Lime  creek,  and  at  intervals  running  above 
ground,  visible  to  any  observer  acquainted  with  such  streams. 
That  Walker  Lee  and  the  persons  put  in  possession  of  the  Lee 
lands,  intend  to  obstruct  the  waters  of  the  said  creek  by  filling  up 
the  flame  and  building  a  dam,  and  ditching  so  as  to  convey  the 
waters  into  Chochee  creek  above  the  Lee  mill,  thereby  utterly  de- 
stroying orator's  mill  property.  That  Lee  has  threatened  to  divert 
the  said  water,  and  as  orator  believes,  has  ordered  his  agents  to  do 
80,  and  has  partially  already  obstructed  its  flow.  That  to  allow  the 
water  to  be  diverted  from  its  usual  course,  where  it  has  flowed  for 
over  fifty  years,  would  cause  irreparable  damage  which  could  not 
be  ascertained  or  determined. 

Orator  therefore  prays  an  injunction  against  any  interference 
with  the  flow  of  the  water  in  said  stream. 

Bespondent  Lee  showed  for  cause  against  granting  the  injunc* 
tion  his  non-residence,  his  right  to  ditch  his  land  to  protect  it,  and 
abo  to  turn  said  waters  into  his  own  pond.  Denies  any  recent  in- 
terference, has  spoken  of  it,  and  contemplated  doing  it  in  the  un- 
certain future;  when  he  did  it  he  intended  to  give  the  job  to  some 
one  skilled  in  such  work.  Denies  that  the  water  of  said  sink  sup- 
phes  or  flows  into  Saddler's  pond,  that  the  water  in  said  sink  boils 
up  and  after  running  a  few  steps  sinks  down  again,  and  no  man 
knoweth  ''  whence  it  cometh  or  whither  it  goeth."  That  the  theory 
of  the  complainant  as  to  the  course  and  direction  of  the  water  is 
wrong,  but  if  he  were  right,  the  stream  being  underground,  he  has 
no  right  to  an  injunction. 

Affidavits  were  offered  in  support  of  the  bill  and  answer.  The 
chancellor  upon  hearing  of  the  application  refused  the  injunction, 
and  the  complainant  excepted. 

The  argument  before  us  waa  directed  to  the  relative  rights  of  the 
parties  as  to  the  use  of  this  water,  upon  their  respective  theories  of 
the  case. 

The  use  of  surface  water  flowing  regularly  in  well-defined  banks 
ifl  about  as  well  settled  as  any  legal  principle  can  be,  and  the  cur- 
rent of  authorities  also  seems  to  be  about  as  well  settled,  that  sub- 
sarbce  water,  which  without  any  distinct  channel  percolates  in  veins. 
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oozes  and  filters  from  the  land  of  one  proprietor  into  that  of  another, 
gives  the  latter  no  rights  thereto  which  the  law  can  recognize. 

But  the  case  hef  ore  ns  is  one  where  it  is  claimed  that  the  water, 
though  heing  mostly  in  an  underground  stream,  still  its  course  and 
direction  are  distinctly  marked,  and  at  interyals  running  above 
ground,  and  is  visible  to  any  observer  acquainted  with  such  streams, 
and  it  is  with  that  character  of  water,  its  use  and  enjoyment,  that 
we  are  called  upon  to  deal.  And  first  upon  the  subject  to  be  congid- 
•ered  is  section  3019  of  our  Code,  which  in  defining  the  rights  of  land 
owners,  declares:  ''The  course  of  a  stream  of  water  undeiground, 
and  its  exact  condition  before  its  first  use,  are  so  difficult  of  ascer* 
tainment  that  trespass  cannot  be  brought  for  any  supposed  inter- 
ference with  the  rights  of  a  proprietor." 

As  appears  from  the  pleadings  and  proof  in  this  case,  the  first  use 
of  this  water  which  could  be  made,  would  be  by  the  Lee  estate, 
upon  which  the  defendant  says,  ''it  boils  up,  and  after  running  a 
few  steps  sinks  down  again."  The  evident  intent  and  meaning  of 
this  act  is  to  declare  that  where  water  is  underground  —  even 
though  it  may  be  in  a  stream,  and  if  its  condition  and  course  are 
not  to  be  fixed  and  ascertained,  then  no  "  supposed  interference 
with  the  rights  of  a  proprietor  "  will  authorize  a  suit  for  trespass. 

But  suppose  a  case  arises  after  the  first  use  of  water  running  in 
a  stream,  though  mostly  underground,  with  its  course  and  direction 
distinctly  marked  and  at  intervals  running  above  the  ground,  and 
visible  to  any  observer  acquainted  with  such  streams;  and  suppose 
that  heavy  investments  have  been  made  to  utilize  this  stream  of 
water,  and  that  profits  arising  therefrom  have  been  enjoyed  for  a 
quarter  of  a  century  or  for  even  a  shorter  time,  shall  it  be  held  that 
such  proprietary  rights  are  to  be  cut  off  and  the  property  itself  de* 
stroyed  by  construing  the  act  adversely  to  such  proprietor?  We 
cannot  so  hold. 

In  Wheatley  v.  Battgh,  25  Penn.  St.  528,  this  question  was  con* 
sidered,  and  the  chief  justice  says:  "In  limestone  regions  streama 
of  great  volume  and  power  pursue  their  subterranean  courses  for 
great  distances,  then  emerge  from  their  caverns,  furnishing  power 
for  machinery  or  supplying  towns  and  settlements  with  water  for 
all  purposes  of  life;  *  *  *  and  to  say  that  these  streams  might 
be  obstructed  or  diverted  merely  because  they  run  through  subter- 
ranean channels,  is  to  forget  the  rights  and  duties  of  man  in  re!** 
tion  to  fiowing  water." 
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Parke,  B.,  in  Dickinson  y.  Orand  Junctuni  Canal  Co.,  9  E.  L. 
A  £.  521,  says:  *^  Where  water  is  on  the  surface,  the  right  of  the 
owner  of  adjoining  land  to  the  usofmct  of  that  water  is  not  a  doubt- 
ful nutter  of  &ct;  *  *  *  and  indeed,  if  the  course  of  a  sub- 
tenanean  stream  were  well  known,  as  is  the  case  with  many  which 
sink  under  ground,  pursue  for  a  short  space  a  subterranean  course 
and  then  emerge  again,  it  could  never  be  contended  that  the  owner 
of  the  soil  under  which  the  stream  flowed  could  not  maintain  an  ac- 
tion for  the  diversion  of  it,  if  it  took  place  under  such  circumstances 
as  would  have  enabled  him  to  recover  if  the  stream  had  been  wholly 
above  ground.'' 

So  that  both  upon  reason  and  authority,  we  hold  that  the  proper 
construction  of  our  act  is,  that  where  the  exact  course  and  condition 
of  a  stream  of  water,after  its  first  use  are  well  defined  and  ascertained, 
and  the  interference  with  the  rights  of  a  proprietor  using  the  water 
of  the  stream,  are  not  such  as  are  supposed  but  positive  and  certain, 
then  trespass  lies.  If  there  exist  under  such  a  state  of  facts  suf- 
ficient grounds  to  give  a  court  of  equity  jurisdiction  to  interfere  by 
injunction,  then  that  remedy  would  lie. 

But  before  either  remedy  could  be  invoked,  the  party  complain- 
ing must  bring  himself  clearly  and  satisfactorily  within  our  construc- 
tion of  the  law,  and  he  would  be  required  to  show  that  the  stream 
About  to  be  diverted  was  the  same  which  furnished  and  supplied 
the  water  used. 

The  ground  upon  which  the  chancellor  put  his  decision  does  not 
appear  but  presuming  that  he  ruled  the  law  correctly,  and  the  affi- 
davits showing  a  doubtful  state  of  facts,  we  will  not  reverse  his 
judgment  thereon.  Judgment  affirmod. 
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OonMtHtuiionallaw — electors  —  municipal  requirement  of  regiatraUon  aad  pdU 

tax. 

A  dtj  law  requiring  voters  at  mimleipal  elections  to  be  registered  and  paj*  a 
poll-tax  is  not  In  violation  of  the  Ooostltation  as  imposing  additional  quail* 
llcatiotts.* 

_j ri      I  .1  ' 

*  8e«  eonfra,  XWti  t.  JEmiMdy  (it  Wis.  Ofifi),  85  Am.  Bq>.  7M. 
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ILL  to  restrain  enforcement  of  a  city  election  law.     The  opinion 
states  the  case.     The  injunction  was  refused  below. 


Oeo.  A.  Mercer  and  A.  F,  <t  S,  R,  Adanis,  for  plaintifb  in. 
error. 

J.  R.  8au9sy  and  H.  G.  Gunningham^  for  defendants. 

Speeb^  J.  McMahon  et  aL  filed  their  bill  in  Chatham  Superior 
Courts  alleging  that  they  are  citizens  of  the  city  of  Savannah^  and 
of  the  county  and  State  aforesaid^  are  tax-payers  of  said  city,  and 
some  of  them  owners  of  taxable  property  in  said  city  to  a  large 
amount. 

They  also  allege  that  they  are  duly  qualified  and  entitled  to  Tote 
at  elections  for  mayor  and  aldermen  of  said  city.  They  show 
that  the  Constitution  of  the  State  of  Georgia  declares  that  eyery 
male  citizen  of  the  United  States,  twenty-one  years  of  age,  who  has 
resided  in  the  State  one  year  next  preceding  the  election,  and  six 
months  in  the  county  in  which  he  offers  to  vote,  and  shall  have 
paid  all  taxes  required  of  him,  and  which  he  may  have  had  an  op- 
portunity of  paying  agreeably  to  law,  except  for  the  year  of  the 
election,  shall  be  deemed  an  elector.  That  said  Constitution 
further  provides,  that  the  general  assembly  may  provide  from  time 
to  time  for  the  registration  of  all  electors,  that  laws  of  a  general 
nature  shall  have  uniform  operation,  and  that  no  special  law  shall 
be  enacted  in  any  case  for  which  provision  has  been  made  by  an 
existing  general  law,  that  local  and  private  acts  passed  for  the  bene- 
fit of  cities,  not  inconsistent  with  the  supreme  law  nor  with  said 
Constitution,  shall  have  the  force  of  statute  law,  and  that  all  legis- 
lative acts  in  violation  of  said  Constitution  are  void. 

Complaints  allege  that  the  mayor  and  aldermen  of  the  city  of 
Savannah  claim  the  right  to  add  to  the  qualifications  of  an  elector 
provided  by  the  Constitution  of  Georgia  as  aforesaid,  the  additional 
qualifications  for  an  elector,  at  general  elections  for  mayor  and 
aldermen  in  said  city,  that  such  voter  shall  have  made  all  legal  re- 
turns required  by  the  ordinances  of  said  city,  and  shall  have  been 
registered  according  to  law. 

Complainants  further  allege  that  said  defendant,  through  its  of- 
ficers and  agents,  and  particularly  through  its  clerk  of  council,  is 
now  engaged  in  enforcing  against  your  orators  and  other  citizens 
and  tax-payers  said  illegal  qualifications  and  requirements,  claim- 
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iiig  the  right  to  do  so  under  the  charter  of  said  city^  as  amended  by 
an  act  of  the  general  assembly  of  Oeorgia,  approved  August  7, 
1872;  said  act  provides  that  said  clerk  shall  open  a  list  for  the  regis- 
tration of  voters,  to  remain  open  from  the  first  Monday  in  July 
unto  the  first  Monday  in  December,  till  2  o'clock,  p.  H.  It  is 
made  the  duty  of  such  clerk,  upon  the  application  in  person,  and 
not  by  proxy,  of  any  person  entitled  to  vote  in  said  city,  as  required 
by  said  city  charter  and  by  said  defendant,  to  register  the  name  of 
sQch  person,  age,  occupation  or  business,  and  place  of  residence; 
and  farther,  the  applicant  shall  pay  to  such  clerk  for  the  city 
treasurer,  the  sum  of  one  dollar  in  lieu  of  poll-tax,  and  shall  receive 
from  said  clerk  a  certificate  of  his  registration,  upon  the  produc- 
tion of  which  he  shall  be  entitled  to  vote  and  not  otherwise.  And 
further,  said  clerk  may  in  any  case  administer  an  oath  to  the  appli- 
cant, touching  his  right  to  be  registered.  Said  clerk  is  required  to 
publish  a  list  of  the  names  in  one  of  the  gazettes  of  the  city  of 
Savannah;  also  to  affix  said  list  at  the  court-house  door,  and  ex- 
change, and  to  furnish  the  magistrates  presiding  at  the  election  for 
mayor  and  aldermen  a  list  of  the  names  as  aforesaid. 

And  said  magistrates  are  authorized  to  administer  to  any  person 
attempting  to  vote  an  oath,  containing  among  other  things  the 
averment  that  such  voter  has  duly  registered  as  aforesaid,  which  it 
is  alleged  differs  essentially  from  the  oath  prescribed  for  voters  by 
the  Constitution  of  Georgia.  It  is  further  alleged  that  said  regis- 
tration and  production  of  said  certificate  are  made  essential  quali- 
fications of  the  right  to  vote,  and  that  any  person  voting  or  at- 
tempting to  vote  who  is  not  so  qualified  is  subjected  to  a  criminal 
prosecution  and  subjected  to  be  committed  instantly  by  the  presid- 
ing magistrate  to  the  common  jail. 

It  is  further  charged  that  said  election  law  is  manifestly  incon- 
sistent with  the  Constitution  of  Georgia,  and  prescribes  qualifica- 
tions for  electors  not  authorized  in  said  Constitution,  and  that  said 
provisions  have  been  repealed  by  said  Constitution;  and  said  law 
will  disfranchise  lawful  voters  under  the  Constitution  and  deprive 
them  of  their  right  to  vote. 

Notwithstanding  the  facts  set  forth,  the  said  defendants  and 
their  clerk  are  now  engaged  in  carrying  out  said  illegal  require- 
ments, and  insist  that  before  any  legal  voter  under  the  Constitution 
of  Georgia  can  be  allowed  to  vote  at  the  approaching  election  for 
mayor  and  aldermen  to  be  held  in  said  city  of  Savannah  on  the 
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third  Tuesday  in  January  next^  lie  must  first  register  his  name,  pay 
a  registration  tax,  be  prepared  to  exhibit  his  certificate  of  registra- 
tion and  to  take  the  oath  as  aforesaid.  It  is  further  alleged  that 
the  defendants  cannot  legally  collect  the  poll-tax  and  pay  the  same 
into  the  city  treasury.  Complainants  insist  that  they  and  all  other 
voters  and  tax-payers  will  be  subjected  to  annoyance  and  expense 
of  a  criminal  prosecution  ,  if  they  insist  upon  their  rights  as  elec- 
tors under  said  Oonstitution;  that  the  said  officers  of  said  city  who 
superintend  and  manage  the  election  are  without  means  and  could 
not  respond  in  damages  to  your  orators  for  refusing  to  receive  their 
votes. 

Further  it  is  averred,  to  prevent  a  multiplicity  of  suits,  and  to 
obtain  adequate  relief  and  protection,  a  resort  to  equity  is  neces- 
sary. 

That  they  are  property  owners  and  tax-payers,  interested  in  the 
legal  and  proper  appropriation  of  all  moneys  in  the  city  treaeuiy; 
that  defendants  have  no  right  to  use  public  moneys  contributed  by 
tax-payers  to  carry  out  any  such  illegal  act;  that  carrying  out  this 
act  is  causing  great  expense  in  publishing,  printing.,  purchasing 
books,  etc.,  and  that  large  sums  are  being  misappropriated  for  this 
illegal  purpose. 

Complainants  charge  an  open  violation  of  said  law  of  registration 
—  that  many  of  said  applicants  do  not  and  are  not  required  to  pay 
said  clerk  the  registration  tax;  certificates  are  not  being  delivered 
by  said  clerk  as  required  by  said  act,  but  parties  desiring  to  control 
the  result  of  the  coming  municipal  election  have  been  and  are  still 
presenting  names  of  persons  alleged  by  them  to  be  qualified  voters, 
and  said  clerk  is  filling  up  certificates  of  registration  without  re- 
quiring them  to  pay  the  registration  fee,  with  the  view  and  inten- 
tion of  delivering  the  same  at  some  future  day,  prior  to  said  elec- 
tion, not  to  said  applicants  but  to  parties  so  furnishing  said  names. 
It  is  alleged  said  practice  is  contrary  to  the  manifest  spirit  and 
intention  of  said  act  and  leads  to  gross  frauds  and  to  the  defeat  of 
the  popular  wilL 

The  prayer  is  not  only  for  a  subpoena,  but  also  for  an  injunction 
directed  to  defendants,  its  officers  and  agents,  and  to  the  clerk,  en- 
joining them  and  each  of  them  from  further  carrying  out  or  at- 
tempting to  enforce  or  carry  out  in  any  way  said  illegal  election 
law  and  system  of  registration;  from  printing  books  and  tickets 
and  lists  of  said  registered  persons,  and  from  expending  any  of  the 
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public  moneys  in  carrying  out  said  law,  etc.,  and  from  famishing 
to  managers  who  will  preside  at  said  elections,  any  list  of  the  names 
of  registered  persons^  and  to  restrain  the  delivery  of  any  certificates 
of  registration  in  the  hands  and  control  of  defendants,  etc. 

To  this  bill  defendants  filed  a  general  demurrer,  and  also  their 
separate  answers,  which  it  is  not  necessary  for  onr  purpose 
we  should  set  forth. 

The  bill,  with  the  affidavits,  answers,  exhibits,  etc.,  was  sub- 
mitted to  the  consideration  of  the  presiding  judge  on  application 
for  an  injunction,  who  refused  said  injunction  and  passed  the 
following  order:  ''  On  the  hearing  upon  the  rule  to  show  cause  why 
an  injunction  should  not  issue  this  day  had,  it  being  the  opinion 
of  the  court  that  the  city  registration  law  is  valid  and  constitutional 
and  still  of  force,  upon  this  ground  alone,  and  without  passing  upon 
the  effect  of  the  affidavits  submitted,  it  is  considered  and  ordered 
by  the  court  that  the  injunction  be,  and  the  same  is  hereby  denied 
and  refused." 

To  which  decision  complainants  excepted  and  assign  the  same  as 
error. 

It  will  be  seen  from  the  judgment  pronounced  by  the  court  be- 
low, he  limits  it  strictly  to  the  question  made  as  to  the  constitu- 
tionality  and  present  force  and  validity  of  the  registration  law  as 
referred  to  in  complainants'  bill,  and  against  the  enforcement  of 
which  the  injunction  was  sought,  and  in  our  review  of  said  decision 
we  alone  feel  called  upon  to  review  the  judgment  pronounced  and 
excepted  to. 

''All  legislative  acts  in  violation  of  the  Constitution  are  void, 
and  it  is  the  duty  of  the  judiciary  so  to  declare."  But  in  consider- 
ing  and  passing  upon  the  question  of  the  constitutionality  of  a  law 
the  role  is  too  well  established  and  settled  to  be  departed  from, 
"that  it  must  be  made  to  appear  that  the  statute,  before  it  is  de- 
clared inoperative  for  that  cause  must  be  '  plainly  and  palpably  *  in 
violation  of  the  Constitution."    Beall  v.  Bealh,  8  Oa.  210. 

Again  "  The  solemn  act  of  the  government  will  not  be  set  aside 
by  the  oourta  in  a  doubtful  case.''  The  incompatibility  or  repug- 
nancy between  the  statute  and  the  Constitution  must  be  '^  clear  and 
palpable."    Par  ham  v.  Justieea,  9  Oa.  258. 

Ouided  by  this  rule^  we  are  to  inquire  whether  these  registration 
laws  complained  of  are  ''  plainly  and  palpably  "  in  violation  of  the 
Ckmatitution  of  1877. 
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The  Constitation  declares :  '^  That  every  nude  citizen  of  the 
United  States  (except  aa  hereinafter  provided)  twenty-one  years  of 
age^  who  shall  have  resided  in  the  State  twelve  months  next  pre- 
ceding the  election,  and  shall  have  resided  six  months  in  the  county 
in  which  he  offers  to  vote,  and  shall  have  paid  all  taxes  which  may 
hereafter  be  required  of  him,  and  which  he  may  have  had  an  oppor- 
tunity of  paying  agreeable  to  law,  except  for  the  year  of  the  election, 
shall  be  deemed  an  elector." 

Further,  in  art.  12,  ^  4,  of  the  same  instrument,  it  is  provided : 
'^  That  local  and  private  acts  passed  for  the  benefit  of  counties, 
cities,  etc.,  not  inconsistent  with  the  supreme  law,  nor  With  this 
Constitution,  and  which  have  not  expired,  nor  have  been  repealed, 
shall  have  the  force  of  statute  law." 

It  is  insisted  by  the  plaintiffs  in  error  that  the  registration  acts 
complained  of  are  inconsistent  with  and  violative  of  the  Constitu- 
tion  in  this :  that  they  impose  upon  the  elector  in  the  municipal 
elections  ''qualifications"  not  required  by  the  provision  of  the 
Constitution  quoted.  And  hence,  that  the  said  registration  acts 
are  void,  and  their  enforcement  ought  to  be  enjoined.  It  might  be 
gravely  questioned,  whether  the  framers  of  the  Constitution  in- 
tended to  apply  the  qualifications  therein  prescribed  to  those  who 
vote  iu  municipal  elections.  But  it  is  not  necessary  we  should  de- 
cide this  question,  in  the  view  we  take  of  this  case. 

1.  It  is  complained  that  the  registration  acts  require,  in  addition 
to  the  qualifications  prescribed  by  the  Constitution,  al^o  that  the 
electors  shall  have  made  all  returns  required  by  the  ordinances 
of  said  city  and  that  shall  have  been  required  according  to  law. 

2.  That  a  tax  of  one  dollar  was  required  to  be  paid  in  lieu  of 
poll-tax. 

3.  They  were  required  to  take  an  oath  before  the  clerk. 

4.  The  clerk  was  required  to  publish  a  list  of  those  registered  and 
to  furnish  lists  to  the  presiding  magistrates. 

These,  it  is  contended,  are  additional  qualifications  prescribed 
that  are  violative  of  the  Constitution. 

These,  in  our  opinion,  are  statutory  regulations  designed  to 
secure  the  discharge  of  duties  citizens  may  owe  the  municipal 
government  and  to  protect  the  purity  of  the  ballot.  It  is  add- 
ing no  new  qualification,  ''and  is  constitutional  if  it  does  not 
amount  to  a  denial  or  evasion  of  the  right  conferred  by  the 
Constitution." 
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The  new  requirement  of  a  registration  has  been  held  not  to  be 
the  addition  of  a  qualification  '^  to  an  elector/'  Gooley  Const.  Law, 
^1 ;  28  Iowa,  267 ;  12  Pick.  485  ;  4  Iowa,  304.  It  is  but  a  means 
<xf  carrying  out  the  registration  law,  and  is  strictly  in  unison  with 
its  purposes,  which  are  to  provide  for  the  proper  designation  and 
ascertainment  of  a  voter  in  municipal  elections.  While  it  may  not 
be,  and  is  not,  in  the  province  of  the  legislature  to  prescribe  a  new 
qualification  for  an  elector,  it  certainly  is  within  the  scope  of  their 
authority  to  regulate  the  mode  and  manner  of  conducting 
elections,  for  the  purpose  of  securing  a  fair  and  legal  result  at 
the  ballot-box. 

If  it  is  not  competent  for  the  legislature  to  provide  regulations 
for  the  conduct  and  management  of  municipal  elections  —  beyond 
requiring  the  electors  to  be  clothed  with  the  constitutional  qualifi- 
cations— then  there  would  be  an  end  of  all  municipal  government, 
for  every  qualified  voter  of  the  county  could  vote  at  the  municipal 
election.  If  registration  is  a  new  qualification,  as  is  contended  for, 
80  would  residence  in  the  corporate  limits  be,  and  each  be  violative 
of  the  Constitution.  To  surrender  the  municipal  governments  of 
the  State  to  the  consequences  of  such  a  construction  of  our  Con- 
stitution would  be  effectually  to  destroy  them. 

We  cannot  see  how  the  registration  acts  of  the  city  may  not  be 
consistent  with  the  power  granted  the  legislature  to  pass  a  general 
law  on  the  subject  of  registration,  as  contained  in  the  Constitution. 
The  mere  grant  of  this  power  generally,  we  cannot  see  how  it  repeals 
the  power  once  exercised  in  behalf  of  the  city  of  Savannah.  Munici- 
pal corporations  form  an  exception  to  the  rule  which  forbids  the 
legislature  to  delegate  any  of  its  powers  to  subordinate  subdivisions. 
Restraints  on  the  legislative  power  of  control  must  be  found  in  the 
Constitution  of  the  State  or  they  must  rest  alone  in  the  legislative 
discretion.  If  the  legislative  action  in  these  cases  operates  injuri- 
ously to  individuals,  the  remedy  is  not  with  the  courts.  They  have 
no  power  to  interfere,  and  the  people  must  be  looked  to,  to  right, 
through  the  ballot-box,  all  their  wrongs.  Cooley,  192-3,  167  ; 
FUtU  River  S.  Co.  v.  Foster,  6  Ga.  194 ;  2  Rawle,  374  ;  8  Ga. 
210-16  ;  Boston  v.  Cummins,  16  id.  102. 

The  imposition  of  a  poll-tax  of  one  dollar,  to  be  paid  at  the  time 
of  registration,  is  simply  the  payment  of  the  usual  poll-tax  due  by 
the  citizen,  and  which  the  State  allows  the  city  government  to 
collect  through  its  officials  and  for  which  the  State  gets  credit  in 
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the  distribution  of  the  school  fund  to  Chatham  county.  It  is  a  tax 
imposed  by  the  State,  for  educational  purposes,  and  collected  by  city 
officials  under  this  local  law  enacted  by  the  general  assembly. 

In  any  view  we  can  take  of  this  amendatory  act  of  1872,  of  the* 
charter,  we  can  see  no  antagonism  between  it  and  those  proyisions 
of  the  Constitution  "prescribing  the  qualifications  of  electors,'* 
and  seeing  no  inconsistency  between  these  enactments  and  the 
Constitution,  we  do  not  see  "  why  this  local  law  enacted  for  the 
benefit  of  the  city"  of  Sayannah,  "not  being  inconsistent  with  the 
supreme  law,  or  with  the  Constitution,"  and  not  having  expired 
or  been  repealed,  "is  not  of  full  force  as  statute  law,"  as  the 
Constitution  declares. 

Whatever  may  have  been  the  evidence  before  the  court  of  the 
wrongs  and  frauds  alleged  to  have  been  perpetrated  upon  the  tax 
payers  of  the  city  by  the  enforcement  of  these  registration  acts,  we 
can  only  say  the  court  below  pronounced  no  judgment  on  the 
issues  therein  presented,  and  we  are  not  called  upon  to  review  the 
same. 

We  can  only  add  that  the  legislature,  and  not  the  courts,  are  in- 
vested with  the  discretion  of  determining  what  laws  are  promotive 
of  the  public  morality,  or  otheinprise,  and  so  long  as  those  laws  are 
not  "  plainly  and  palpably  "  violative  of  the  Constitution,  the  courts 
must  recognize  and  uphold  them.  Such  abuses  must  be  corrected 
by  an  appeal  to  the  people  at  the  ballot-box — courts  have  nothing^ 
to  do  with  the  wisdom,  policy  or  expediency  of  a  law.  These  are 
matters  purely  of  legislative  deliberation  and  cognizance. 

Let  the  judgment  of  the  court  below  be  affirmed. 

JudgtnmU  affirmetL 


Smith  v.  Jokbs. 

(eaOa.88B.) 

BtaiuU  ^  flwidi'-'fMmarandum^tigfidnif  of^^r^e&iptaindUtUr. 

A  mere  reeeipt  for  monej  on  aooount  of  a  pnrchMO  of  land,  and  a  letter  fraoi 
tho  pnrchaser,  referring  onlj  generallj  to  an  existing  oontraet,  do  not 
stltate  a  valid  oontract  within  the  statate  of  frande.* 

•See  wmiam»  ▼.  RoMmon  (78  Me.  186),  40  Am.  Bep. 
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ACTION  for  balance  of  porchase-momey.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

ManhaU  J.  Clarke,  for  plaintiff  in  error* 

Hopkins  &  Olenn,  for  defendant.  ' 

JACK8OK9  C.  J.  This  suit  was  brought  to  reooTer  the  balance 
due  on  the  alleged  purchase  of  a  house  and  lot.  The  plaintiff 
introduced  in  evidence  a  receipt  for  ninety-five  dollars  paid  for  the 
house  and  lot,  but  only  signed  by  himself ,  and  not  by  the  def end- 
taiiy  who  was  the  par^  sought  to  be  charged  by  the  contract  and 
aned  in  this  action  for  the  balance  of  the  money.  The  receipt  set 
out  the  price  and  designated  the  house  and  lot  sold.  The  plaintiff 
also  introduced  a  letter  from  defendant  in  regard  to  some  house, 
but  not  designating  that  described  in  the  receipt,  or  the  price  to  be 
paid,  or  any  of  the  terms  of  the  contract.  It  was  written  to  the 
wife  of  plaintiff  and  contained  these  expressions,  and  these  only, 
on  the  subject. 

**  Fleaae  aak  the  Captain  if  he  will  let  the  rent  go  this  year  on  the 
payment  of  the  house;  if  he  will  I  can  make  the  payment  this  year, 
and  aak  him  to  please  let  me  know  as  early  as  possible,  as  I  have 
anoAer  object  in  view.  I  almost  know  he  will,  as  I  have  no  one  ta 
help  me,  and  people  are  dying  out  so  fast  I  want  the  matter  settled. 
Tell  him  I  can  send  him  all  the  money  I  have  made  if  he  wants  it, 
or  if  not,  send  him  at  Christmas  all  I  will  have  up  to  that  time,  as 
I  am  firing  very  economicaL    Please  let  me  know  very  soon,  and 

Very  respectfully, 

Eastbb  Jokbs.'^ 

The  plea  of  defendant  is  that  she  did  not  make  the  contract,  and 
thai  no  note  or  memorandum  of  it  in  writing  was  made  by  her  or 
by  any  one  for  her  authorized  to  sign  it  The  court  granted  a  non* 
sait  on  the  ground  that  the  case  was  not  taken  out  of  the  statute 
of  frauds  by  the  receipt  and  letter  construed  together,  and  the  sole 
qneatian  is,  do  theae  papers  furnish  such  a  note  or  memorandum  of 
the  contract  as  will  take  the  case  without  that  statute  ? 

It  la  dear  that  the  receipt  is  not  such  a  note  or  memorandum  as 
will  land  the  defendant,  because  it  is  a  paper  which  she  did  not 
VauXLU  — 10 
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^gn.  Does  her  letter  help  or  heal  the  difficulty  ?  We  think  not. 
It  does  not  refer  to  the  receipt  at  all;  nor  does  it  otherwise  describe  the 
thing  bought,  nor  the  price,  nor  any  of  the  terms  of  the  contract. 
There  is  therefore  nothing  in  writing  signed  by  her  which  complies 
with  the  statute  so  as  to  bii^i  her,  and  taking  the  two  papers 
together,  unless  the  parol  testimony  be  let  in  to  connect  them  and 
show  that  the  letter  referred  to  the  receipt,  there  is  nothing  signed 
by  her  to  bind  her  to  the  contract  set  out  in  the  receipt.  If  the 
parol  testimony  could  show  that,  away  would  go  the  statute,  and  it 
might  as  well  be  admitted  to  show  the  whole  contract.  And  such  we 
understand  to  be  the  full  current  of  authority,  whether  cited  by 
the  one  or  the  other  side  here.  Browne  Stat.  Frauds,  §  344  et  seq^ 
and  cases  cited. 

The  rule  should  not  be  relaxed  now  when  the  flood  gates  are 
open  wide  as  to  the  competency  of  witnesses,  and  the  only  break- 
water left  is  the  requisition  to  put  this  class  of  contract,  and  others 
of  similar  character,  in  writing. 

It  is  well  to  observe  that  the  contract  was  m^e  in  1875  —  it  seems 
from  the  parol  testimony,  and  the  receipt  is  dated  the  1st  of  January, 
I8783  and  the  letter  the  July  following.  Whilst  if  the  trade  had 
been  acknowledged  in  writing  afterward  it  could  make  no  material 
difference,  yet  the  subsequent  writings  appear  by  their  dates  not  to 
have  been  executed  to  make  a  note  or  memorandum  i>f  the  sale, 
but  the  receipt  simply  to  acknowledge  the  payment  of  money  on 
it,  and  the  letter  seems  a  proposition  to  modify  or  alter  its  terms  in 
regard  to  rent. 

The  defendant  was  not  put  in  possession,  and  there  was  no  part 
performance  of  the  contract  by  plaintiff  so  as  take  the  case 
without  the  statute.     Browne  Stat.  Frauds,  §§  453-468  et  seq. 

Under  these  yiews  of  the  law,  there  could  be  no  recovery  for  the 

plaintiff  no  matter  what  was  the  parol  testimony,  and  the  non-euit 

was  properly  awarded.     The  case  turned  on  the  single  point,  do 

the  letter  and  receipt,  without  the  assistance  of  parol  testimony, 

show  a  note  or  memorandum  of  the  sale  signed  by  the  defendant  so 

80  as  to  bind  her  ?    We  think  they  do  not,  and  the  judgment  is 
affirmed. 
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Oamimr — af  aitwmaU  —  itiptUation  far  eoBemption  from  UdbUUff^ 

A  ttuiisr  of  aniniAUi,  in  oooBideration  of  a  redaoed  rate  of  freight  and  a  fraa 
piM  to  the  shipper,  may  atipnlate  with  the  shipper  for  exemption  from  lia- 
Ulitj  hj  leaeon  of  oTerioading,  saffocation,  heat,  fire,  and  the  like. 

ACTION  for  damages  to  lire  stock  in  transit.     The  opinioQ 
states  the  ease.    The  plaintiff  had  judgment  below. 

Henry  HiUyer^  for  plaintiff  in  error. 

Mynait  <6  Hotoett,  for  defendant. 

SPBBBy  J.  Beatie  ei  aLy  as  suryiving  partners  of  Jones  ft  Beatie, 
sued  the  (Jeoigia  Bailroad  and  Banking  Company  for  damages  to  a 
car-load  of  his  stock,  consisting  of  cattle,  sheep  and  shoats,  which 
they  had  shipped  from  Atlanta  to  Augusta  over  said  road  in  April, 
1879.  The  declaration  alleged,  that  by  the  negligence  of  said  com- 
pany in  suddenly  and  with  great  force  starting  and  stopping  its 
trains,  one  of  said  cattle  was  killed,  many  of  them  thrown  down 
and  against  each  other  and  the  car  in  which  they  were  carried,  and 
thereby  bruised,  injured  and  damaged,  to  the  loss  of  plaintiffs  1500. 

To  this  suit  defendant  below  filed  the  general  issue  and  also  a 
plea  setting  up  a  written  contract  made  by  defendant  with  plaint- 
iffs' firm  at  the  time  of  the  delivery  of  said  stock  to  defendant,  in 
which  it  is  stipulated,  among  other  things,  ''  that  in  consideration 
of  a  reduction  in  the  amount  of  freight  and  a  free  ticket  to  one  of 
the  plaintiffs  to  accompany  the  stock  over  the  road,  defendant  was 
to  be  liable  only  for  such  injuries  as  result  from  fraud  or  gross 
negligence."  The  precise  terms  of  the  contract,  as  set  forth  as  a 
release  from  liability,  are  as  follows  : 

''  In  consideration  of  a  reduced  rate  in  car-load  quantities,  the 
owner  and  shipper  assume  certain  risks  specified  helow.  Now,  in 
consideration  of  said  railroad  agreeing  to  transport  the  above 
described  live  stock  at  the  reduced  rate  of  — — —  dollars  per  car- 
load, and  a  free  passage  to  the  owner  or  his  agent  on  the  train  with 
the  stock,  the  said  owner  and  shipper  do  hereby  assume  (and  release 
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the  said  railroad  from)  all  injury,  loss  and  damage  or  depreciation 
which  the  animals  or  either  of  them  may  suffer  in  consequence  of 
their  being  weak,  or  escaping,  or  injuring  themselves  or  each  other, 
or  in  consequence  of  OTcrloading,  heat,  suffocation,  fright,  vicious- 
ness,  or  of  being  injured  by  fire  or  the  burning  of  any  material 
while  in  the  possession  of  the  company,  or  from  all  other  damages 
incidental  to  railroad  transportation  which  shall  not  have  been 
caused  by  the  fraud  or  gross  negligence  of  said  railroad  company."' 

On  the  pleadings  and  proofs  thus  submitted,  and  the  chaige  of 
the  court,  the  jury  returned  a  verdict  for  the  plaintiffs.  Where- 
upon defendant  made  a  motion  for  a  new  trial  on  the  various 
grounds  as  set  forth  in  the  record,  which  was  overruled  by  the 
court,  and  defendant  excepted. 

The  first  seven  grounds  in  the  motion  not  being  pressed  here  in 
the  argument,  we  will  proceed  to  notice  those  on  which  plaintiff  in 
error  mainly  relies  for  a  reversal  of  the  judgment  below. 

The  eighth  ground  is  because  the  court  erred  in  charging  the 
jury  as  follows  :  ''In  this  case  there  is  set  up  an  express  contract^ 
which,  as  I  have  said  to  you,  limits  the  liability  of  the  company, 
but  not  with  respect  to  its  diligence.  The  diligence  which  the 
law  requires  is  the  diligence  which  the  company  must  exercise,  and 
the  putting  in  this  contract  of  any  less  diligence  tnan  that,  is  void 
because  contrary  to  law.  The  law  being  founded  upon  what  is- 
considered  by  the  legislators  as  sound  public  policy  of  the  land, 
and  a  policy  that  cannot  be  contravened,  set  aside  or  rendered 
nugatory  by  private  contract. 

(9.)  Because  the  court  erred  in  charging,  ''A  common  carrier 
(which  this  company  is)  is  bound  to  extraordinary  diligence* 
Extraordinary  diligence  is  defined  by  the  law  to  be  that  extreme 
care  and  caution  that  all  very  prudent  and  thoughtful  persons  use 
in  securing  and  preserving  their  own  property,  but  the  liability  of 
the  company  may  be  qualified  or  limited,  but  not  so  as  to  excuse 
them  from  the  diligence  which  the  law  requires. '' 

(11.)  Because  the  court  erred  in  charging,  ''  The  company  will 
not  be  liable  unless  you  should  believe  from  the  evidence  that  there 
was  a  want  of  diligence  upon  the  part  of  defendant  in  the  running 
of  its  trains,  or  in  any  way  connected  with  its  duties  toward  the 
stock  which  they  were  transporting." 

(12.)  Because  the  court  refused  to  charge  as  requested  in  writing' 
by  the  defendant :  ''If  you  find  the  contract  mentioned  in  defend- 


FEBRUARY  TERM,  1881.  77 

(Georgia  Bailioad  ▼.  Beatie. 


snt's  plea  was  sigfted  by  plaintiff,  John  Thomas,  there  can  be  no 
lecorery  in  this  case." 

(14.)  Becanse  the  court  refused  to  give  in  charge  the  following 
request,  in  writing:  ''  It  was  competent  for  the  plaintiff  and 
defendant  to  make  the  special  contract  set  up  by  the  defendant, 
and  under  that  contract  there  can  be  no  recoyery  except  for  fraud 
or  gross  negligence ;  and  as  the  declaration  makes  no  such  charge, 
plaintiff  cannot  recoyer." 

(18.)  Because  the  court  erred  in  charging,  ''Now,  gentlemen, 
there  is  a  stipulation  that  in  case  the  loss  or  damage  occurs  from 
any  one  or  more  of  these  causes,  the  company  shall  not  be  lia- 
ble, and  if  you  oelieye  from  the  eyidence,  that  the  damage  alleged 
to  haye  been  done  to  this  stock  during  that  transportation  from 
here  to  Augusta  was  caused  by  one  or  more  of  these  stipulations, 
then  the  company  will  not  be  liable  unless  you  should  belieye  from 
the  eyidence  that  there  was  a  want  of  diligence  upon  the  part  of 
the  defendant  in  the  running  of  its  trains,  or  in  any  other  way 
connected  with  its  duties  toward  the  stock  which  they  were  trans- 
porting.^' 

We  very  readily  recognize  the  common-law  rule  of  liability  of 
common  carriers  so  earnestly  and  ably  presented  by  the  counsel  for 
defendant  in  error,  and  well  understand  that  in  cases  of  loss,  pre- 
sumptions are  against  them,  and  no  excuse  ayails  them,  unless  it 
was  occasioned  ''by  the  act  of  God  or  the  public  enemi^  of  the 

State." 
We  also  recognize  that  a  common  carrier  cannot  limit  his  liability 

by  publication  or  by  entry  on  receipts  given  or  tickets  sold;  "  but 

that  he  may  make  an  express   contract,  and  then  be  governed 

thereby."    All  these  are  familiar  rules,  and  are  applicable  to  such 

articles  of  an  inanimate  nature,  as  were  then  transported,  and 

known  to  the  common  law  as  objects  of  transportation.     But  in  the 

transportation  of  live  stock,  in  the  case  of  Georgia  Railroctd  y. 

8p€ars,*  decided  at  the  present  term,  this  court  said,  "  At  common 

law,  the  only  exceptions  to  the  liability  of  the  common  carrier  for 

losses  were  where  they  occurred  by  the  act  of  God,  or  the  public 

enemy.     But  to  these  have  since  been  added  cases  where  the  goods 

were  lost  by  their  own  decay — from  an  inherent  infirmity  or  by 

the  fault  of  the  owner  himself  —  and  still  later,  from  the  necessity 

and  justice  of  the  case,  another  exception  has  been  introduced  in 

*PlMt,  p.  81. 
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fayor  of  the  carrier  of  live  stock,  of  accountability  for  its  loss  or 
injury  resulting  from  its  own  vicious  propensities  and  the  damages 
incident  to  its  carriage  from  its  inherent  natural  character;  so  that 
it  now  seems  to  be  settled  that  a  carrier  of  living  animals  as  freight 
is  a  common  carrier  as  to  such  freight,  and  liable  as  such  with  the 
foregoing  exception.  That  is  to  say,  he  is  liable  as  in  other  cases 
—  as  an  insurer —  except  from  the  act  of  God,  the  public  enemy, 
or  of  the  animals  themselves,  unless  he  has  further  protected  him- 
self  by  contract."  See  Georgia  Railroad  v.  Spears,  of  the  present 
term,  and  authorities  cited.  It  was  also  recognized  in  the  same 
case  that  the  common  carrier  of  live  stock  might  limit  his  liability 
by  special  contract,  as  recognized  in  the  Code,  §  2068.  This  rule 
of  liability  of  common  carriers,  as  to  live  stock  transported,  having 
been  thus  settled  in  the  case  cited,  we  need  not  look  further  for 
the  ruling  or  authority  on  this  point.  But  the  question  of  liability 
in  this  case  does  not  depend  upon  the  rule  of  law  above,  but  upon 
the  special  a-jrw^ement  these  parties  have  entered  into,  limiting  still 
further  tlicir  liability.  For  a  consideration,  the  plaintiffs  below 
stipulated  in  the  transportation  of  this  car  of  stock  the  company 
shall  not  be  liable  in  damages  on  account  of  their  being  '^  weak,"  or 
''escaping,"  or  "  injuring  themselves  or  each  other,"  or  for  "over- 
loading," "heat,"  "suffocation,"  "fright,"  "viciousness,"  "fire, 
or  "  burning  of  any  material  while  in  possession  of  the  company, 
or  "from  all  other  damages  incidental  to  railroad  transportation, 
unless  caused  by  the  fraud  or  gross  negligence  of  the  company. 
The  rights  of  the  shipper  and  liability  of  the  company  are  fixed 
by  this  contract  so  far  as  the  same  may  be  legal,  and  so  far  as  the 
damages  may  be  the  result  of  any  of  the  causes  therein  legally  stip- 
ulated against.  The  court  below,  in  its  charge  to  the  jury,  recog- 
nized that  under  the  law  it  was  competent  for  the  railroad  company 
to  fix  and  limit  its  liability  as  a  common  carrier  of  this  stock  by  a 
special  contract,  and  in  charging  on  this  contract,  said  to  the  jury, 
"  It  is  therefore  provided  in  the  contract  that  said  owner  and  ship- 
per do  hereby  assume  and  release  the  railroad  company  from  all 
injury,  loss,  damage  or  depreciation  which  the  animals,  or  either  of 
them,  may  suffer  in  consequence  of  their  being  weak,  or  escaping  or 
injuring  themselves  or  each  other,  or  in  consequence  of  overload- 
ing, heat,  suffocation,  fright,  viciousness,  or  being  injured  by  fire 
in  the  burning  of  any  material  while  in  possession  of  the  company. 
Now,  gentlemen^  there  is  a  stipulation  that  in  cases  of  loss  or 
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damage  accruing  from  any  one  or  more  of  these  caiuses  the  com- 
pany  shall  not  be  liable,  and  if  you  believe  from  the  evidence  that 
the  damage  alleged  to  have  been  done  to  this  stock  was  caused  by 
any  one  or  more  of  these  stipulations,  then  the  company  will  not 
1)6  liable,  unless  you  believe  from  the  evidence  that  there  was  a 
want  of  diligence  upon  the  part  of  the  defendant  in  the  running  of 
its  train,  or  in  any  other  way  connected  with  its  duties  to  the  stock 
wliich  they  were  transporting.  But  if ,  as  I  told  you,  their  want 
of  diligence  did  not  contribute  to  this  loss  in  the  ordinary  course 
of  transportation,  and  the  damages  to  these  cattle  occurred  from  any 
one  or  more  of  the  causes  stipulated  in  this  contract,  the  defend- 
ants would  not  be  liable/' 

It  was  to  this  charge  of  the  court  defendants  below  excepted, 
and  insist  that  it  was  error. 

We  did  not  decide  or  intend  to  decide  in  the  case  of  Georgia 
Railroad  v.  Spears,  that  the  company  could  by  special  contract  with 
the  shipper  stipulate  against  any  damage  or  injury  that  might  re- 
Fult  from  the  running  of  the  trains,  or  that  would  relieve  them 
from  the  rule  of  law  that  imposes  upon  them  extraordinary  dili- 
gence in  the  running  or  management  of  their  trains.  Nor  do  we 
intend  so  to  hold  in  this  case,  as  it  is  not  necessary  for  the  decision 
of  the  question  made  in  this  record.  But  we  did  decide  in  the 
case  referred  to,  that  it  was  competent  for  the  common  carrier  in 
the  transportation  of  live  stock  to  stipulate  and  agree  with  the 
{shipper,  for  a  consideration,  that  the  company  should  be  released 
from  all  liability  for  damages,  for  any  thing  that  might  accrue  to 
aaid  stock  so  being  transported,  which  was  disconnected  and  apart 
from  the  conduct  or  running  of  said  trains;  for  instance,  from  over- 
loading, suffocation,  heat,  and  casualties  resulting  from  such  causes, 
bat  that  a  contract  of  such  a  character  would  be  upheld  and  pro- 
tect the  company.  In  other  words,  that  they  might  by  contract 
stipulate  against  being  insurers  of  the  stock  thus  transported,  from 
any  casualty  or  accident  not  traceable  to  negligence  in  the  care, 
management  and  running  of  the  trains,  and  that  such  a  contract 
woold  relieve  them  from  that  rule  of  diligence  in  caring  for  said 
stock  transported,  which  in  its  absence  the  law  would  impose. 

The  court  in  its  charge  instructed  the  jury,  ''  That  the  common 
carrier  could  not  by  any  contract  absolve  itself  from  liability  on  ac- 
eonnt  of  the  want  of  diligence. ''  The  court  said,  ^'the  diligence 
vhich  the  law  requires  is  the  diligence  which  the  company  must 
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ment  in  the  loading,  shifting  and  caring  for  her  in  transit  from. 
Atlanta  to  Augusta  on  its  said  raiboad. 

The  defendant  pleaded  the  general  issue,  and  special  pleas  that 
it  was  not  a  common  carrier  of  live  freight,  and  was  bound  as  to- 
such  freight  only  to  ordinary  diligence;  that  defendant  was  not 
guilty  of  any  degree  of  negligence;  that  the  obligation  of  defendant 
was  this  and  no  more,  viz. :  To  furnish  proper  cars  and  conduct 
them  skillfully,  and  that  defendant  had  done  this  and  brought  its 
train,  including  the  car  on  which  this  animal  was  shipped,  without 
accident  and  on  schedule  time  to  Augusta;  that  the  mare  died  of 
disease,  or  was  injured  by  reason  of  her  own  natural  propensities  or 
those  of  the  animals  with  which  she  was  transported. 

The  testimony  as  disclosed  by  the  record,  shows  that  the  plaintiff 
through  his  agents,  Wooten  &  Co.,  shipped  nineteen  mules  and 
three  horses  on  a  through  bill  of  lading,  issued  by  the  Nashville, 
Ohattanooga  and  St.  Louis  Bailroad  Company,  from  Nashville  t^ 
Augusta,  October  19,  1877.  This  bill  of  lading  contained  the  fol- 
lowing  provision  among  others,  to  wit: 

**  Whereas,  the  Nashville,  Chattanooga  and  St.  Louis  Bailway 
and  connecting  lines  transport  live  stock  only  at  first  class  rates, 
except  when  in  consideration  of  a  reduced  rate  in  car  load  the 
owner  and  shipper  assume  certain  risks,  specified  below;  now,  in 
consideration  of  said  railroads  agreeing  to  transport  the  above  de- 
scribed live  stock  at  the  reduced  rates  of  $120  per  car  load,  and  a 
free  passage  to  the  owner  or  his  agent  on  the  train  with  the  stock, 
the  said  owner  and  shipper  do  hereby  assume  and  release  the  said 
railroads  from  all  injury,  loss  and  damage,  or  depreciation  which 
the  animals  or  either  of  them  may  suffer  in  consequence  of  their 
being  weak,  or  escaping,  or  injuring  themselves  or  each  other,  or 
in  consequence  of  overloading,  heat,  suffocation,  fright,  viciousness,. 
or  being  injured  by  fire,  or  the  burning  of  any  material  while  in  the 
possession  of  the  compauies,  and  from  all  other  damages  incidental 
to  railroad  transportation,  which  shall  not  have  been  caused  by  the 
fraud  or  gross  negligence  of  said  railroad  companies. 

And  it  is  further  agreed  that  the  said  owner  or  shipper  is  to  load 
and  unload  and  transfer  said  stock,  with  the  assistance  of  the  com- 
pany's agent  or  agents,  at  his  or  their  own  risk.'' 

This  bill  of  lading  was  headed,  in  large  letters,  much  more  con- 
spicuous than  any  other  printing  or  writing  on  it:  **  Live  Stock 
Contract."      Across  its    face    was   printed   in    conspicuous    red 
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letten:  ''It  is  agreed  and  understood  that  the  terms  of  this 
contract  apply  to  any  and  all  roads  which  are  a  party  to  this  rate." 
The  animalB  came  to  Atlanta  and  were  thei*e  unloaded  and  fed 
by  0.  H-  JoneSy  liyery  stable  keeper.  They  were  i*eloaded  on  the 
car  of  the  defendant  0.  H.  Jones  himself,  or  by  his  agent,  pro- 
cured a  free  pass  for  plaintiff  from  Atlanta  to  Augusta,  and  on  re- 
ceiying  said  pass,  signed  a  special  contract.  The  contract  read  as 
follows: 

*^  Office  of  Oeobgia  Railboad  Company,     ) 

Atlaio'a,  Ga.,  October  22,  1877.  ) 

"  Receiyed  of  Edw.  A.  Werner,  agent  of  Georgia  Railroad  and 
Banking  Oompany,  at  Atlanta,  certificate  of  free  passage  on  the 
train  of  Georgia  Railroad  from  Atknta  to  Augusta.  The  consid- 
eration for  which  is  that  I  am  to  assume  all  risk  of  loss  or  damage 
to  the  stock  between  Atlanta  and  Augusta,  loaded  in  car  No.  112, 
except  such  as  may  be  caused  by  collision  of  train  or  running  off 
the  track. 

J.  J.  SPEARS, 
per  0.  H.  Jones." 

Plaintifl  received  the  free  pass  mentioned  in  the  contract  from 
0.  H.  Jones,  and  trayelled  on  it  from  Atlanta  to  Augusta. 

The  train  bn^which  the  stock  was  shipped  reached  Augusta  on 
time.  The  mare  on  the  way  was  discoyered  to  be  lying  down  and 
groaning.  Efforts  were  made  to  get  her  up,  but  they  failed,  and 
she  reached  Augusta  in  a  dying  condition,  and  died  in  the  com- 
pany's possession.  The  jury  on  the  trial  rendered  a  yerdict  against 
the  company  for  the  yalue  of  the  mare;  a  new  trial  was  moved  and 
refused,  and  the  defendant  excepted.  The  questions  of  law  made 
by  this  record  arise  on  the  liability  of  the  company  under  the  facts 
as  hereinbefore  set  out. 

1.  Tranq;K>rtation  of  live  stock  by  common  carriers  over  land 
was  unknown  to  the  common  law;  hence  in  fixing  their  liability  it 
was  done  with  reference  to  the  nature  and  kinds  of  property  gene- 
rally  transported.  To  apply  the  same  rigid  rules  to  animate  prop- 
erty, possessing  the  power  and  and  oftentimes  the  will  to  cause 
injuries  and  losses*  in  consequence  of  its  own  vitality,  would  be  ex- 
tending the  rule  beyond  reason  and  justice.  To  establish  there- 
lore  a  just  and  proper  legal  liability  in  such  cases,  has  been  the 
subject  of  mudi  labor  and  consideration  by  the  learned  judges  who 
haye  been  called  upon  to  deal  with  it. 
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At  oommon  law  the  only  exceptions  to  the  liability  of  the  com- 
mon carrier  for  losses  were,  where  they  oconrred  by  the  act  of  God 
or  the  public  enemy.  Bat  to  these  haye  since  been  added  cases 
where  the  goods  were  lost  by  their  own  decay,  from  an  Inherent 
infirmity,  or  by  the  fault  of  the  owner  himself.  And  still  later, 
and  '^from  the  necessity  and  justice  of  the  case  another  exception 
has  been  introduced  in  favor  of  the  carrier  of  live  stock,  of  accounta- 
bility for  its  loss  or  injury  resulting  from  its  own  uncontrollable 
rioious  propensities,  and  the  damages  incident  to  its  carriage  from 
its  inherent  natural  chai*acter."  So  that  it  now  seems  to  be 
settled  that  a  carrier  of  living  animals  as  freight  is  a  common  car- 
rier as  to  such  freight,  and  liable  as  such  with  the  foregoing  excep- 
tion. That  is  to  say,  he  is  liable  as  in  other  cases,  except  from  the 
act  of  God,  the  public  enemy,  or  of  the  animals  themselves,  unless 
he  has  further  protected  himself  by  contract.  14  N.  Y.  570; 
Hutch,  on  Carriers,  §  222;  6  Otto,  258;  111  Mass.  142;  52  N.  H. 
255;  21  Mich.  166;  4  Am.  Bail.  Bep.  418;  3  Wood.  380. 

2.  The  right  of  limiting  the  carrier's  liability  by  contract  was  at 
first  denied  to  him,  and  was  so  ruled  by  the  Supreme  Court  of  New 
York.  19  Wend.  234  and  251.  But  when  the  question  came  be- 
fore the  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Neio  Jersey  Steam  Namgaiion  Company  v.  Merchantt?  Bank,  that 
court  unanimously  held  that  a  common  carrier  might  restrict  his 
liability  by  special  contract,  and  this  is  now  the  settled  law  of  most 
of  the  States.     6  How.  344. 

It  is  also  settled  that  whilst  this  may  be  done,  it  is  never  allowed 
by  a  mere  notice,  but  must  be  upon  a  special  or  express  contract. 
This  rule  has  been  incorporated  into  our  statute  law.  Code,  § 
2068.  i  . 

In  the  case  before  us  the  liability  turns  not  upon  the  ordinary 
liability  of  the  common  carrier,  but  upon  special  contract/  and  in 
such  cases  the  latter  must  control.  The  testimony  shows  that  the 
plaintiff,  by  his  agents,  shipped  with  other  stock  the  mare  in  ques- 
tion, upon  a  through  bill  of  lading,  in  which  it  was  agreed,  in  con- 
sideration of  reduced  rates  and  a  free  passage  to  the  owner  or  his 
agent  on  the  train  with  the  stock,  to  assume,  and  -release  the  rail- 
roads from  all  injury,  loss' and  damage,  or  depreciation  which  the 
animals  might  suffer  in  consequence  of  their  being  weak,  escaping 
or  injuring  themselves  or  each  other,  or  from  overloading,  heat, 
suffocation  or  viciousness,  and  from  all  other  damages  incidental 
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to  railroad  transportation,  and  not  caused  by  the  fraud  or  the  gross 
negligence  of  the  companies.  This  bill  of  lading  was  signed  by 
both  parties,  and  yet  the  question  is,  was  it  a  binding  contract?  It 
would  not  be  doubted  but  from  the  fact  of  its  being  incorporated  in 
the  bill  of  lading. 

Under  our  statute,  notices  given  by  entries  on  receipts  will  not 
limit  the  carrier's  liability;  it  requires  an  express  contract.  Al- 
though therefore  receipts  and  bills  of  lading  might  be  covered  all 
oyer  with  notices  limiting  the  liability  of  the  carrier,  thej  perse 
would  amount  to  nothing.  But  if  the  parties  make  a  special  con- 
tract to  that  effect  it  will  not  be  set  aside  because  it  may  have  been 
inserted  in  the  receipt  —  the  question  in  such  cases  being,  was  there 
an  express  contract,  and  not  where  it  was  put.  37  Ga.  633-4m5; 
42  id.  490. 

3.  The  contract  set  out  in  this  testimony,  when  established,  binds 
both  ])artie8,  and  each  one  must  be  governed  by  its  terms.  But 
even  if  this  contract  were  out  of  the  way,  or  was  without  binding 
force,  that  which  was  made  at  Atlanta  is  without  the  objection  of- 
fered to  this,  and  puts  out  of  all  dispute  the  question  of  its  validity 
because  of  being  in  a  receipt.  It  provides  that  in  consideration 
of  a  free  passage  on  the  train  of  the  Georgia  Railroad  from  Atlanta 
to  Augusta,  the  plaintiff  assumes  all  risk  of  loss  or  damage  to  the 
stock  between  those  points,  except  such  as  may  be  caused  by  colli- 
sions or  running  off  the  track.  The  liability  of  the  railroad  is  fixed 
by  this  contract;  the  rights  of  the  shipper  are  fixed  by  it;  and  if  it 
is  neither  impossible,  immoral,  unreasonable  nor  illegal,  it  must  be 
enforced. 

But  it  is  insisted  by  counsel  for  the  defendant  in  error,  that  it  is 
unreasonable  and  against  the  public  policy.  We  think  that  so  far 
from  its  being  unreasonable,  it  is  on  the  contrary  a  proper  and 
reasonable  bargain,  which  was  but  just  to  the  railroad,  in 
view  of  the  nature,  character  and  disposition  of  the  freight  itself. 
A  free  passage  on  the  stock  car  or  train  was  given  the  party  from 
Nashville  to  Augusta,  that  he  might  supervise  and  control  the 
management  of  his  stock  in  the  car,  and  protect  it  by  his  own  di- 
rections from  injury  or  damage,  by  reason  of  its  very  capacity  to 
produce  such  results. 

When  therefore  the  shipper  at  Atlanta  made  a  new  contract,  by 
which  he  was  to  take  the  passenger  train  and  abandon  the  stock 
train,  it  was  but  fair  and  right  that  the  company  should  insist  if 
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he  did  so,  that  he  should  '^  assume  all  risk  of  loss  or  damage  to  the 
stock  between  Atlanta  and  Augusta,  except  such  as  may  be  caused 
by  collision  of  trains  or  running  off  the  track. "  Neither  is  it  con- 
trary to  public  policy,  because  the  public  is  more  vitally  interested 
in  the  proper  and  regular  running  of  the  trains,  and  the  safety  with 
which  they  are  run,  than  it  is  in  the  special  safety  of  this  particu- 
lar freight  which  from  its  very  nature  is  exceedingly  liable  to  in- 
jury and  loss,  and  without  any  damage  to  the  public  even  if  lost. 

We  think  therefore  in  looking  at  this  case  in  all  its  legal  aspecta, 
as  presented  by  the  record,  that  the  judge  erred  in  taking  it  out  of 
the  contracts  made  by  the  parties,  as  well  as  by  his  refusal  to  charge 
without  qualification  as  requested  by  defendant's  counsel,  that  ''  If 
the  defendant  furnished  a  suitable  car,  and  if  the  animals  were 
properly  loaded,  and  no  accident  happened  to  the  train,  or  to  this 
particular  car,  and  this  mare  was  injured  by  no  defect  in  the  car, 
or  fault  in  the  loading,  or  mismanagement  of  any  part  of  the  train, 
the  defendant  is  not  liable."  To  this  request  the  judge  added: 
'^  Or  other  like  acts  of  negligence  of  the  officers  of  the  railroad,  or 
want  of  diligence  on  their  part,"  which  qualification  took  the  case 
out  of  the  contract,  and  placed  upon  the  company  the  carrier's  lia- 
bility when  there  is  no  contract,  and  to  our  minds  was  error. 

Our  judgment  under  the  law  and  the  facts  of  this  case  is  that 
the  yeidict  should  be  set  aside  and  a  new  trial  granted. 

Judgment  rwersed.  • 


JoNBS  y.  Fbeidekbubo. 

(66  Ga.  606.) 

Landlord  and  tenant'^ damage  to  one  tenant  by  negUgenoe  of  aneikor  in  um  of 

bath'Toom  aeeeuible  to  landlord. 

A  landlord  rented  a  room  on  the  fifth  floor  of  a  building,  with  a  batk-ioom 
and  water-oloeet  appurtenant  thereto,  and  appurtenant  also  to  another  room, 
which  remained  in  the  landlord's  control.  Injury  occurred  to  lower  tenaata 
hj  the  careleea  use  of  the  hath-room.  Held,  that  the  landlord  was  liable 
thereforp  although  not  personally  negligent.     {See  neie,  p.  89.) 

ACTION  for  injury  to  goods  by  water.    The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 
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Chuholm  it  Erwiny  for  defendants. 

GjiAWFORDy  J.  The  defendants  in  error  rented  the  first  four 
stories  of  a  building  in  the  city  of  Savannah,  in  which  they  were 
carrying  on  a  grocery  business.  Their  goods  suffered  damage  by 
reason  of  an  overflow  from  the  water-closet  and  bath-room  in  the 
fifth  story,  and  they  brought  suit  against  their  landlord  to  recover 
their  losses.  Uuder  the  e\'idence  the  judge,  sitting  as  court  and 
jury,  found  for  the  defendants,  and  the  case  was  brought  to  this 
court,  where  the  judgment  below  was  reversed  and  a  new  trial 
ordered.  Upon  this  new  trial  the  judge,  sitting  as  before,  decided 
the  case  in  favor  of  the  plaintiffs,  and  for  the  sum  of  $681.67,  to 
which  finding  the  defendants  excepted,  and  complain  of  the  same 
as  error. 

The  questions  of  law  involved  in  this  case  were  ruled  in  63  Ga, 
612,  and  are, 

Firsty  that  where  a  tenant  on  a  lower  floor  is  injured  by  the 
flowing  of  water  from  the  bath-tubs  and  water-fixture  situated  abov^ 
he  has  a  right  of  action  against  the  landlord,  if  the  overflow  results 
from  their  improper  construction,  and  this  liability  exists  without 
reference  to  the  occupation  of  the  upper  apartment  by  another 
tenant. 

Second,  If  the  construction  be  skillfully  planned  and  safely 
executed  against  overflow,  and  the  upper  apartments  are  rented  to, 
and  in  the  exclusive  control  and  possession  of,  a  tenant,  then 
the  landlord  is  not  liable,  and  the  person  damaged  must  look  to  his 
co-tenant  for  his  losses,  if  he  can  fix  negligence  upon  him. 

Third,  Where  the  upper  rooms  are  not  rented  to  nor  in  the 
exclusive  control  of,  a  tenant,  but  both  landlord  and  tenant  have 
the  right  of  possession,  and  neither  the  exclusive  right,  then  the 
landlord  is  liable  to  the  tenant  below. 

The  law  having  been  thus  settled  by  this  court  in  this  case,  it  is 
only  necessary  to  inquire  whether  the  landlord  had  parted  with  his 
right  of  possession  and  control  over  the  bath-room,  fixtures  and 
apartments  from  whence  the  damage  flowed,  as  upon  this  turns  the 
error  assigned. 

It  appears  from  the  testimony  that  there  were  in  the  fifth  story 
two  rooms  in  that  end  of  the  building,  a  north  room  and  a  south 
room,  separated  from  each  other  '^  by  a  partition  with  windows,  a 
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glass  partition."  At  the  front  side,  and  south-west  corner  of  the 
north  room  is  cut  off  a  little  vestibule,  and  bath-room  with  water- 
closet,  which  belonged  and  were  appurtenant  to  each  room,  and 
were  put  in  for  the  common  benefit  of  both.  When  the  south  room 
was  rented  to  Brown,  nothing  was  said  about  the  water-fixtures,  as 
he  had  the  right  to  use  them  by  reason  of  his  occupancy  of  the 
room.  He  only  wanted  one  of  the  rooms,  preferred  that  and  i*ented 
it,  which  gave  him  its  exclusive  use,  with  a  right  simply  to  use  the 
closet,  but  not  exclusively. 

If  then,  he  had  no  exclusive  right  to  the  closet,  there  must  have 
been  another  who  shared  it  with  him,  and  if  unrented,  it  could  have 
been  none  other  than  the  landlord.  Unless  therefore  we  are  to  re- 
verse the  judgment  pronounced  in  this  case,  or  there  be  some  fact 
to  take  it  out  of  the  ruling  heretofore  made,  he  would  be  liable  to 
answer  in  damages. 

But  it  is  said  that  the  tenant  had  the  only  key  to  the  folding 
doors  opening  into  a  common  hall.  If  that  fact  were  true,  it  did 
not  give  him  the  right  of  possession  to  both  rooms  and  the  closet, 
•to  the  exclusion  of  the  landlord  or  any  tenant  to  whom  he  might 
rent.  By  the  ruling  in  this  case,  until  the  landlord  had  put  the 
rooms  in  the  exclusive  possession  and  control  of  a  tenant,  he  could 
not  discharge  himself  from  liability  as  the  landlord,  whose  duty  it 
was  to  protect  his  tenants  below  from  damage  from  that  portion  of 
the  building  over  whicli  he  had  not  parted  with  control. 

Brown  rented  only  one  room  ;  from  that  he  could  exclude  the 
landlord,  but  from  none  other.  If  the  landlord  allowed  him  the 
use  of  a  key  which  also  led  into  the  other,  his  use  of  the  key  and 
the  room  was  the  landlord's,  and  not  of  right  his  own.  The  lisJ[)ility 
arises  from  negligence,  and  that  there  was  negligence  there  is  no 
question.  It  is  immaterial  whether  the  landlord  did  the  damage 
by  his  own  act  or  that  of  another.  As  to  the  bath-room  and  closet, 
the  agent  of  the  defendants,  in  the  court  below,  testifies  that  Brown 
was  not  the  tenant  of  that  room  only  by  reason  of  its  being  appur- 
tenant to  both  north  and  south  rooms,  that  there  was  nothing  said 
about  it  on  the  rental.  If  not  the  tenant,  and  he  had  the  access 
to  it,  then  he  was  quoad  hoc  the  agent  of  the  landlord  and  he  must 
f       answer  for  his  acts. 

fl 

The  landlord  must  see  to  it  that  he  does  not  imperil  the  safety  of 
the  property  of  his  tenants,  by  intrusting  to  another  the  control 
and  management  of  business  that  requires  diligence ;  if  he  does. 
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sod  damage  ensues,  he  will  not  be  permitted  to  reply  that  because 
it  was  not  his  own  personal  act,  he  is  not  to  be  held  responsible. 

We  think  therefore  that  the  decision  of  the  court  below,  whatso- 
eyer  may  have  been  the  reasons  that  prompted  it,  was  correct  under 
the  ruling  in  63  Oa^  612,  and  must  be  affirmed. 

Judgment  affirmed. 


NoiB  nr  IBB  Bboktbl —In  F^rtldenhvrg  ▼.  J<me»,  68  Oa.  618,  the  oourt  said :  '*Th6re- 
fora  If  it  be  law  thet  before  the  landlord  can  reUere  himself  from  Uabttlty  to  his  tenant  on 
a  lower  floor  from  damage  done  by  the  landlord's  property  on  the  upper  floor,  by  showini^ 
that  he  had  translerred  to  another  tenant  the  entire  right  to  use  and  occupy  the  property, 
the  neidlgent  nseof  whioh  caused  the  damage,  then  in  this  case  the  landlord  has  not  shown 
nch  ezchnlTe  right  of  user  by  the  facts,  and  the  judgment  of  the  court  below  is  wrong, 
and  a  new  trial  most  be  awarded.  That  the  landlord  must  liaTe  so  parted  with  the  entire 
piTwsiou,  and  the  exclusive  rii^tof  possession,  seems  well  settled.  Inhabitants  of 
Mi^fordT.  JSMftTEMfc.  9AIlen,  17;  ShiftUyr.  Fifty  AmnoUOet,  106 Mass.  194;  s.  a,  8  Am. 
Bep.  m :  SaiUbury  t.  Ber^te^irodert  106  Mass.  4fi6 ;  s.  o.,  8  Am.  Sep.  8M ;  Toole  ▼.  Beckett, 
67]le.6li:s.  a,9IAm.Bep.6i;  MGray,  279.  See  ahio,  CHietourv.3ratirer.  75111.  289: 
•lcVAbl  Sep.  08;  Taylor  Land.  A  Ten.,  •  34;  Sherm.  A  Bedf.  Neg.,  |§fi01.  51S,  518. 514. 

"  WMCe  T.  JfonCdomeri/,  OS  Ga.  904,  far  from  being  repugnant  to  this  principle,  sustains 
■nd  upholds  it.  Tbere  the  tenant  had  the  entire  posoearion  and  exclusive  control,  and 
esdnsive  right  to  control,  the  upper  floor.  There  we  say,  that  *  the  use  of  the  tenements 
fMQy  belongs  to  the  tenant  during  the  lease ;  they  are  his  property  to  use  for  the  term 
for  which  they  are  rented ;  and  the  landlord  has  no  right  to  enter  upon  them,  except  by 
permission  of  the  tenant,  during  the  term  for  which  they  are  rented. ' 

**  OX  coune.  In  such  a  case,  where  the  bath-tubs  were  properiy  constructed,  the  iand- 
lord  is  not  and  ought  not  to  be  liable  ;  but  In  a  ease  where  he  has  the  right  to  enter,  where 
he  has  the  Joint  right  of  possesion  of  the  bath-room,  through  the  entrj of  which  he  must 
go  to  get  to  that  part  he  has  not  rented  to  anybody,  and  wliere  he  kept  a  Janitor  to  keep 
it  in  repair,  then  he  Is  liable.** 
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ComtUuUonal  law — regulation  of  eommeree  —  in^unciian  —  telegraph  eampan^, 

A  constitutional  pioTislon  that  no  foreign  corporation  shall  do  bnslDefls  in  the 
State  without  having  a  known  place  of  business  and  an  authorized  agent 
therein  is  not  in  yiolation  of  the  Federal  Constitution  ;  and  a  home  telegraph 
company  will  not  be  restrained  from  impeding  and  obetrncting  a  foreign 
telegraph  company  in  erecting  and  operating  its  lines  in  the  State,  where 
the  complainant  does  not  show  that  it  has  such  a  place  of  boslness  and 
agent. 

No  State  can  exclude  a  foreign  telegraph  company  from  doing  bnsinees  within 
its  boundaries. 

BILL  to  restrain  defendant  from  impeding  and  obstructing  com- 
plainant in  erecting  and  operating  their  line.      The  head- 
note  and  opinion  state  the  case.     The  bill  was  disnuBsed  below. 

ff.  PiUanSy  for  appellant. 

(hylord  B.  Clark  and  Frank  B.  Clark,  Jr.,  for  appellee. 
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SoM£RViLL£,  J.  The  bill  iu  this  case  was  filed  by  the  appellant 
against  the  appellee^  claimiug  to  be  organized  as  a  body  eorpomte 
under  the  laws  of  Louisiana,  and  showing  itself  entitled,  as  a  tele- 
graph company,  to  the  benefits  of  the  act  of  Congress  of  July  24, 
1866,  relating  to  the  construction  of  telegraph  lines  over  the  pul> 
lie  domain,  across  navigable  streams,  and  along  ^^any  of  the  mili- 
tary or  po6t-ix>ads  of  the  United  States." 

The  complaint  does  not  allege  the  possession  or  ownership  of  any 
property  whatever  in  the  State  of  Alabama,  except  its  corporate 
franchise,  nor  does  it  claim  to  have  acquired  by  contract,  condem- 
nation, or  otherwise,  any  right  of  way  for  the  construction  of  its 
lines  within  the  territorial  jurisdiction  of  this  court.  It  is  liow- 
^ver  averred,  that  the  appellee  (the  defendant  in  the  bill)  threatens 
to  harass,  impede  and  obstruct  complainant,  so  as  to  delay  or  pre- 
vent  the  construction  of  such  work  or  enterprise,  which  it  has  a 
right  to  prosecute  under  the  license  authorized  by  the  said  act  of 
Congress.  It  is  claimed  that  these  t]ii*eats,  if  executed,  will  pro. 
duce  irreparable  damage,  and  the  bill  prays  an  injunction  to  restrain 
the  execution  of  them.  The  case  was  submitted  on  demuri*er  and 
motion  to  dismiss  for  want  of  equity,  and  the  chancellor  sustained 
the  demurrer,  dismissed  the  bill  and  dissolved  the  temporary 
injunction. 

Section  4,  art.  14  of  the  Constitution  of  1875  provides  that  "  no 
foreign  corporation  shall  do  any  business  in  this  State  without 
having  at  least  one  known  place  of  business  and  an  authorized  agent 
or  agents  therein,  and  such  corporation  may  be  sued  in  any  county 
where  it  does  business  by  service  of  process  upon  an  agent  any- 
where in  this  State." 

This  clause  of  the  Constitution  is  prohibitory  and  needs  no  legis- 
lation to  carry  the  mere  prohibition  into  effect,  or  to  give  it  force. 
The  bUl,  filed  by  the  appellant  corporation,  fails  to  aver  that  it  has 
any  place  of  business  or  an  authorized  agent  in  the  State  of  Ala- 
bama. It  has  therefore  presumptively  no  lawful  right  to  do  any 
business,  in  the  State  by  reason  of  this  constitutional  prohibition, 
provided  the  clause  in  question  is  not  violative  of  the  Constitu- 
tion of  the  United  States,  or  of  any  law  enacted  by  Congress  pur- 
suant thereto. 

To  this  question  we  propose  to  direct  our  inquiry.  "  Congress  litis 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
several  States."     Const.  U.  S.,  art.  1,  §  8,   par.  3.      The  act  of 
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Congress,  approved  July  24,  1866  (14  Stat.  221;  Rev.  Stat.,  § 
6263  ei  seq,),  under  which  appellant  claims  its  license,  confers 
simply  *'  the  right  to  construct,  maintain  and  operate  lines  of  tele- 
graph," along  military  or  post-roads  of  United  States,  over  tlie 
public  domain  or  across  navigable  streams,  and  this  law  has  been 
held  by  the  Supreme  Court  of  the  United  States  to  be  a  Taliil 
exercise  of  the  power  to  regulate  commerce  between  the  States. 
Pensacola  Tel  Co.  v.   West.  Union  Tel.  Co.,  96  U.  S.  1. 

The  same  court  had  previouly  held  in  Paul  v.  Virginia,  8  Wall. 
168,  that  a  State  might  exclude  a  foreign  insurance  company  from 
its  jurisdiction,  and  that  such  companies,  when  mere  corporations, 
find  no  protection  in  that  clause  of  the  Federal  Constitution,  which 
declares  that  the  '^  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the  several  States.'' 
Art.  4,  §  2.  That  was  not  however  the  case  of  a  corporation 
engaged  in  inter-State  commerce,  such  sis  a  telegraph  or  railroad 
company,  and  as  to  these  the  rule  is  decided  to  be  diffei*ent. 
6  Otto,  1.  Admitting  the  soundness  of  this  conclusion,  we  may 
concede  its  logical  sequel,  as  enunciated  in  the  case  of  Pensa. 
Tel.  Co.  v.  West.  U.  Tel.  Co.  supra,  that  no  State  can  exclude 
such  foreign  corporations  from  doing  business  within  its  limits, 
directly  or  indirectly,  by  legislative  prohibitions  or  otherwise. 

The  power  to  regulate  commerce  is  manifestly  a  dormant  power 
until  brought  into  activity.  It  covers  a  wide  field  and  embraces 
many  subjects,  and  to  the  extent  that  Congress  fails  to  exercise 
it  in  any  given  case,  it  seems  to  be  conceded  that  it  is  a  con- 
current power  and  may  be  exercised  by  any  State.  As  said  by 
Justice  SwAYXE,  speaking  for  the  Supreme  Court  of  the  United 
States,  in  Oilman  v.  Philadelphia,  d  Wall.  713  (725):  **  Until 
this  dormant  power  of  the  Constitution  is  awakened  and  made 
effective  by  appropriate  legislation,  the  reserved  power  of  the 
States  is  plenary,  and  its  exercise  in  good  faith  cannot  be  made  the 
subject  of  review  by  this  court." 

This  concurrent  exercise  of  such  a  power  by  the  Federal  and 
State  governments  is  illustrated  in  the  case  of  Steamship  Co.  v. 
Joliffe,  2  Wall.  450.  There  Congi'ess  had  provided  by  law  a  sys- 
tem under  which  the  master  and  owner  of  vessels,  propelled 
by  steam,  were  required  to  employ  competent  pilots  to  navigate- 
such  vessels  on  their  voyage.  The  legislature  of  Galifomia  passed 
an  act  entitled,  "  An  act  to  establish  pilots  and  pilot  regulations  for 
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the  port  of  San  Francisco.'*  Mr.  Justice  Field,  delivering  the 
opinion  of  a  majority  of  the  court,  says,  speaking  of  the  consti- 
tutional power  under  discussion:  ''But  this  clause  does  not,  in 
terms,  exclude  the  exercise  of  any  authority  by  the  States  to  regu- 
late pilots,  on  the  contrary,  the  authority  of  the  States  to  regulate 
the  whole  subject,  in  the  absence  of  legislation  on  the  part  of 
Congress,  has  been  recognized  from  the  earliest  period  of  the  gOY- 
emment."  The  two  acts,  the  one  passed  by  the  general  govern- 
ment and  the  other  by  the  legislature  of  California,  though  both 
related  to  the  same  general  subject  matter,  were  declared  consist- 
ent with  each  other  and  a  valid  exercise  of  legislative  power.  The 
Califoniia  statute  was  clearly  a  police  law  or  regulation,  and  well 
sustained  no  doubt  as  such.  In  Oilman  v.  Philadelphia^  supra, 
Mr.  Justice  Swayne  recognized  a  familiar  political  axiom  in 
American  constitutional  law,  pertinent  to  this  discussion,  when  he 
said  :  **  The  National  government  possesses  no  power  but  such  as 
has  been  delegated  to  it.  The  States  have  all  but  such  as  they 
have  surrendered." 

In  Pensa.  Tel.  Co.  v.  West.  Un.  Tel  Co.,  supra,  Waite,  0.  J., 
said :  "  State  sovereignty  under  the  Constitution  is  not  inter- 
fered with.  Only  National  privileges  are  granted."  And  again  : 
*'Upon  principles  of  comity,  the  corporations  of  one  State  are  per- 
mitted to  do  business  in  another  unless  it  conflicts  with  the  law, 
or  unjustly  interferes  with  the  rights  of  tlie  citizens  of  the  State 
into  wWch  thev  come." 

In  the  License  Tax  Cases,  5  Wall.  469,  it  was  declared  by  Chase, 
C.  J.,  in  behalf  of  the  court,  that  a  license  to  sell  spirituous  liquors, 
obtained  from  the  general  government,  conferred  no  authority  on 
the  licensee,  to  violate  any  police  law  or  regulation  of  a  State,  in 
whose  domain  he  might  seek  to  exercise  the  right. 

The  police  power  of  a  State  is  a  most  important  power,  essential 
to  its  very  existence,  and  has  been  declared  by  the  supreme  judi- 
cial interpreter  of  the  Federal  Constitution  to  embrace  'Hhe  pro- 
tection of  the  lives,  health  and  property  of  her  citizens,  the  main- 
tenance of  good  order,  and  the  presiervation  of  the  public  inprals; 
and  the  legislature,"  it  is  added,  '^  cannot  by  any  contract  divest 
itself  of  the  power  to  provide  for  these  objectis."  Beer  Co.  v.  Massa- 
chusetts, 97  F.  S.  25. 

Without  this  valuable  power,  that  protection  of  life,  liberty  and 
property,  for  which  all  government  is  established,  could  not  be 
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secured  to  the  citizens  of  any  Gommonwealth.  No  law  of  the  gen* 
end  goyemment  is  therefore  to  be  interpreted  as  invading  this 
power  unless  such  intent  is  clear  and  obvious.  The  mandate  of 
sec.  4,  of  art.  14,  of  the  Constitution  of  Alabama,  which  requires 
foreign  corporations  to  have  a  known  place  of  business  and  an 
authorized  agent,  is  just  as  much  a  police  regulation  for  the  protec- 
tion of  the  property  interests  of  its  citizens  as  a  law  forbidding 
vagrancy  among  its  inhabitants.  It  does  not  impede  or  obstruct 
unreasonably  any  right  conferred  on  foreign  telegraph  corporate 
companies  by  the  act  of  Congress  of  July  24,  1866,  and  is  therefore 
free  from  constitutional  objection.  Nor  do  we  design  to  intimate 
that  any  State  law  having  such  an  efFect  would  be  constitutional. 

The  appellant  corporation,  in  this  bill,  does  not  show  that  it  is 
the  possessor  or  owner  of  any  property  in  the  State  of  Alabama 
nor  in  fact  of  any  property,  save  its  corporate  franchises,  acquired 
from  a  foreign  jurisdiction.  It  neither  claims  to  have  purchased  nor 
condemned  any  right  of  way  under  its  license.  It*  does  not  claim 
to  have  constructed  or  attempted  to  construct  any  portion  of  its 
contemplated  line  of  telegraph,  or  to  have  procured  the  material 
therefor.  We  do  not  think  the  protective  and  preventive  jurisdic- 
tion of  a  court  of  equity,  by  the  extraordinary  process  of  injunction, 
can  or  should  be  invoked  upon  such  a  remote  and  speculative 
apprehension  of  injury.  A  complainant  might,  with  as  much  rea- 
son, seek  to  enjoin  waste  upon  a  well-timbered  tract  of  land  for 
which  he  was  negotiating,  and  a  deed  to  which  he  expected  to 
obtain  the  following  day  or  ensuing  week ;  or  to  ask  protection 
by  injunction  against  interference  with  a  ferry  franchise  before  he 
was  the  possessor  or  owner  of  the  banks  of  the  stream  over  which 
he  proposed  to  run  it. 

The  history  of  equity  jurisprudence,  we  apprehend,  fails  to  fur- 
nish a  case  of  this  character  where  there  has  ever  been  an  interposi- 
tion by  injunction  under  the  pretext  of  preventing  irremediable 
damage,  or  on  any  other  ground  of  chancery  jurisdiction.  Gates  v. 
McDanUiy  2  Stew.  211 ;  Oshwm  v.  Bank  of  U.  S.,  9  Wheat.  738  ; 
Baird  v.  Shore  Line,  2  Blatchf.  276 ;  High,  on  Inj.,  §§  7,  8,  10  ;  3 
Wait's  Act.  and  Del  686,  §  9. 

.  There  is  no  error  in  the  decree  of  the  chancellor,  and  it  ii. 
affirmed* 

JudgfMfU  affirmed. 
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Mabler  y.  State. 

(07AUL6B.) 

JBMence  — farmsr  tetUmonp  of  wUnssi  become  ineane. 

Ob  *  seeond  trial  of  felony,  the  teetimoiiy  given  on  the  former  trial  by  a  wit- 
neas  who  has  since  become  inaane  may  be  read  In  eyidenoe. 


/>\ONVICTION  of  murder.     The  opinion  states  the  point. 

«A  2>  Cfardner.  for  appellant. 

H.  C.  Ibmpktns,  attorney-general,  for  State. 

SOMXHYILLE,  J.  The  main  question  presented  for  our  considera- 
tion in  this  case,  is  the  admissibility  of  the  witness  Boberts'  testi- 
mony as  to  what  one  Bedman  had  preyiously  sworn  on  the  prelimi- 
nary inTestigation  before  the  committing  magistrate.  Bedman  had 
there  testified  for  the  State,  under  the  sanction  of  an  oath,  subject 
to  a  full  cross-examination  by  the  defendant.  Before  the  trial  in 
the  Circuit  Court,  in  which  he  was  jointly  indicted  with  the  ap- 
pellant Marler,  he  became  insane  and  was  so  pronounced  by  the 
verdict  of  a  jury  and  the  judgment  of  the  court,  after  which  a  sev- 
eranoe  of  the  case  was  granted.  The  court  admitted  the  substance 
of  Bedman's  testimony  as  giyen  before  the  magistrate,  to  be  proved, 
to  which  an  exception  was  taken,  and  this  ruling  of  the  Circuit 
judge  is  assigned  as  error. 

The  general  rules  of  evidence  at  common  law,  subject  to  few  ex-* 
oeptions,  are  the  same  in  civil  and  criminal  cases,  being  more  liberal 
at  least  in  some  instances  in  the  latter  than  the  former.  Dying 
declarations,  for  example,  are  never  admissible  in  civil  cases,  but 
only  in  charges  of  homicide.  It  is  manifest  indeed  that  the  danger 
of  perjury  is  not  usually  so  great  in  matters  of  crime,  which  gov- 
ernment and  society  are  chiefly  interested  in  punishing,  as  in  those 
cases  involving  large  pecuniary  interests,  as  the  experience  of  man- 
kind has  taught  in  all  countries  where  nuncupative  wills  have  been 
aUowed.     2  Best  Ev.,  §  505. 

It  is  now  established  beyond  disputation  that  where  a  witness 
has  testified  under  oath,  in  a  judicial  proceeding,  in  which  an  ad- 
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verse  litigant  was  a  party,  and  was  subject  to  cross-examination, 
the  testimony  so  given  is  admissible,  after  the  decease  of  the  wit- 
ness, in  any  subsequent  suit  between  the  same  parties.  1  Oreenl. 
Bv.  163;  2  Best  Ev.,  §  496;  1  Phil.  Ev.  (C.  H.  &E.)  389,  note;  2 
Buss.  Or.  683.  And  in  Borion  v.  State,  53  Ala.  488,  this  principle 
was  declared  ''  applicable  alike  to  civil  and  criminal  cases,"  and 
this  court  on  the  strength  of  it,  sustained  the  admission  of  the  tes- 
timony of  a  deceased  witness,  taken  down  by  a  committing  magis- 
trate on  preliminary  investigation,  when  introduced  on  trial  under 
indictment  in  the  Circuit  Court. 

Such  testimony  is  not  liable  to  the  objections  ordinarily  urged 
against  hearsay  or  derivative  evidence,  for  it  was  delivered  under 
the  sanction  of  an  oath,  and  the  adverse  party  has  had  or  might 
have  had  the*f  uU  benefit  of  a  cross-examination.  1  Stark.  Ev.  42. 
It  is  therefore  admitted  rather  upon  the  principle  of  necessity  than 
of  expediency,  so  as  to  prevent  the  defeat  of  the  ends  of  justice. 
^^The  admission  of  such  evidence,"  says  Mr.  Wharton,  ^^is  based 
upon  the  fact  that  the  party  against  whom  the  evidence  is  offered 
having  had  the  power  to  cross-examine  at  the  former  trial,  and  the 
parties  and  issues  being  the  same,  the  second  suit  is  virtually  a 
continuation  of  the  first."    Law  of  Ev.,  §  177. 

We  are  of  opinion  that  the  reason  of  the  rule  applies  with  un- 
answerable force  to  all  cases  where  the  witness  has  become  insane. 
As  said  by  Lord  Ken  yon  in  Rez  v.  Friswett,  3  T.  R.  707,  he  is 
to  all  intents  and  purposes  to  be  considered  ^*  in  the  same  state  as 
if  he  were  dead."  And  though  the  question  was  left  undecided  in 
that  case,  Buller,  J.,  concurring  with  Lord  Kenton,  regarded 
the  party  '^  as  dead,  he  being  in  such  a  state  as  to  render  it  impos- 
sible to  examine  him."    Id.  391. 

A  case  however  clearly  in  point  is  that  of  Regina  v.  Marshall, 
Car.  &  Mar.  147.  It  was  there  held  that  where  a  witness  was  ac- 
tually insane  at  the  time  of  the  trial  on  indictment  his  deporition 
taken  before  the  committing  magistrate,  could  be  read  the  same  as 
if  he  were  dead,  although  the  insanity  be  but  temporary;  but  not 
where  the  witness  was  suffering  from  delirium  through  injuries 
produced  by  a  blow  on  the  head,  if  his  physician  was  of  opinion  he 
would  recover.  In  Bex  v.  Ebgg,  6  C.  &  P.  176,  where  a  prosecutor 
in  a  case  of  felony  was  bed-ridden,  and  there  was  no  probability 
that  she  would  ever  be  able  to  leave  her  home,  her  deposition  taken 
before  the  magistrate  was  held  admissible  in  the  same  manner  as  if 
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wke  were  dead.  In  the  Harl  of  SirafforeTs  case  it  was  adjudged^ 
"  that  wher^  witnesses  could  not  be  procured  to  testify  viva  voce, 
by  reason  of  sickness,  etc.,  then  their  depositions  might  be  read, 
lor  or  against  the  prisoner,  but  not  when  they  might  have  been 
produced  in  person."    2  Hawk.  PL  Cr.,  ch.  46,  §  20. 

There  seems  to  be  no  difference  of  opinion  on  this  question 
among  the  best  text-writers.  Mr.  Greenleaf  asserts  that  such  evi- 
dence is  admissible,  '^  if  the  witness,  though  not  dead,  is  out  of  the 
jurisdiction,  or  cannot  be  found  after  diligent  search,  or  is  insane, 
or  sick  and  unable  to  testify,  or  has  been  summoned  but  appears 
to  have  been  kept  away  by  the  adverse  party."  Mr.  Wharton  takes 
the  same  view,  thinking  the  rule  applies  '^  when,  from  the  nature 
of  the  illness  or  infirmity,  no  reasonable  hope  remains  that  the  wit- 
ness will  be  able  to  appear  in  court  on  any  future  occasion,"  and  he 
adds:  ^'  Mental  incapacity,  from  whatever  cause,  is  a  sufficient  in- 
ducement. It  has  been  said  that  if  the  insanity  is  temporary,  the 
true  course  is  to  continue  the  case  until  the  witness  recovers;  but 
the  contrary  view  has  been  expressed  by  an  English  court,  and 
there  are  some  classes  of  cases  {e.  g,  criminal  of  high  grade)  in 
which  such  a  continuance  cannot  in  law  be  granted,  and  others  in 
which  the  inconveniences  would  be  so  great  as  to  amount  to  an  ob- 
struction of  justice." 

The  annotator  of  Phillips  on  Evidence  approves  the  application 
of  the  principle  in  question  to  cases  where  the  witness  has  become 
insane,  and  others  of  like  character,  and  arrives  at  the  conclusion 
that  '^  those  (cases)  which  have  come  nearest  to  the  liberal  princi- 
ple on  which  secondary  evidence  is  generally  received,  are  less 
anomalous  and  therefore  more  scientific  than  the  narrower  de- 
cisions."   1  Phil.  Ev.  (C.  &  H.  and  E.'s  notes)  393. 

Mr.  Justice  Cheves  in  Drayton  v.  WellSy  1  Nott  and  McCord, 
409,  says:  '^  The  books  enumerate  four  cases  only  in  which  the 
testimony  of  a  witness,  who  has  been  examined  in  a  former  trial, 
between  the  same  parties  and  where  the  point  in  issue  is  the  same, 
may  be  given  in  evidence  on  a  second  trial,  from  the  mouths  of 
other  witnesses,  who  heard  him  give  evidence:  1.  When  the  wit- 
ness is  dead;  2.  Where  he  is  insane;  3.  Where  is  beyond  seas:  4. 
Where  the  court  was  satisfied  that  the  witness  had  been  kept  away 
by  the  contrivance  of  the  opposite  party." 

In  Emig  v.  DiMy  76  Penn.  St.  359,  the  rule  as  enunciated  by 
Mr.  Oreenleaf  is  indorsed  by  Shabswood,  J.,  and  was  applied  to 
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one  in  such  a  state  of  senility  as  to  have  lost  his  memory,  all  of  the 
seven  judges  ooncurring  on  this  particular  point. 

In  Rogers  y.  Raborgy  2  Gill,  and  J.  54,  the  Supreme  Court  of 
Maryland  admitted  the  deposition  of  a  paralytic,  who  though  regu- 
larly summoned  as  a  witness,  was  unable  to  leave  his  home,  or 
speak  so  as  to  be  understood.  The  court  declared  the  evidence  ad- 
missible on  the  ground  of  necessity,  the  witness  being  the  same  aa 
if  he  were  dead. 

The  courts  of  Louisiana  have  gone  so  far  as  to  admit  such  testi- 
mony in  the  case  of  the  temporary  sickness  of  a  witness.  In  Miller 
v.  RusseU,  7  Mart.  266,  where  a  witness  had  been  examined  and 
notes  of  his  testimony  carefully  taken,  the  court  said:  '^To  have 
examined  him  again,  laboring  under  disease,  would  have  afforded 
no  better  evidence,  perhaps  not  so  clear,  as  that  which  had  been  ob- 
tained from  him  on  the  former  trial."  But  as  Lord  Ellex- 
BOROUOH  suggested  in  Harrison  v.  Blades,  3  Gamp.  458,  in  such 
cases  it  should  appear  that  the  sickness  is  of  a  character  imposing 
permanent  inability,  as  otherwise  there  would  be  very  many  sudden 
indispositions  and  recoveries. 

In  Kendrick  v.  State,  10  Humph.  479,  the  Supreme  Court  of 
Tennessee  indorsed  the  principle  admitting  the  testimony  of  a  de- 
ceased witness  given  on  a  former  trial,  and  declared  the  mainte- 
nance of  the  rule  in  criminal  cases  to  be  of  far  greater  importance 
to  the  lives  and  liberty  of  defendants  than  of  mere  justice  to  the 
State. 

This  court,  in  Long  v,  Davis,  18  Ala.  801,  admitted  the  deposition 
of  a  witness  taken  in  a  former  suit,  after  his  removal  from  the 
State,  in  a  subsequent  suit  between  the  parties.  Chilton,  J., 
said:  **  We  think  the  more  liberal  doctrine  which  allows  a  perma- 
nent absence  from  the  jurisdiction  as  an  excuse,  is  more  consonant 
with  the  legal  analogies,  and  fe  sustained  by  the  preponderance  of 
>.»uthority/' 

It  has  been  held  by  some  of  the  courts,  including  those  of  New 
York  and  Virginia,  that  no  evidence  of  this  character,  save  that 
only  of  deceased  witnesses,  is  admissible  in  criminal  cases,  but  this 
view,  we  believe,  is  opposed  to  both  the  weight  of  reason  and  the 
preponderance  of  authority.  Whether  originating  in  necessity  or 
based  on  expediency,  the  purpose  of  the  rule  is  to  prevent  the  de- 
feat of  justice;  and  tested  by  this  principle  there  is  no  real  or 
practical  difference  between  the  death  of  the  mind  and  the  death  of 
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the  body.  If  a  man's  reason  bo  utterly  dethroned,  it  were  all  one, 
in  the  eye  of  the  law,  so  far  as  regards  his  capacity  to  testify,  that 
his  body  were  in  the  grave. 

It  is  very  clear  that  such  evidence  is  no  more  a  violation  of  the 
constitational  right  of  every  citizen  to  be  confronted  by  his  wit- 
nesses, than  the  admission  of  dying  declarations,  and  in  fact,  much 
less  aoy  as  the  defendant  has  once  exercised  this  right,  and  had  an 
opportunity  to  elicit  the  truth  by  cross-examination.  Kendrick  v. 
Stale,  10  Humph.  479;  Com.  v.  Richards,  18  Pick.  437;  29  Am. 
Dec.  fl08 ;  Oreen  v.  State,  M.  S.  Dec.  T.  1880. 

And  while  some  of  the  cases  follow  the  old  rule  first  suggested, 
we  believe  l^  a  dictum  of  Lord  Eenyon,  4  T.  B.  290,  that  the 
very  language  of  the  witness  —  ipsissimis  verbis — must  be  given, 
the  weU-settled  opinion  now  obtains  that  the  precise  words  need 
not  be  repeated  on  the  second  trial,  but  only  the  substance  of  the 
testimony  given  in  the  former  triaL  1  GreenL  Ev.,  §  165;  Whart. 
Am.  Cr.  L.,  §  667;  State  v.  Hook,  17  Vt.  659;  Kendrick  v.  State, 
10  Humph.  479. 

The  rulings  of  the  Circuit  Court  were  without  error  in  admitting 
the  secondary  testimony,  given  by  Roberts,  as  to  what'Bedman  had 
testified  before  the  committing  magistrate. 

[Minor  questions  omitted.] 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  case  re- 
manded. And  in  the  meanwhile,  let  the  prisoner  be  retained  in 
custody  until  discharged  by  due  course  of  law. 

Judffi}ient  reversed. 


HoDoKKSLL  V.  Battle  House  Compaity. 

m  Ala.  90.) 
Pfxrin&rMp — uHuU  not. 

An  acncment  by  the  lessee  of  a  hotel  to  pay  one-tenth  of  the  gross  receipts 

for  rent  does  not  oonstltute  a  partnenhlp.* 

ACTION  for  hotel  supplies.     The  opinion  states  the  case.     The 
defendant  had  judgment  below. 

•To  HUM  affect,  Btuher  v.  Biuh  (tf  Mleh.  18Q),  40  Am.  Rep.  4as. 
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Botfles,  Faith  (6  Cloud,  for  appellant. 
John  F.  Taylor,  for  appellee. 

Brickell^  C.  J.  The  facts  in  this  case  are,  that  on  the  15th 
day  of  August,  1^B76,  the  Battle  House  Company  leased  to  E.  H. 
Rivers  &  Co.,  for  the  term  of  two  years,  commencing  on  the  ensu- 
ing first  day  of  October,  the  hotel  situate  in  the  city  of  Mobile, 
known  as  the  Battle  House,  and  for  rent  was  to  be  paid,  monthly, 
ten  per  cent  of  the  gross  ^ceipts  from  the  keeping  of  the  hotel, 
and  its  appurtenances.  The  company  were  to  select  and  employ  at 
their  own  expense  a  competent  book-keeper,  who  was  acceptable  to 
the  lessees,  by  whom  he  was  to  be  furnished  with  board  and  lodg- 
ing, and  he  was  to  render  monthly  to  the  company,  and  to  the 
lessees,  a  statement  of  the  gi'oss  receipts,  paying  to  the  company  ten 
per  cent  thereof.  On  the  1st  of  June,  1877,  the  lease,  with  assent 
of  the  company,  was  transferred  to  Moses  J.  Mason.  On  the  10th 
February,  1878,  by  verbal  agreement  the  mode  of  paying  rent  was 
changed,  so  that  as  money  was  received,  ten  per  cent  thereof 
was  set  apart^  and  paid  over  daily,  instead  of  monthly.  After  10th 
February,  1878,  Mason  purchased  from  the  appellant,  McDonnell, 
supplies  which  were  used  in  keeping  the  hotel  during  the  term  of 
the  lease,  and  the  purpose  of  this  suit  is  to  recover  for  them  of  the 
appellee.  There  are  objections  made  to  some  of  the  instructions 
given  by  the  City  Court  upon  the  ground  that  they  were  mislead- 
ing, or  invaded  the  province  of  the  jury.  If  the  instructions  are 
in  this  respect  objectionable,  it  is  not  of  importance  if  on  the 
undisputed  facts  there  is  or  is  not  a  right  of  recovery  ;  and  that 
is  the  only  question  we  deem  it  necessary  to  consider. 

It  is  not  assumed  that  the  company  and  its  lessees  intended  the 
formation  of  a  partnership,  or  intended  to  conduct  jointly  the  busi- 
ness of  keeping  the  hotel.  The  only  relation  they  contemplated 
was  that  of  lessor  and  lessee,  of  landlord  and  tenant,  and  the  pay- 
ment of  ten  per  cent  of  the  gross  receipts  of  the  business  as  rent, 
jis  compensation  for  the  use  and  occupation  of  the  premises.  The 
argument  is,  that  by  construction  of  law,  as  to  third  persons,  as 
there  was  a  community  of  interest  in  the  gross  receipts  of  the  busi- 
ness, the  pai*ties  sustained  the  relation  of  partners,  although  as 
between  themselves  there  is  only  the  relation  of  landlord  and  ten- 
ant, it  is  sometimes  true,  that  contrary  to  their  intention,  per- 
sons become  partners  as  to  third  persons  dealing  with  them,  when. 
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they  do  not  intend  to  form  that  relation.  This  occurs  in  that  large 
class  of  cases,  when  there  may  not  be  a  community  of  interest  in 
the  property  or  capital  employed  in  a  particular  business  ;  yet  one 
of  those  engaged  in  it  has  a  specific  interest  in  the  profits  of  the 
business,  as  profits, —  a  clear  right  to  participate  in  thc^n/i^^  jjjrofiis. 
This  by  construction  of  law  creates  ^  partn^ralip"*fci:'thjj  rej^on,  as 
was  said  by  I)e  Grsy;  C  X,  that  "^^  every  mrfn  wfio'has  Ihe  share  of 
the  profits  of  >a  trade  paght  &ko  to  l)ear  his  share  in  the  loss.  And 
if  any  one  takes  jmrt  of  the  profits,  he  takes  part  of  that  fund  on 
which  the  creditor  of  the  trader  relies  for  payment"  Orace  v. 
Smithy  2  W.  Bl.  1000.  But  a  community  of  interest  in  the  profits, 
the  net  profits,  as  such,  is  essential  to  a  partnership.  Commun- 
ity of  interest  is  the  basis  of  the  relation.  Collyer  on  iParU 
44 ;  Pars,  on  Part  41 ;  Loomis  v.  Marshallj  12  Conn.  77 ;  30  Am, 
Bee.  596;  Moore  y.  Smithy  19  Ala.  780.  When  there  is  no  com- 
munity of  interest  in  the  net  profits,  and  no  such  dealing  as  induces 
others  to  rely  upon  them  as  partners,  whatever  may  be  the  relation 
of  parties,  they  are  not  partners  as  between  themselves,  or  as  to  third 
persons. 

In  this  case,  as  rent  the  Battle  House  Company  were  entitled  to 
one-tenth  of  the  gross  receipts  of  the  business.  In  no  event  was  it 
liable  for  any  losses  which  might  ensue,  nor  was  the  profit  of  the 
business  a  matter  of  concern  to  it.  Whether  profits  were  being 
derived  was  not  an  inquiry  they  could  make  at  any  time  during  the 
lease.  The  books  abound  with  cases,  much  stronger  than  the  pres- 
ent, in  which  it  has  been  held  that  mere  participation  in  the  gross 
prafits  of  a  business  did  not  create  a  partnership.  There  is  no  error 
pv^jndknal  to  the  appellant  in  any  of  the  rulings  of  the  City  Court. 

^  AJfirmed. 


ThOXPMH  Y.  SlAXIL 

<arAia.iii.) 


wltib  don  and  ^^ii*  a  Immt.  tnensMtaut  on  ^^ 
h^fi^  agmwiag  oop,  io  gnil^  ol  carlmlBal 


102  ALABAMA, 


ThompBon  ▼.  State. 


pONVIOTION  of  trespass.     The  opinion  states  the  case. 

H.  C.  IbmfMns,  attomej-general,  for  State. 

SonxBt^^B^  J[# .  yifie  indictment  in  this  case  charges  that  the 
appellant  ^^linl{iw&llj  6r  Fa,?itoply  ijUed^  disabled  or  destroyed  a 
hog,  the  personal '  pfoperiy  of  .Jjbfieph  fSow^rtJ.'?  -Code,  1876,  § 
4409.  The  hog  is  shown  to  have  been  killed  whileiiu  the  act  of 
eating  or  destroying  a  growing  crop  of  corn  on  the  premises  of 
the  defendant,  Thompson;  and  the  killing  was  perpetrated  by 
dogs  and  with  sticks,  in  an  effort  to  drive  the  animal  from  the 
field.*  The  partition  fence  between  the  adjoining  lands  of  Howard, 
the  owner  of  the  hog,  and  those  of  the  defendant,  was  not  a  law- 
ful fence  within  the  description  of  the  statute.  Code,  1876,  §  1684. 
It  is  shown  that  the  hog  may  have  entered  either  through  an 
intervening  gate,  which  was  sometimes  open,  or  through  gaps  in 
the  partition  fence,  and  had  before  depredated  upon  the  same 
crop,  destroying  a  portion  of  it,  of  which  fact  Howard  had  been 
informed,  with  an  accompanying  threat  that  defendant  would  kill 
tlie  hog  unless  it  was  prevented  from   trespassing  on  him  again. 

It  is  insisted  that  the  killing  of  the  animal  under  this  state  of 
facts  was  not  unlawful,  but  so  far  justifiable  as  to  exculpate  the 
defendant  from  liability  to  conviction  under  the  statute.  If  the 
act  of  the  defendant  was  a  trespass,  then  it  was  unlawful,  and  he 
was  properly  convicted. 

Every  person  has  a  lawful  right  to  defend  his  person  or  his  prop- 
erty, not  for  the  purpose  of  redressing  an  injury  already  perpe* 
trated,  but  purely  upon  the  principle  of  prevention,  in  the  present 
and  for  the  future.  Yet  this  right,  valuable  and  important  as  it 
is,  must  be  commensurate  with,  and  strictly  limited  to,  the  exist* 
ing  necessity.  The  exercise  of  it  beyond  this  constitutes  the  party 
a  trespasser.  Gooley  on  Torts,  50;  Walker  Am.  Law  (7th  ed.), 
217 ;  Russell  v.  Barrow,  7  Port.  106. 

The  general  principle  is  not  denied  that  a  person  may  lawfully 
kill  an  animal  when  necessary  for  the  preservation  of  his  property, 
as  when  one  shoots  a  dog  accustomed  to  injure  sheep,  and  found 
at  the  time  in  the  act  of  killing  one.  2  Water,  on  Tres.,  §  907. 
Nor  tl^at  he  could  at  common  law  lawfully  employ  a  dog  to  driv6 
from  his  premises  the  cattle  of  another,  which  are  there  wrongfully^ 
doing  damage  (1  Oomyn's  Dig.  419)^  unless  it  appear  that  owing 
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to  the  rise,  chiuracter  or  habits  of  the  dog,  or  the  mode  of  setting 
him  on,  the  owner  of  the  premises  acted  without  ordinary  care  or 
prudence.      Wood  t.  La  Rue,  9  Mich.  158. 

Bat  apart  from  the  new  liabilities  created  by  the  statnte  having 
reference  to  the  subject  of  lawful  fences,  it  has  been  repeatedly 
decided,  that  one  is  guilty  of  a  trespass  who  pursues  with  dogs  and 
Idlls  the  animal  of  another,  found  injuring  his  crops,  even  though 
mch  animal,  so  found  trespassing,  may  have  broken  into  a  field  of 
the  person  kiUingit  Fordy.  Taggart,  ^Tex.  492  ;  BostY.  Mingues, 
64  N.  C.  44 ;  2  Water,  on  Tres.,  §  899,  And  notice  given  of  an 
intention  to  do  so  is  regarded  as  a  mere  threat  to  do  an  illegal  act, 
and  would  not  vary  the  liability.     Clark  v.  KeliAer,  107  Mass.  406. 

Under  the  existing  statutes,  which  require  partition  fences 
1)etween  improved  lands  to  be  erected  and  repaired  at  the  joint 
•expense  of  the  occupants,  it  has  been  held  that  one  would  not  be 
liable  for  damages  done  by  his  cattle  breaking  through  the  parti- 
tion fence  and  destroying  the  crop  of  the  other,  the  duty  to  repair 
devolving  equally  on  each.  Walker  v.  WairouSy  8  Ala.  493.  And 
section  1587  of  the  Code  (1876)  now  provides  as  follows  :  ''If  any 
trespass  qr  damage  is  done  by  an  animal  breaking  into  lands  not 
indoeed,  as  in  the  preceding  section  is  provided,  the  owner  is  not 
liable  therefor;  and  if  any  person  injures  or  destroys  any  sttch  aninial, 
he  is  liable  to  the  ovmer  for  five  times  the  amount  of  the  injury  done, 
to  be  recovered  before  any  court  of  competent  jurisdiction. '*  The 
question  in  this  case  is  not  the  liability  of  Howard,  the  owner  of 
the  hog,  to  the  defendant  Thompson,  for  the  destruction  of  the 
crops  of  the  latter.  That  point  is  totally  immaterial.  The  conten- 
tion has  reference  only  to  the  matter  of  Thompson's  liability  to 
Howard  for  killing  or  injuring  the  hog.  This,  we  think,  was 
under  the  facts  of  the  case  a  trespass,  and  was  therefore  unlawful, 
and  if  unlawful,  the  defendant  was  guilty  of  the  offense  charged 
in  the  indictment,  malice  under  this  section  of  the  Code  not  being 
an  ingredient  of  the  offense.     Code,  §  4409. 

The  evidence  does  not  disclose  whether  the  hog  entered  Thomp- 
son's field  by  breaking  the  partition  fence,  or  through  the  gate 
which  was  negligently  Iqft  open.  Hence  we  have  discussed  the 
question  presented  in  both  aspects  of  the  case.  In  either  view 
there  is  no  error  in  the  rulings  of  the  Circuit  Court,  and  its  judg 

jnent  is  affirmed. 

Judgment  affirmed. 


]04  ALABAMA, 


Sumner  ▼.  Woods. 


SmoTER  y.  Woods. 

(07  Ala.im.) 

Arif— eandUional  ^-  tiUe  of  bona  fi&e  pwrdmmt* 

k  porehaser  of  personal  property  from  one  in  poBsession  nnder  a  sale  ap<m 
an  an  fulfil  led  condition  gets  only  the  conditional  title  of  his  vendor,  although 
he  buys  in  good  faith  and  in  ignorance  of  the  condition.    (8&e  note,  p.  165.) 

DETINUE.     The  opinion  and  head-note  show  the  point.     The 
defendant  had  judgment  below. 

M.  (7.  Tumley  and  Gloftoriy  Herbert  dk  Ohambere,  for  appellant. 
W*  H.  Forney y  for  appellee. 

m 

SoMERYiLLE,  J.  In  Sumner  y.  Woods,  52  Ala.  94,  the  written 
contract  between  the  appellant,  Sumner,  and  the  appellee.  Woods, 
was  construed  by  this  court,  when  the  case  was  here  once  before 
this,  on  appeal.  It  was  there  properly  declared  to  be  a  conditional 
sale,  and  not  a  mere  bailment,  or  chattel  mortgage.  The  question 
as  to  the  rights  of  a  bona  fide  purchaser  of  the  property  in  suit  did 
not  properly  arise  in  that  case,  and  was  unnecessarily  stated,  being 
a  dictum  uttered  without  proper  consideration,  and  entirely  opposed 
not  only  to  the  weight  of  authority,  but  to  a  previous  decision  of 
this  court,  in  ffohnan  y.  LoeVs  AdmWy  51  Ala.  287,  where  it  waa 
expressly  held  that  in  a  case  of  conditional  sale,  the  title  under  the 
terms  of  the  contract  remaining  in  the  vendor  until  payment  of  the 
purchase-money,  the  conditional  vendor  of  a  horse  could  recover  in 
trover  against  a  mortgagee  without  notice. 

In  Dudley  v.  Abner,  52  Ala.  572,  Mr.  Justice  MAifTKiifrQ  held 
such  a  contract  to  be  a  parol  chattel  mortgage,  void  as  to  bona  fide 
purchasers  and  creditors  of  the  vendee  under  the  influence  of  our 
statutes  requiring  conveyances  of  personal  property  to  be  recorded 
in  the  office  of  the  judge  of  probate.  The  other  two  judges  con- 
curred in  the  view,  that  the  transaction  was  a  conditional  sale, 
void  as  against  bona  fide  purchasers  without  reference  to  the  regis- 
tration laws. 

In  view  of  this  conflict  between  the  past  adjudications  of  this 
oourt  we  feel  impelled  to  follow  the  weight  of  authority*  whiob  is 
in  full  accord  also  with  the  weight  of  reason. 
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We  ooDfiider  it  settled  by  an  OTerwhelming  preponderance  of  the 
decisions  that  where  there  is  an  express  stipulation  in  the  sale  of 
personal  property,  that  the  property  shall  not  be  the  vendee's  until 
the  price  is  paid,  the  title  does  not  pass,  the  transaction  being  a 
mere  conditional  sale.  And  that  a  bona  fide  purchaser  of  such 
property  acquires  only  the  conditional  title  of  his  vendor,  and  can- 
not be  protected  against  recovery  on  suit  brought  by  the  original 
vendor  and  owner  of  the  legal  title.  The  fact  that  the  first  pur- 
chaser, or  second  vendor,  was  at  the  time  of  sale  in  possession  of 
the  property  does  not  change  the  principle.  It  is  a  question  of  right 
and  not  notice,  and  the  maxim  of  caveat  emptor  applies  with  as 
much  force  as  in  cases  of  ordinary  bailments.  The  principle  of 
course  does  not  obtain  where  the  condition  has  been  expressly  or 
impliedly  waived  by  the  vendor,  or  he  has  done  or  suffered  any 
thing  by  reason  of  which  the  purchaser  from  the  vendee  has  been 
misled.  Benj.  on  Sales,  §  320,. note  (d);  Keichum  v.  Brennan,  5$ 
Hiss.  596 ;  Ballard  v.  Burgett,  40  N.  Y.  314 ;  Bigelow  v.  Huntley, 
8  Vt.  151 ;  Sargeant  v.  Metcalfe  5  Gray,  506 ;  Hart  v.  Carpenter, 
24  Conn.  427 ;  Price  v.  JtmeSy  3  Head,  84 ;  McFarland  v.  Fdrmer, 
42  N.  H.  386 ;  Oriffin  v.  Pugh,  44  Mo.  326 ;  1  Pars,  on  Cont.  537, 
and  notes  ;  Story  on  Sales,  §  313 ;  2  Kent  Oom.  768-9 ;  Bailey  v. 
Harris,  8  Iowa*,  331 ;  Jowere  v.  Blandy,  58  Ga.  379 ;  Carroll  v. 
Wiggins,  30  Ark.  402 ;  5  Wait's  Act.  and  Def.,  p.  547,  §  15. 

Holding  these  views,  we  feel  constrained  to  overrule  the  conclu-^ 
sions  reached  in  Sumner  v.  Woods,  52  Ala.  94,  and  in  Dudley  v. 
Ainer,  id.  572,  so  far  as  those  cases  conflict  with  the  above  well  es- 
tablished principle,  as  once  before  decided  by  this  court  in  Holman 
V.  Lod^s  Adnir,  51  id.  287>  which  latter  case  has  never  been  ez- 
presdy  overruled. 

The  charge  given  by  the  court  below  was  erroneous,  and  the  judg-^ 
ment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


IlovB  WW  «■■  Bbwimml^  See  8Ui4i/kUL  r,  Bunimumt  88  Penn.  St.  68 ;  s.  a,  37  Am» 
Sep.  Ml. 

In  Fktbrbank*  t.  AmkIw  09.,  67  Al*.  100,  the  court  tald:  ^  In  Sumner  t.  Woods,  52  AU. 
M,  It  wae  decided  that »  nle  of  »  chattel,  the  vendor  parting  with  powcorion,  upon  the- 
eoodition  that  the  title  ihould  not  pais  until  the  pureheoo  money  was  paid,  wae  valid 
between  the  perHee,  hot  as  to  ftonajlde  purchasers  from  the  rendor,  he  would  be  deemed 
the  tme  owner,  and  th^  would  aoiulre  a  title  which  would  prerail  over  that  of  the 
>,  thou^  the  oonditlon  was  nerer  performed.  The  resson  giren  for  the  decision 
1,  thai  *  the  greatmark  of  ownership  of  per-onal  propertj  is  possession ;  and  when  a 
is  made,  hy  which  it  is  intended  that  the  property  should  be  apparently  in  oa^ 
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while  It  If  In  tmet  in  another,  the  worid  has  a  right  to  nippoee  that  the  one  Inpaenerfon  la 
the  owner;  and  such  a  contract  cannot  be  set  up,  to  the  prejudice  of  6ona)lde  cradltom 
■mod  purdhaaera  without  notice.  Aa  haa  been  Justly  said,  such  contracta  are  out  of  the 
usual  eonrse  of  bnilniw.  anneoessaij.  nnd  directly  tend  to  the  injuiyof  tboae  who  are  noc 
In  the  aecret.'  The  only  authority  dted  is  JfcMtfn  t.  MatMot.  14  8.  ft  B.  tU;  u  Am. 
Dec  481. 

**Iii  Dudlcif  '^'  -Abner,  08  Ala.  672.  there  was  a  Teiy  elaborate  dlacoasion  of  the  quertloa 
by  Justice  Haihixiio,  who  was  of  the  opinion  that  a  sale  upon  condition  that  the  title  to  the 
chattel  should  remain  in  the  Tendor  until  the  purchase-money  was  paid,  was  in  its  nature 
a  parol  chattel  mortgage,  Told  as  to  bona  fide  purehasers,  and  as  to  creditors,  unless 
there  was  registration  of  it  in  punuance  of  the  statute.  The  contraiy  doctrine  was  aa- 
aarted  in  Bolman  ▼.  I^ocfc,  61  Ala.  887,  in  which  it  was  in  effect  decided,  without  discussion, 
that  a  sale  and  deliveiy  of  goods,  on  condition  that  the  property  was  not  to  vest  In  the 
Tender  until  the  purchase-money  waa  paid,  did  not  pass  the  title  until  the  oonditlon  waa 
performed.  If  the  condition  was  not  performed,  the  Tendor  could  reclaim  and  re-poeseaa 
himself  of  the  property,  from  one  acquiring  possession  from  the  Tendee,  by  a  porchaae 
for  a  valuable  consideration,  in  good  faith  and  without  notloe. 

"The  court  waa  soon  InTolved  In  difllculty  and  embarrassment,  by  the  decisions  in  Smm" 
ner  t.  Woods  and  Dudley  t.  Ahner^  supra,  when  It  was  sought  to  apply  the  principte  on 
which  they  rest  to  executory  agreements  of  sale,  and  to  other  cases  in  w  jich  the  owner 
had  voluntarily  intrusted  the  possession  of  goods  to  another,  not  clothing  him  with  any 
other  indteia  of  ownership  than  mere  possession  and  use.  Leigh  t.  Jf.  4  0.  B.  A.  Co.,  88 
Ala.  106.  In  view  of  the  conflict  of  decisions  in  this  court,  and  of  these  embarrassments 
•and  difflcultles.  In  ;9umtier  ▼.  Wood»,  at  the  present  term,  the  fonner  decision  in  the  cause 
and  that  of  Dudley  ▼.  Abner^  8upra,  was  overruled,  and  the  authority  of  BoUnan  v.  Lock, 
supra,  was  restored. 

**  Tlie  authorities,  En^sh  and  American,  with  but  few  exceptions— sod  some  of  these, 
aa  In  Illinois,  dei>endent  on  statutes— are  condualve  on  the  right  of  the  vendor,  on  the 
sale  and  delivery  of  a  chattel,  to  stipulate  for  a  retention  of  title  until  the  performance  of 
conditions  agreed  upon  as  precedent  to  the  passing  of  title.  Story  on  Sales,  I  813,  and 
notes;  BenJ.  on  Sales,  H890  et  seg.,  and  notes;  8  Kent  Com.  406 ;  FoMek  v.  SehaU,  00  U. 
8. 836.  In  such  a  case,  the  vendee  is  clothed  with  no  other  I4>parent  indMa  of  ownership 
than  the  posseasioo;  and  with  that  a  mere  bailee  is  clothed.  The  contract  Is  not  illegal, 
or  immoral,  or  violative  of  public  policy,  unless  it  can  be  said  that  It  ia  wrong  for  the 
owner  ever  to  part  with  possession,  because  the  worid  may  be  induced  to  suppose  that  the 
possessor  is  the  owner,  and  as  such  to  deal  with  him.  The  truth  ia,  possession  is  but 
prima  fade  evidence  of  ownership  of  all  qsedea  of  personal  property,  except  commercial 
paper ;  and  whoever  deals  upon  the  faith  of  It,  as  evidence  of  ownenhip,  most  accept 
ft  as  the  law  declares  It  —  prima  /ocie,  or  presumptive  evidence  only,  sabonlinate  to  the 
paramount  title,  which  would  prevail  if  the  possession  was  not  changed  by  the  transaetion 
Into  which  he  enters.  If  he  complalna  that  the  owner  haa  misled  him  by  parting  with  the 
poasession,  the  answer  is,  that  the  possession  Is  but  presumptive  evidence  of  title,  and  be- 
yond  it.  If  protection  Is  sought,  Inquiry  ought  to  be  made.  Leigh  r,  2£,  db  0,  B.  R,  Co.,  B8 
Ala.  178.  The  observation  of  WiLLXAna,  C.  J.,  In  Forbet  v.  Iforsh,  16  Conn.  808,  haa  been 
often  quoted,  aa  eminently  just:  *The  vendee  comes  into  possession  of  property  which 
was  known  to  belong  to  another  man.  ^Whether  therefore  the  vendee  had  bonrowed  it,  or 
hired  it,  or  purchased  It,  becomes  a  matter  of  Inquiry,  and  ought  to  be  aaosrtalned  by 
him  who  proposes  to  trust  bis  property  on  the  faith  of  thisappeanmoe;  for  the  law  offers 
its  protecting  shield  to  those  who  attempt  to  protect  themastves.  Aoooidlngly  we  And  that 
all  theae  cases  of  conditional  aales,  made  bona  fide,  have  been  held  good  aa  agaiaat  at* 
taohing  creditors,  as  well  aa  against  the  parties.'  It  Is  only  whan  some  one  haa  relied  on 
poasession,  as  condusive  evidence  of  ownerridp,  while  the  law  aotboffiaes  him  to  trsat  It  as 
simply  prima  fade  or  presumptive  evidence,  that  there  ia  complaint  of  this  and  klBdred 
prindplea,  which  have  long  prevaOed  in  the  law  of  aalea  of  personal  property.  Hie  law 
has  not  invited  such  reliance,  and  it  Is  foUy,  or  misfortune,  that  he  aacribea  to  It  s 
higher  dignity,  and  a  conduslveness  the  law  haa  not  ascribed.  When  the  owner  of  per 
sonal  property  parte  with  the  possession  merely,  not  cooferring  any  Other  indkta  or  ovl^ 
of  ownenhip,  it  is  a  wrong  to  him,  a  deprivation  of  his  property  wfltlioat  hia 
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if  the  poawtkm  is  ooaTetted  into  more  than  prima  facU  OTtdenoe  of  title.  That 
thm  ponpoMtnn  is  coupled  with  a  contract,  by  which,  on  the  performanoe  of  a  condition, 
the  poaKeaor  can  acquire  title,  cannot  be  material;  for  if  the  purchaser  from  him  has 
notice  of  the  contraci.be  is  without  equity  to  protection  against  it;  and  if  hte  has  no  notice 
he  is  merely  in  the  condition  in  which  the  most  prudent  have  often  been  placed,  purohas- 
*^  propanj  tnta  one  who  has  no  title,  or  an  infirm  title. 

"  It  Is  a  imiTenal  and  fondamental  principle  of  the  law  of  personal  proper^,  that  the 
awner  Bball  not  be  deprived  of  his  propertj  without  his  consent,  except  by  due  process  of 
lav.  '  The  mafartenanoe  of  the  prtodple,*  as  was  said  by  Justice  Fnnj)s,  in  T^egraph  Oo. 
▼.  Datoemportt  97  U.  8.  Sn,  'is  enential  to  the  peace  and  safety  of  society,  and  the  inse- 
eoricy  whiiA  would  follow  from  any  departure  from  it  would  cause  far  greater  injury 
than  any  whidi  can  fall.  In  cases  of  unlawful  appropriation  of  property,  upon  those  who 
have  been  misled  sod  deftanded.*  SattiisT.  Eoere^20Wend.9n);98  Am.  0ec.&41;  Blocfc- 
▼.  licftiMm,  es  Ala.  547;  LefflrhT.3r.  <i»O.B.  B.  Co.,  68  id.  16S.  Upon  this  principle 
Bomeroiip  oases,  to  be  found  in  the  booicB,  many  of  them  seemingly  hard  and  distress- 
ing.  in  whifdi  honest  snd  innocent  perK>na,  trusting  to  possession  as  the  eridenoe  of  own- 
ersUp^  have  been  compelled  to  yield  to  the  true  title,  even  though  they  were  without 
remedy  to  recoTsr  the  money  paid,  or  the  property  with  which  they  had  parted. 

^  It  has  been  for  manyyeananecessity  here  to  make  contracts  for  the  purchase  of  per- 
sonal property  dependent  on  the  condition  of  paying  the  purchase-money.  Such  con- 
tracts aie^  and  have  been  of  alihost  daily  occurrence ;  and  no  greater  insecurity  In  the 
transaflllon  of  business  oould  be  introduced  than  would  follow  from  a  continued  departuro 
fkom  the  well  settled  law  affirming  the  validity  of  such  contracts,  and  a  continued  adher- 
ence to  the  doctrine  announced  in  Sumner  t.  TToods,  and  "Dudley  ▼.  Abner^  tupra.  Take 
this  esse  as  an  mustration :  a  chattel  of  considerable  valne  was  sold ;  one-third  of  the 
purchase  money  was  paid  in  cash,  and  the  remainder  to  be  paid  in  equal  installments,  at 
fdor  and  six  months,  with  a  stipulation  that  the  title  was  not  to  pass  uotU  full  payment  of 
the  purchase-money.  The  contract  is  in  writing,  and  it  was  made  before  the  decisions 
vera  rendered  in  the  cases  referred  to,  and  doubtless  in  reliance  upon  the  rule,  so  well 
established  by  the  great  weight  of  authority.  The  contract  was  recorded :  but  the  record, 
not  being  authorised  by  statute,  doeis  not  afford  notice  to  the  world ;  and  so  it  was 
claimed  by  the  appellee,  who  purchased  from  the  vendee,  without  notice  of  the  contract 
liy  which  he  acquired  possession.  If  the  rulings  of  the  Circuit  Court  are  sustained,  the 
vendor,  *(p<"«*  his  consent,  and  when  he  had  taken  every  precaution  to  avoid  it,  is  de- 
prived of  his  property,  because  the  appellee  purchased  relying  wholly  on  posseesion  as 
evidence  of  ownership.  The  possession  was  merely  prima  fade^  or  presumptive  evidence 
of  ownership,  and  without  injustice,  aud  introducing  insecurity  and  uncertainty  into 
transactions  of  business,  cannot  be  regarded  and  relied  upon  as  eridenoe  of  a  higher  de- 
i,  divesting  the  true  owner  of  his  property.*' 


EiKG  y.  Reykoldb 

(07  Ala.  aw.) 

LtuM/rd  mnd  Unant  ^  iretpcui  hjf  a  M^ranger  ^-^UabSUtif  of  lector. 

la  ab— aoe  of  express  stipulation,  the  lessor  Impliedly  coyenants  that  the 
Awiffiffii^  premises  shall  be  open  to  entry  by  the  lessee,  at  the  time  fixed  for 
taking  possession,  bat  the. lessor  is  not  liabie  for  a  trespass  or  a  withholding 
of  the  premises  by  a  stranger  entering  afterward. 

ACTION  for  breach  of  contract  of  leasing.     The  opinion  states 
the  case*     The  defendant  had  judgment  below. 
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W.  M.  Brooks,  and  M.  T.  Porter,  for  appellant 
Bradford  dt  Bishop,  and  Wilson  d  Wilson,  for  appellees. 

Stone,  J.  McMath,  as  the  agent  of  King,  on  the  8th  day  of 
May,  1878,  made  a  contract  with  Reynolds,  by  which  he  let  to  him 
for  the  residue  of  that  year,  a  piece  of  grass  or  meadow  land,  on 
agreed  terms  of  rent,  with  which  Reynolds  complied.  It  is  not 
denied  that  McMath  had  authority  from  King  to  make  the  lease. 
Reynolds  did  not  obtain  possession  of  the  premises,  and  the  present 
suit  is  brought  to  recover  of  King  damages  for  failing  to  deliver 
possession  to  Reynolds,  the  tenant.  The  complaint  alleges  that  by 
the  tenAS  of  the  lease  King  bound  himself  to  put  the  tenant  in 
possession.  It  was  not  shown  that  the  contract  of  letting  was  in 
writing,  and  the  averment  stated  above  was  not  proved,  as  matter 
of  fact.  When  Reynolds  sought  to  obtain  possession  under  his 
lease,  Shortridge,  a  third  party,  disputed  his  right  to  take  posses* 
sion,  claimed  that  he  himself  was  the  agent  of  King,  and  in 
possession,  and  by  threats  kept  Reynolds  out  of  possession,  and 
occupied  himsell  To  this  extent  there  is  no  conflict  in  the 
testimony.  There  was  conflict  on  two  questions,  first :  Whether 
at  the  time  McMath  gave  the  lease  to' Reynolds,  such  third  party 
was  in  possession  of  the  premises,  and  second  :  Whether  he  waa 
then  the  agent  of  King,  as  to  this  piece  of  land.  The  sole  question 
raised  by  this  record  is  :  Whether  it  was  the  duty  of  the  lessor, 
King,  to  put  Reynolds  in  possession,  or  was  it  the  duty  of  the  latter 
to  take  steps  to  obtain  the  possession.  It  is  claimed  for  appellee 
that  this  duty  rested  on  King,  as  one  of  the  implied  stipulations  in 
the  contract  of  letting. 

The  rulings  on  this  question  are  irreconcilable.  The  English 
decisions  are,  that  '^  he  who  lets,  agrees  to  give  possession,  and  not 
merely  to  give  a  chance  of  a  law  suit ;  and  the  breach  assigned 
being,  that  the  defendant  did  not  give  the  plaintiff  possession,''  it 
was  held  that  an  action  could  be  maintained  by  the  lessee  against 
the  lessor.  Coe  v.  CZay,  5  Bing.  440.  In  that  case  the  letting  was 
by  unwritten  contract,  the  tenancy  to  commence  presently.  A  prior 
tenant  held  over,  and  the  lessee  failed  to  obtain  possession.  The 
same  ruling  was  made  in  the  Exchequer  Chamber,  11  Exch.  775. 
The  English  decisions  have  been  followed  in  Missouri.  UHussier 
Y.  Zallee,  24  Mo.  13  ;  Hughes  v.  Hood,  50  id.  350.  Against  thia 
ruling  will  be  found  a  majority  of  American  decisions,  commendng 
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irith  Gardner  v.  EeMtas,  3  Hill  (N.  Y.),  330.  In  that  case  the 
lessee  failed  to  obtain  possession,  by  reason  that  the  former  tenant 
held  over.  The  court  said :  '*  I  admit  the  covenant  of  quiet  en- 
joyment means  to  insure  to  the  lessee  a  legal  right  to  enter  and 
enjoy  the  premises,  and  if  he  is  prevented  from  entering  into  the 
possession  by  a  person  already  in,  under  a  paramount  title,  the 
action  may  be  sustained.  ♦  ♦  ♦  But  if  the  party  holding  ia  a 
wrong-doer,  the  remedy  of  the  lessee  is  as  perfect  and  effectual  to 
dispossess  him  after,  as  that  of  the  lessor  was  before,  the  execution 
of  the  lease.  ♦  ♦  ♦  Upon  the  well  settled  construction  of 
covenants  of  title  and  quiet  enjoyment,  it  is  not  the  duty  of  the 
landlord,  when  the  demised  premises  are  wrongfully  held  by  a  third 
person,  to  take  the  necessary  steps  to  put  his  lessee  into  possession.^' 
Orannis  v.  Clark,  8  Cow.  36,  and  Latorence  v.  French,  25  Wend. 
443,  are  cited,  but  nothing  decided  in  them  sheds  any  light  on  the 
question  we  are  discussing.  Neither  does  Noke^  case,  4  Rep.  80. 
Pendergrast  v.  Young,  21  N.  H.  234,  states  this  principle,  referring 
to  Gardner  v.  KeteUas,  supra,  but  it  is  pure  dictum.  Sigmund  v. 
Howard  Bank,  29  Md.  324 ;  Underwood  v,  Birchard,  47  Vt.  305  ; 
and  Gfazzelo  v.  Chambers,  73  111.  75,  all  follow  the  case  in  3  Hill, 
and  3ite  it  as  their  authority.  The  older  case  of  Cozzens  v.  Steven- 
son, 5  S.  &  B.  421,  had  asserted  the  same  doctrine,  and  Taylor, 
"  Landlord  and  Tenant,"  §  312,  quotes  from  the  case  of  Gardner 
V.  KeieUas,  and  approves  it,  as  the  American  doctrine,  while  ad- 
mitting the  English  doctrine  to  be  different. 

With  all  due  respect  for  the  eminent  jurists  by  whom  the  de- 
cisions in  5  S.  &  B.  and  in  3  Hill,  were  pronounced,  it  appears  to 
08  that  in  one  phase  of  the  question  the  argument  is  fanlty.  The 
principle  applicable  to  the  case  of  the  lessee's  eviction  by  the  lessor 
himself,  or  by  a  title  paramount  to  that  of  the  lessor,  certainly 
tests  on  impregnable  grounds.  Such  eviction  is  a  breach  of  the 
implied  oovenant  in  every  lease,  in  general  terms,  for  quiet  enjoy- 
seiity  and  at  once  ban  the  lessor's  right  to  recover  rent,  and  conferd 
«i  the  lessee  a  right  of  action  for  the  lessor's  breach  of  covenant. 
And  when  tiie  lessee  oannot  maintain  his  possession,  in  consequence 
itf  thelesMr's  want  of  title  to  uphdd  hi%  the  lessee's  possession,  the 
ktter  need  not  wait  for  eviction,  but  may  yield  possession,  and  sue 
Us  lessor  for  the  breach — he  taking  on  himself  the  on/us  of  proving 
the  inability  of  the  lessor  to  protect  his  possession  by  a  valid  title. 
And  so,  when  there  is  no  impediment  to  the  possession,  at  the  time 
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£xed  by  the  termB  of  the  lease  for  the  lessee  to  take  possession,  it 
is  no  breach  of  the  covenant  of  quiet  enjoyment,  if  a  trespasser 
without  title  subsequently  enter  and  evict  the  lessee  in  whole  or  in 
part.  The  lessee  must  meet  such  intrusions  as  that.  But  how 
about  the  implications  at  the  time  —  the  very  moment  —  fixed  by 
terms  of  the  lease  for  the  lessee  to  take  possession  ?  Who  is  re- 
sponsible if  there  is  a  trespasser,  or  tenant  holding  over,  then  in 
possession  ?  Must  the  lessor  clear  the  possession,  or  is  this  duty 
cast  on  the  lessee  ?  This  question  we  do  not  understand  to  be 
fairly  met  in  the  following  authorities.  1  Washb.  Beal  Prop.  427 
(326);  Moore  v.  Weher,  71  Penn.  St.  429 ;  s.  c,  10  Am.  Bep.  708. 

In  Indiana,  the  implications  are,  that  it  is  the  duty  of  the  lessor 
to  deliver  possession.  Spencer  v.  Burton^  5  Blackf.  67  ;  Vlark  v. 
Butt,  26  Ind.  236.  In  Ilh'nois  —  73  111.  76  ;  in  New  York,  Gardnar 
T.  KeteUaSy  3  Hill,  330  —  it  would  seem  they  have  statutes  authorize 
ing  a  lessee  to  dispossess  a  trespasser  found  in  possession,  or  tenant 
holding  over,  by  summary  remedy.  In  this  State,  no  statute  exists 
by  which  a  tenant,  not  having  had  prior  possession,  can  evict  such 
intruder  by  summary  proceeding.  The  lessor,  in  such  case,  could 
invoke  our  summary  remedy.  Code  of  1876,  §§  3696-7,  et  seq. 
Such  actions  lie  for  unauthorized  disturbances  of  prior  actual  pos* 
sessions,  and  title  cannot  be  inquired  into. 

The  authorities  being  in  conflict,  how  does  this  question  stand  on 
principle?  As  was  said  in  Coe  v.  Clay,  6  Bing.  440  —  decided  long 
before  Gardner  v.  KeteUas  was — one  who  accepts  a  lease,  expects 
to  enjoy  the  property,  not  a  mere  chance  of  a  law  suit  A  lease  for 
a  year,  or  term  of  years,  is  not  a  freehold.  It  is  a  chattel  interest. 
The  prime  motive  of  the  contract  is,  that  the  lessee  shall  have  pos- 
session ;  as  much  so,  as  if  a  chattel  were  the  subject  of  the  purchase. 
Delivery  is  one  of  the  elements  of  every  executed  contract.  When 
a  chattel  is  sold,  the  thing  itself  is  delivered.  When  realty  is  the 
subject,  still  there  must  be  livery  of  seizin.  Formerly,  parties  went 
upon  the  land,  and  there  symbolical  deliveiy  was  perfected.  Now, 
the  delivery  of  the  deed  takes  the  place  of  this  symbolical  delivery. 
Still,  it  implies  that  the  purchaser  shall  have  possession  ;  and  with- 
out it,  it  would  seem  the  oovenant  for  quiet  enjoyment  is  broken. 
Up  to  the  time  the  lessee  is  entitled  to  possession  under  the  lease, 
the  lessor  is  the  owner  of  the  larger  estate,  out  of  which  the  lease^ 
hold  is  carved,  and  ownership  draws  to  it  the  possession,  unlea 
some  one  else  is  in  actoal  possession.    The  moment  the  loaort 
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right  of  posBesedon  ceases  by  virtae  of  the  lease,  that  moment  the 
lessee's  right  of  possession  begins.  There  is  no  appreciable  interval 
between  them,  and  hence  there  can  be  no  interregnum,  or  neutral 
ground  between  the  two  attaching  rights  of  possession,  for  a  tres- 
passer to  step  in  and  occupy.  If  there  be  actual,  tortious  occu- 
pancy, when  the  transition  moment  comes,  then  it  is  a  trespass  or 
wrong  done  to  the  lessor's  possession.  If  the  trespass  or  intrusion 
have  its  beginning  after  this,  then  it  is  a  trespass  or  wrong  done  to 
the  lessee's  possession ;  for  the  right  and  title  to  the  property  being 
then  in  the  lesisee  for  a  term,  it  draws  to  it  the  possession,  unless 
there  is  another  in  the  actual  possession.  Taylor  Land,  and  Ten., 
§§  14»  15 ;  3  Washb.  Real  Prop.  117,  118. 

We  hold  that  when  there  is  a  contract  of  lease,  and  no  stipula- 
tion to  the  contrary,  there  is  an  implied  coyenant  on  the  part  of 
the  lessor,  that  when  the  time  comes  for  the  lessee  to  take  possession 
under  the  lease,  according  to  the  terms  of  the  contract,  the  premises 
shall  be  open  to  his  entry.  In  other  words,  that  there  shall  then 
be  no  impediment  to  his  taking  possession.  But  this  implied 
covenant  or  agreement  does  not  extend  beyond  that  time.  If  after 
the  time  when  the  lessee  is  entitled  to  have  the  possession,  accord- 
ing to  the  terms  of  the  contract,  a  stranger  trespass  on,  or  take 
possession  and  hold,  this  is  a  wrong  done  to  the  lessee,  for  which 
the  lessor  is  in  no  way  responsible.  And  this  is  the  rule,  whether 
the  trespass  is  committed  before  or  after  the  lessee  obtains  actual 
possession.  The  lessor's  covenant  extends  no  farther  than  to 
guarantee  he  had  authority  to  make  the  lease,  and  that  the  premises 
will  be  open  for  occupancy,  when  the  contract  gives  to  the  lessee 
the  right  to  enter. 

The  lease  in  this  case  was  made  to  take  effect  as  soon  as  the  lessee 
complied  with  his  part  of  the  contract,  by  paying  and  securing  the 
rent.  When  he  did  that,  he  was  entitled  to  the  possession.  Was 
a  trespasser  then  in  possession  of  the  premises,  so  as  to  forbid  his 
taking  possession  ?  If  so.  King's  implied  covenant  of  quiet  enjoy- 
ment was  broken.  The  bill  of  exceptions  informs  us  that  the  testi- 
mony on  this  point  was  in  conflict.  It  became  necessary  then  to 
submit  this  question  to  the  jury.  The  defendant,  appellant  here, 
requested  the  following  written  charge:  "When  the  defendant 
leased  the  land  to  the  plaintiff,  the  contract  of  leasing  transferred 
to  the  plaintiff  all  the  possession  the  defendant  had  ;  and  if  a  tres- 
passer afterward  went  into  possession,  his  acts  were  a  trespass  against 
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the  lessee,  and  not  against  the  landlord."  This  charge  was  refused, 
imd  defendant  excepted.  This  charge  was  based  on  one  phase  of 
the  testimony,  namely :  that  portion  which  tended  to  show  that 
the  trespasser,  or  third  party,  was  not  in  possession,  until  after 
Beynolds'  right  to  take  possession  under  the  lease  had  accrued.  If 
the  possession  was  open  when  the  contract  was  completed,  on  the 
part  of  Beynolds,  then  the  trespass  afterward  gave  him  no  right  of 
action  against  King.  His  sole  recourse  would  be  against  the  tres- 
passer.   The  charge  requested  ought  to  have  been  given. 

Severaed  afid  remanded* 


OOLETBEE  y.    MoQUAGGS. 
m  AU.  680.) 

IFbtor-00urM  —  dam^nuiBanee —  ir^funeU09k 

The  areetion  of  a  dam  acroBs  a  natural  stream,  by  a  riparian  owner  thereon, 
and  on  his  own  land,  may  be  restrained  before  the  trial  of  the  action,  where 
it  appears  that  it  will  injure  the  health  of  neighboring  residents,  although 
the  complainant  shows  no  probable  special  damage  to  himself. 


B 


ILL  to  restrain  erection  of  a  dam.      The  opinion  shows  the 
facts.    The  bill  was  dismissed  below. 


John  D.  Gardner y  for  appellant. 

Parks  (£  Huhhardy  contra. 

Brickell,  C.  J.  The  bill  is  filed  by  the  appellant  to  restrain 
the  appellees  from  erecting,  for  the  use  of  a  grist  mill  they  are 
constructing,  a  dam  across  a  stream  not  navigable,  running  through 
their  lands  near  to  the  city  of  Troy.  The  material  averments  are, 
that  the  stream  upon  which  the  dam  is  to  be  erected  is  formed  by 
the  confluence  of  two  streams  running  through  the  city,  draining 
a  large  part  of  it,  and  into  which  much  of  its  sewage  is  discharged  ; 
that  the  mill  is  being  constructed  on  the  site  of  a  former  mill,  and 
the  dam  will  collect  the  waters  on  the  site  of  the  former  pond, 
which  has  been  disused  for  several  years,  and  suffered  to  grow  over 
with  briers  and  other  shrubs.     The  stream  will  afford  but  a  scant 


DECEMBER  TERM,  1880.  112 


Ogletree  ▼.  MoQuaggs. 


supply  of  water  during  the  summer  and  fall,  and  in  operating  the 
mill  in  those  seasons  much  of  the  ground  covered  by  the  pond  will 
be  alternately  flooded  and  drained.  The  dam  will  cause  much  of 
the  deposits  from  the  drainage  and  sewage  from  the  city  to  collect 
in  the  pond;  there  will  be,  in  consequence  of  the  undergrowth 
eorering  the  pond,  decay  and  decomposition  of  vegetable  matter. 
These  causes  will  generate  malaria,  producing  disease  in  a  large 
part  of  the  city,  and  will  be  pernicious  to  the  health  of  appellant 
and  his  family  residing  in  the  city  near  the  confluence  of  the  two 
streams.  While  the  former  mill  was  in  existence,  sickness  did 
result  from  it,  and  the  appellant  lost  three  children,  whose  sickness 
and  death,  as  he  was  advised  by  his  physician,  was  from  disease 
i^enerated  by  the  pond.  The  appellees  have  not  made  application 
to  the  judge  of  probate  for  an  order  to  erect  the  dam,  though  it 
w%a  known  to  them  its  erection  would  be  resisted. 

The  appellee  Groskee  answers,  denying  that  he  is  engaged  or  has 
any  interest  m  the  erection  of  the  dam,  or  in  the  construction  of 
the  mill ;  states  that  he  sold  the  lands  to  McQuaggs,  who  desired 
to  rebuild  the  mill,  and  the  sale  being  on  credit,  he  retained  the 
title  as  security  for  the  purchase-money.  McQuaggs  answers,  and 
denies  the  more  material  allegations  of  the  bill ;  admits  he  is 
engaged  in  the  erection  of  the  dam  and  construction  of  the  mill, 
without  having  made  application  for  an  order  in  the  mode  pre- 
scribed by  the  statute  ;  admits  appellant's  residence  with  his  family 
as  stated  in  the  bill,  but  denies  that  his  health  or  that  of  his  family 
can  be  affected  by  the  dam.  Much  testimony  was  taken,  to  which 
reference  is  unnecessary,  in  the  view  of  the  case  we  are  constrained 
to  take.  On  the  hearing,  the  chancellor  was  of  opinion  the  evi- 
dence did  not  show  that  the  appellant  would  suffer  any  other  injury 
from  the  dam,  than  such  as  his  neighbors  would  suffer,  and  there- 
fore decreed  a  dissolution  of  the  temporary  injunction  and  a  dis- 
missal of  the  bill. 

The  jurisdiction  of  the  courts  of  equity  to  restrain  the  commis- 
sion or  continuance  of  nuisances,  public  or  private,  is  settled,  and 
has  been  of  frequent  recognition  in  this  court.  1  Brick.  Dig.  672, 
§§  467-476.  The  ground  of  jurisdiction  is  the  ability  of  the  court 
to  afford  more  complete  remedies  than  courts  of  law  can  afford, 
bound  and  tied  down  to  remedies  they  are  not  capable  of  moulding 
and  adapting  to  the  necessities  of  particular  cases,  thereby  prevcnt- 
iDg  irreparable  injury,  suppressing  a  multiplicity  of  suits,  and  avoid 
You  XLU— 1ft 
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ing  yezatious  and  oppressive  litigation.  As  the  court  is  not  in  the^ 
exercise  of  its  ordinary  jurisdiction,  but  is  interfering  to  supply  the 
deficiencies  of  legal  remedies,  it  interferes  only  when  there  ia 
immediate,  pressing  necessity  for  the  prevention  of  an  injury, 
incapable  of  adequate  compensation  in  damages  at  law,  ''or  suck 
as,  from  its  continuance  or  permanent  mischief,  must  occasion  a 
constantly  recurring  grievance,  which  can  not  be  otherwise  pre- 
vented but  by  an  injunction."  2  Story's  Eq.,  §  925.  The  rules 
laid  down  by  Lord  Brougham  in  the  leading  case  of  Earl  of  Ripon^ 
V.  Bobart,  3  Myl.  &  Keene,  169,  respecting  the  exercise  of  the 
jurisdiction,  have  been  here  adopted.  He  said :  '*  If  the  thing 
sought  to  be  prohibited  is  in  itself  a  nuisance,  the  court  will  inter- 
fere to  stay  irreparable  mischief  without  waiting  for  the  result  of  i» 
trial ;  and  will  according  to  the  circumstances  direct  an  issue, 
or  allow  an  action,  and  if  need  be,  expedite  the  proceedings, 
the  injunction  being  in  the  meantime  continued*  But  when 
the  thing  sought  to  be  restrained  is  not  unavoidably  and  iu 
itself  obnoxious,  but  only  something  which  may,  according  to 
circumstances,  prove  so,  then  the  court  will  refuse  to  interfere 
until  the  matter  has  been  tried  at  law,  generally  by  an  action, 
though  in  particular  cases  an  issue  i&ay  be  directed  for  the  satisf ac* 
tion  of  the  court,  where  an  action  could  not  be  framed  so  as  to> 
meet  the  question. '^  It  may  also  be  laid  down  as  a  general  proposi- 
tion, that  the  court  will  not,  unless  the  evidence  is  full,  clear  and 
convincing,  take  upon  itself  to  decide  that  a  thing  which  may  or 
may  not  become  a  nuisance,  will  so  operate,  or  that  a  nmsanoe  in 
fact  exists,  without  the  trial  of  an  issue  at  law.  CHimmings  v.  Bar^ 
reU,  10  Gush.  186 ;  Bumhatn  v.  Kenton,  44  N.  H.  78  ;  Eastman  v. 
Company,  47  id.  71 ;  JusKbaid  v.  Barrington,  4  L.  R  Gh.  App.  388. 
When  the  nuisance  operates  to  destroy  health,  or  to  diminish 
seriously  the  comfortable  enjoyment  of  a  dwelling-house,  it  is  in  its 
nature  and  consequences  productive  of  irreparable  mischief  for 
which  the  law  can  furnish  no  adequate  remedy.  High  on  Inj.,  § 
491 ;  2  Stoiy  on  Eq.,  §§  926-7 ;  Hobnan  v.  BoGing  Sprinjfs,  1  Mc- 
Carter,  N.  J.  Eq.  343.  The  erection  of  dams,  or  other  obstruc- 
tions, in  such  manner  as  to  affect  materially  the  natural  flow  of  the 
water  to  the  manifest  injury  of  the  lands  of  other  riparian  proprie* 
tors,  or  to  injure  materifdly  the  health  of  those  residing  in  ^Lo 
vioimty^  the  oourt  has  enjoined  without  awaiting  the  trial  oi  rii 
istue  ttt  law  or  until  there  was  a  trial  of  the  issue.      S^nxiffnt  i. 
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Bkod68,  4  B.  I.  301 ;  Whitfield  v.  Sogers,  26  Miss.  84 ;  Wliite 
T.  Ibriea,  Walker  (Mich.),  112.  Every  man  has  a  right  to  the 
nndifltarbed  enjoyment  of  his  property,  especially  to  dwell  in 
his  homestead  fr€«d  from  the  peril  of  disease  and  death,  caused 
by  artificial  constmctionfi  erected  by  his  neighbor  on  his  own 
lands,  whatever  may  be  the  purpose  of  such  constructions.  The 
right  is  imbedded  in  the  common*law  maxim  of  such  frequent 
use,  sie  utere  iuo  ut  aiienum  non  laedae.  For  the  preservation  of 
health,  and  the  protection  of  the  undisturbed  enjoyment  of  prop* 
erty,*  courts  of  equity  in  recent  times  have  interfered  upon  the  just 
and  conservative  principle,  that  it  was  better  to  prevent  than  to 
andertake  to  cure  or  compensate  for  the.  evil,  after  it  was  wrought. 
Wki^Ud  V.  Jtogere,  supra. 

From  the  earliest  period  in  our  legislative  history  it  has  been  a 
fixed  policy  to  provide  a  judicial  proceeding  by  which  it  could  be 
speedily  ascertained  before  the  erection  of  a  dam  on  a  water-course 
for  the  uses  of  a  mill,  gin,  or  other  machinery,  not  only  how 
tar  it  would  affect  rights  of  property,  but  what  would  be  its 
inflaenoe  on  the  health  of  the  neighborhood.  A  proceeding  before 
the  Coonly  Court,  on  the  application  of  the  land  owner,  proposing 
to  erect  the  dam,  was  authorized  first  by  an  act  of  the  territorial 
lq[id»tare  passed  in  1811.  The  act  was  revised  by  an  act  adopted 
in  1812,  and  continued  of  force,  with  some  changes,  it  is  not  nec- 
essary now  to  refer  to,  until  the  Code  of  1852  became  of  force.  It 
WIS  declared  unlawful  for  any  person  to  erect  a  mill,  so  as  to  over- 
flow any  other  mill,  or  create  a  nuisance  in  the  neighborhood. 
When,  as  in  this  case,  the  person  proposing  to  erect  the  mill  and 
dam  owned  the  land  on  both  sides  the  stream,  on  application  a 
writ  of  ad  quod  damnum  was  issued,  commanding  the  sheriff  to 
summon  and  impanel  seven  land  holders  or  freeholders  to  meet 
npon  the  lands,  and  among  other  inquiries  they  were  to  make, 
was  whether,  in  their  opinion,  the  health  of  the  neighbors  will  be 
materially  annoyed  by  the  stagnation  of  the  waters.  Their  inquest 
was  returned  to  the  County  Court  and  if  upon  that  or  other  evi- 
dence, it  appeared  to  the  court,  the  health  of  the  neighbors  will  be 
materially  annoyed,  leave  to  build  the  mill  and  dam  could  not  be 
giveD.  Clay's  Dig.  876-8,  §§  1,  16.  The  present  statute  author- 
ins  Hke  proceedings  before  the  judge  of  probate,  and  of  the  in- 
^panoB  the  jury  are  required  to  nuJce,  is  whether  the  health  of  the 
Bsi|^kborhood  wiO  probaUy  be  «ndaiifBi«d*    1i  txcm  the  inquest^ 
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or  other  eyidenoe  it  appears  such  is  the  fact^  the  judge  moot  not 
grant  the  application.  Whoever  erects  a  dam  without  obtaining 
an  order  therefor,  is  liable  to  doable  damages  for  any  injury 
resulting  therefrom.     Code  of  1876,  §§  3555-79. 

These  statutes  indicate  very  clearly  a  settled  policy  to  subordi- 
nate the  right  of  the  land-owner  to  erect  on  his  own  lands  dams 
obstructing  water-courses,  to  the  preservation  of  the  health  of  the 
neighborhood.  Though  they  may  be  intended  for  lawful  and  use- 
ful purposes,  authority  for  their  erection  cannot  be  obtained  if 
there  is  probability  of  danger  to  the  health  of  the  vicinage.  -The 
stagnation  of  water  is  of  greater  peril  to  health,  in  this  latitude  and 
climate,  than  in  higher  latitudes,  and  it  is  in  view  of  this  fact  these 
statutes  have  been  enacted.  In  the  exercise  of  its  jurisdiction  to 
prevent  the  erection  of  such  obstructions,  a  court  of  equity  would 
but  follow  the  law,  if  a  case  is  presented  in  which  the  evidence 
is  not  so  clear  and  determinate  that  it  can  act  safely,  an  issue  of 
fact  should  be  awarded  to  be  tried  by  a  jury.  There  should  be 
much  reluctance  in  subjecting  individuals  or  communities  to  the 
dangers  of  disease.  For  injuries  to  property  compensation  may  be 
made,  after  they  have  been  suffered,  but  for  injuries  to  health,  no 
adequate  compensation  can  be  made  ;  they  are  irreparable. 

Without  expressing  any  opinion  as  to  the  right  of  evidence  in 
this  case,  there  is  enough  in  it  to  require  that  an  issue  to  be  triod 
by  a  jury  should  be  directed.  A  continuance  of  the  injunction  will 
merely  preserve  the  existing  state  of  things,  and  cannot  work  an 
injury  to  the  appellees,  for  which  they  may  not  obtain  adequate 
compensation  in  damages,  by  action  on  the  injunction  bond,  if  finally 
it  shall  be  ascertained  that  the  dam  will  not  endanger  the  health  of 
the  neighborhood,  or  if  it  will  that  it  will  not  be  of  special  injury  to 
the  appellant.  We  intend  no  relaxation  of  the  general  rule,  that  the 
court  should  not  interfere  with  erections  by  a  proprietor  on  his  own 
lands,  unless  they  are  per  se  nuisances,  working  irreparable  mischief  ; 
or  if  the  erection  is  not  of  itself  a  nuisance,  but  is,  prima  faciei  a 
legitimate  exercise  of  his  dominion  over  his  own  property,  that  it 
must  be  shown  clearly  the  erection,  if  completed,  will  prove  a  nuis- 
ance, inflicting  irreparable  injury — injury  irreparable  of  adequate 
compensation.  Nor  do  we  intend  a  relaxation  of  the  rule,  that  the 
court  will  not  interfere,  when  the  injury  of  which  complaint  is 
made  and  sought  to  be  restrained  is  doubtful  or  contingent,  when 
the  thing  contemplated  may  or  not  prove  noxious,  according  to  th» 
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manner  of  its  completion^  and  the  mode  in  which  it  may  be  used. 
The  legislation  to  which  we  have  referred  requires  that  in  the  class 
of  cases  to  which  it  relates  the  jurisdiction  of  the  court  should  be 
adapted  to^  and  exercised,  in  view  of  its  policy.  In  determining 
whether  a  temporary  injunction  to  restrain  a  threatened  nuisance 
should  be  continued  or  dissolved  until  the  fact  of  nuisance  is  sat- 
isfactorily ascertained^  regard  must  be  had  to  all  the  circtunstances 
of  the  particular  case,  the  nature  and  character  of  the  injury 
apprehended,  and  then  the  test  should  be  applied  —  ought  the 
party  complaining  to  be  protected,  or  required  to  submit  until  the 
fact  of  nuisance  is  ascertained  and  experience  shows  whether  he 
will  be  subjected  to  the  injury  apprehended. 

If  the  deleterious  consequences  will  result  from  the  erection  of 
the  dam,  which  are  stated  in  the  bill,  it  will  certainly  be  a  public 
naisance.  But  if  it  will  also  be  as  to  the  appellant  a  private  nuis- 
ance —  if  it  is  of  epecial  injury  to  him  —  if  it  will  materially  affect 
the  comfortable  enjoyment  of  his  home,  and  endanger  the  health 
of  himself  and  family  —  that  it  will  also  affect  others  of  his  neigh- 
bors, does  not  lessen  the  injury  he  will  sustain,  nor  merge  it  in  that 
of  which  the  public  may  complain.  2  Story  Eq. ,  §  924  :  Milliau 
V.  Sharp,  37  N.  Y.  611  ;  Mayor  v.  Rogers,  10  Ala.  67  ;  Mohawk 
Bridge  Co.  v.  JV.  d  A  R.  R.  Co.,  6  Paige,  554 ;  Crowder  v.  Tinh- 
ler,  10  Vesey,  616. 

The  legal  title  to  the  lands  residing  in  Croskey,  he  having  an 
immediate  right  of  entry  thereon,  and  having  made  an  execu- 
tory contract  of  sale  of  them  with  full  knowledge  of  the  purposes 
to  which  McQuaggs  intended  devoting  them,  he  was  a  proper,  if 
not  a  necessary  party  to  the  bill.  Wood  on  Nuisances,  §  822. 
Whether  he  shall  be  taxed  with  costs,  will  rest  in  the  discretion  of 
the  chancellor,  and  will  materially  depend  upon  his  participation 
in  the  litigation. 

The  decree  of  the  chancellor  is  reversed,  the  temporary  injunc- 
tion reinstated,  and  the  cause  is  remanded,  that  an  issue  of  fact 
may  be  formed  and  tried  by  a  jury  to  aid  the  chancellor  in  ascer- 
taimng:  (1.)  Whether  the  erection  of  the  dam  will  probably  en- 
danger the  health  of  the  neighborhood.  (2.)  Whether  the  com- 
plainant will  be  thereby  materially  injured  in  the  comfortable 
enjoyment  of  his  dwellhig,  or  the  health  of  himself  and  family 

endangered. 

Decree  reversed. 
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(07  AU.  S8&) 

Municipal  eorparatian  —  etmtraet — ultra  tirM. 

Under  a  charter  aathorizing  a  city  to  buy  real  and  personal  property  "  for  the 
use,  convenience  and  improvement  of  the  city,*'  there  is  no  power  to  buy 
real  estate  for  the  exdosive  benefit  of  a  fair  association,  as  a  place  for  hold. 
ing  their  annual  fairs.* 


B 


ILL  to  enforce  yendor's  lien.     The  opinion  states  the  case. 
The  complainant  had  judgment  below. 


Henry  R,  Shorter y  for  appellant. 

Jtio,  M.  McKelroy  and  D,  M,  Seals,  contra. 

SoMEBYiLLE,  J.  The  general  principle  of  law  is  settled,  beyond 
controversy  that  the  agents,  officers,  or  even  city  council  of  a 
municipal  corporation,  can  not  bind  the  corporation  by  any  con- 
tract which  is  beyond  the  scope  of  its  powers,  or  entirely  foreign  to 
the  purposes  of  the  corporation,  or  which  (not  being  in  terms 
authorized)  is  against  public  policy.  The  doctrine  grows  out  of 
the  nature  of  such  institutions,  and  rests  upon  reasonable  and  solid 
grounds.  The  inhabitants  are  the  corporators  —  the  officers  are 
but  the  public  agents  of  the  corporation.  The  duties  and  powers 
of  the  officers  or  public  agents  of  the  corporation  are  prescribed  by 
statute  or  charter,  which  all  persons  not  only  may  know,  but  are 
bound  to  know.  The  opposite  doctrine  would  be  fraught  with  such 
danger,  and  accompanied  with  such  abuse,  that  it  would  soon  end 
in  the  ruin  of  municipalities,  or  be  legislatively  overthrown.  These 
considerations  vindicate  both  the  reasonableness  and  necessity  of 
the  rule,  that  the  corporation  is  bound  only  when  its  agents  or  of- 
ficers by  whom  it  can  alone  act,  if  it  acts  at  all,  keep  within  the 
limits  of  the  chartered  authority  of  the  corporation."  1  Dill. 
Mun.  Corp.  (2d  ed.),  §  381. 

Municipal  corporations,  it  is  obvious,  can  exercise  only  such 
powers  as  are  expressly  granted  in  their  charters,  and  such  as  may 

«  8e«  DaoU  t.  Old  CoUmy  Raaroad  (181  Mass.  2B0),  41  Am.  Bap.  SI. 
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be  neceesaiy  and  proper  in  order  to  carry  8uc&  express  or  direct 
powers  into  effect;  bnt  these  powers  include  those  which  are  indis- 
pensably  necessary  to  the  declared  objects  and  germane  to  the  goy- 
emmmfal  purpose  for  which  such  corporations  may  be  organized. 
OUy  OouneU  v.  Plank  Bead  Co.,  31.Ala.  76;  Mayor,  eic,  v.  Tuilhy 
8  id.  137;  1  DiD.  Mun.  Corp.,  §  66;  Firemen  Ins.  Co.  v.  Ely,  5 
Conn.  560  (13  Am.  Dec.  100). 

All  contracts  therefore  which  are  unauthorized  by  these  principles 
are  uUra  vires,  and  impose  no  legal  liability  upon  the  corporations 
which  purport  to  be  bound  by  them.  This  is  conceded  to  be  a  most 
salutary  principle,  and  one  of  transcendent  importance  to  the  pro- 
tection of  the  citizen  against  exorbitant  and  unauthorized  taxa- 
tion, imposed  for  ends  entirely  foreign  to  legitimate  governmental 
purposes.  1  DiU.  Mun  Corp.,  §  55;  §  381,  note  2.  To  such  an  ex- 
tent is  this  true,  that  the  law  rather  fayors  the  application  of  the 
doctrine  of  vUra  vires  to  municipalities  and  counties,  which  are 
invested  with  civil,  police  and  political  functions,  and  in  case  of 
any  ambiguity  or  doubt  arising  out  of  terms  used  in  the  charter 
they  are  strictly  construed  against  the  existence  of  such  doubted 
power,  and  are  resolved  by  construction  in  favor  of  the  public. 
Oreen's  Bryce's  Ultra  Vires,  p.  42,  note;  Mayor,  etc,,  v.  Ray,  19 
Wall.  468;  Minium  v.  Larue,  23  How.  435;  1  Dill.  Mun.  Corp.,  § 
55,  note  1.  As  said  by  the  Supreme  Court  of  Massachusetts,  per 
Pabkbb,  C.  J.,  in  Sieison  v.  Kempton,  13  Mass.  272 ;  7  Am.  Dec. 
145,  '^  it  is  important  that  it  should  be  known  that  the  power  of 
the  majority  over  the  property,  and  even  the  person  of  the  minority, 
is  limited  by  law  to  such  cases  as  are  clearly  provided  for,  and  de- 
fined by  the  statute  which  describes  the  powers  of  these  corpora- 
tions."   Id.  (7  Am.  Dec.  145);  2  Kent  Com.  361,  292. 

The  charter  of  the  city  of  Euf  aula,  entitled  ^'  An  act  to  establish  a 
new  charter  for  the  city  of  Eufaula,"  approved  February  28,  1870 
(Session  Acts  1869-70,  pp.  186,  194),  contains  the  following  sec- 
tion: 

Sec.  24.  £e  U  further  enacted.  That  the  council  shall .  have  full 
power  and  authority  to  purchase  and  provide  for  the  payment 
it  the  same  all  such  real  estate  and  personal  property  as  may  b« 
lequiied  for  the  use,  convenience  and  improvement  of  the  city, 

«tfr" 

Under  the  power  supposed  to  be  conferred  by  this  section  the 
«fey  council  of  Eufaula,  in  the  year  1872,  purchased  from  the  ap- 
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pellee,  John  McNIab,  thirty-four  acres  of  land  located  within  the 
corporate  limits  of  the  city,  and  a  warranty  deed  was  executed  by 
McNab,  conveying  the  same  in  fee  simple  to  the  city.  The  con- 
sideration paid  was  $10,000  of  the  bonds  of  the  city,  running  twenty 
years,  and  bearing  interest  from  date,  with  coupons  attached. 
This  bill  is  filed  to  enforce  the  vendor's  lien  on  the  land  for  the  ac- 
cumulated interest,  which  amounts  to  about  five  thousand  dollars, 
and  also  to  fix  the  liability  of  the  city  of  Euf aula  for  principal  and 
interest  of  the  bonds.  The  chancellor  made  the  decree  prayed  for, 
and  ordered  the  sale  of  the  lands  for  its  payment,  and  the  city  of 
Euf  aula  appeals  from  this  decree. 

The  question  presented  for  our  consideration  is  one  of  ultra  vires 
as  to  the  corporate  power  of  the  city  to  make  the  purchase  of  this 
land  for  the  particular  purpose  for  which  it  is  shown  to  have  been 
bought. 

It  may  be  conceded,  that  if  the  land  in  question  had  been  pur- 
chased for  an  exclusively  public  use,  as  being  designed  for  dedication 
to  a  purpose  within  the  usual  scope  of  municipal  governments,  it 
might  be  a  proper  exercise  of  corporate  power  under  the  above  sec- 
tion, and  the  validity  of  the  contract  of  purchase  would  not  be  af- 
fected, or  rendered  invalid  by  any  subsequent  perversion  of  the  land 
to  unauthorized  uses  not  shown  satisfactorily  to  have  been  mutually 
intended  at  the  time  of  the  purchase.  2  Dill.  Mun.  Corp.,  §  444; 
Weisffur  v.  Village  of  Douglas,  64  N.  Y.  91;  s.  c,  21  Am.  Eep. 
586.  But  the  terms  of  the  charter  are  imperative,  that  such  prop- 
erty must  be  '*  required  for  the  use,  convenience  and  improvement  of 
the  city."  Collateral  advantages,  incidentally  resulting  in  the  promo- 
tion of  the  city's  commercial  or  business  prosperity,  will  not  be  suf- 
ficient It  is  not  contemplated  or  permitted  that  such  property  shall 
be  acquired  in  aid  of  any  private  enterprise  not  of  a  public  character, 
however  laudable  may  be  its  purpose,  or  however  useful  may  be  its 
encouragement.  As  said  by  Mr.  Justice  Millbb,  in  Loan  Aesoeia^ 
turn  V.  Topeka,  20  Wall.  655,  660:  "  It  follows  that  in  this  class  of 
cases  the.  right  to  contract  must  be  limited  by  the  right  to  tax,  and 
if  in  the  given  case  no  tax  can  lawfully  be  levied  to  pay  the  debt, 
the  contract  itself  is  void  for  want  of  authority  to  make  it."  Tba 
same  view  was  expressed  by  Bbickbll,  G.  J.,  in  the  i\r.  0.,  M.  dt 
0.  J2.  R.  V.  Dunn,  51  Ala.  128,  136,  where  the  following  language 
is  used:  **  The  power  of  taxation  thus  conferred  (by  the  charter) 
must  be  limited  and  confined  strictly  to  the  purposes  for  which  the 
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corporation  is  created*  The  revenues  derived  from  the  exercise  of 
this  power  most  be  faithfully  applied  to  these  purposes.  The  cor- 
porate authorities  cannot  without  a  violation  of  duty  and  usurpa- 
tion of  power  appropriate  the  revenues  thus  produced  to  any  other 
purpoaes  or  objects  than  such  as  are  fairly  expressed  or  reasonably 
implied  in  the  charter.  'It  is  not  material  what  is  the  character  of 
the  object,  or  how  pressing  the  necessity,  or  what  are  the  benefits, 
real  or  imaginary,  which  may  flow  to  the  city.  If  not  within 
the  purposes  of  the  act  of  incorporation,  there  is  a  want  of  power 
in  the  corporate  authorities.  It  was  said  by  the  Supreme  Court  of 
Maine,  in  ABen  v.  InhabikmU  of  Jay ^  70  Me.  124,  that  '^  taxation, 
by  the  meaning  of  the  term,  implies  the  raising  of  money  for  pub- 
lic uses,  and  excludes  the  raising  if  for  private  objects  and  pur- 
poses" **  I  concede,"  says  Black,  C.  J.,  in  Sharpless  v.  Mayor, 
21  Penn.  168,  'Hhat  a  law  authorizing  taxation  for  any  other  than 
public  purposes  is  void.'' 

It  is  useless  to  review  in  detail  the  evidence  in  this  case  as  to  the 
purpose  for  which  this  land  was  purchased.  The  scheme  was 
manifestly  inaugurated  for  the  benefit  of  a  private  corporation,  with 
the  expectation  no  doubt  of  incidental  advantages  to  the  city  of 
Eufaula,  and  with  the  belief  perhaps  that  it  would  never  necessitate 
municipal  taxation  for  the  debt  created.  The  city  ordinance  of 
May  21,  1872,  provided,  *^  That  his  honor,  the  mayor,  be  author- 
ized to  have  nine  thousand  seven  hundred  dollars,  twenty  years 
bonds,  of  the  city  of  Eufaula,  bearing  eight  per  cent  interest,  paya- 
ble annually  on  the  first  day  of  December,  printed  for  the  purpose 
of  complying  with  the  contract  made  with  Mr.  John  McNab,  for 
the  land  to  be  used  by  the  South-east  Alabama  Agricultural  and 
Mechanical  Association."  The  evidence  further  shows  that  all  the 
contracting  parties  fully  understood  that  this  land  was  really  pur- 
chased by  the  city  for  tiie  benefit  of  this  agricultural  association,  as 
a  suitable  place  for  holding  '^  their  annual  fairs,"  and  that  they  had 
**  the  exclusive  use  of  the  premises."  And  the  bonds,  as  printed 
and  delivered  to  appellee,  show  on  their  face  that  they  were  given 
''for  land  embraced  in  the  present  fair  grounds  in  said  city; "  a 
small  difference  of  a  few  hundred  dollars  being  paid  in  money. 

We  are  of  opinion  that  the  city  of  Eufaula  had  no  power  to 

make  this  purchase  for  such  a  purpose.     The  city  council  therefore 

have  no  authority  to  levy  taxes  for  the  payment  of  the  bonds,  or 

the  accumulated  interest  on  them,  and  they  impose  no  legal  lia- 
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bility  for  their  payment  upon  the  municipality  of  Eufanla.  Loan 
Association  v.  Topeka,  20  Wall.  655;  Allen  v.  Inhdbiiants  of  Jay, 
60  Me.  124;  s.  c,  11  Am.  Rep.  185;  LoweUy.  City  of  Boston,  111 
Mass.  454;  s.  c,  15  Am.  Bep.  39;  Hanson  y.  Vernon ,  27  Iowa,  28; 
8.  c,  1  Am.  Rep.  215;  Railroad  Co,  v.  Dunn,  51  Ala.  128;  Wets- 
mer  v.   Village  of  Douglas,  G4  N.  Y.  91;  &.  c,  21  Am.  Bep.  586. 

The  fact  that  two  installments  of  interest  were  paid  on  the  bonds, 
even  had  it  been  done  directly  by  the  city  of  Eufaula,  instead  of  by 
the  private  corporation  in  possession  of  the  land  with  the  city's 
concurrence,  does  not  affect  the  case,  and  cannot  work  an  estoppel. 
Loan  Association  v.  Topeka,  supra.  The  ground  upon  which  cor- 
porate contracts  beyond  the  scope  of  charter  powers  are  deemed 
invalid  seems  to  be  that  it  would  be  contrary  to  a  sound  public 
policy  to  permit  their  enforcement.  Fireman  Ins.  Co.  t.  Ely,  13 
Am.  Dec.  108,  note.  To  permit  the  doctrine  of  estoppel  to  apply 
to  such  cases,  as  forcibly  suggested  by  Stoke,  J.,  in  Savings  Bank 
T.  Duncan,  54  Ala.  481,  would  be  '^  clothing  corporations  with  the 
ability  to  increase  their  powers  indefinitely  by  sheer  usurpation.*' 

This  view  of  the  case  compels  a  reversal  of  the  chancellor's  de- 
cree and  the  dismissal  of  the  bill.  Under  the  present  frame  of  it 
we  do  not  think  it  can  be  retained  as  a  bill  for  rescission  and  can- 
cellation. The  case  here  designed  to  be  presented  is  that  of  a  legal 
and  valid  sale  of  lands  by  the  complainant  to  the  city  of  Eufanla, 
and  the  issue  by  the  latter  of  valid  and  binding  obligations  for  the 
purchase-money.  The  prayer  is  for  the  enforcement  of  the  vendor'a 
lien,  and  a  money  decree  for  the  balance. 

The  case  made  by  a  bill  for  rescission  and  cancellation  would  be 
u  new  one.  It  must  aver  that  the  sale  was  void  and  the  issue  of 
the  bonds  uUra  vires.  The  prayer  would  be  for  the  cancellation  of 
the  contract,  and  must  be  accompanied  with  an  offer  to  surrender 
the  bonds  to  the  defendant.  It  is  true  that  a  bill  may  be  framed 
witli  a  double  aspect,  or  in  the  alternative,  but  either  of  the  aspects 
must  entitle  the  complainant  substantially  to  the  same  relief. 
But  when  a  bill  is  filed  for  one  purpose  and  it  fails  to  this  specific 
end,  it  can  not  be  retained  so  as  to  change  it  into  a  bill  for  another 
distinct  purpose.  It  cannot  be  so  amended  as  to  make  a  new  case. 
Nor  can  relief  be  granted  under  the  general  prayer  entirely  distinct 
from  and  repugnant  to  the  special  relief  prayed.  And  for  a  like 
reason,  no  amendment  is  allowable  introducing  a  special  prayei 
for  relief  inconsistent  with  the  original  prayer,  and  not  agreeabl« 
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to  the  case  made  by  the  bill.  Thainason  t.  Smithson,  7  Port.  144; 
Micou  y.  A$hur$t,  65  Ala.  607;  Adam's  Eq.  309,  note;  1  Dan.  Cb. 
Prac  383-6. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here  en- 
tered dismissing  the  appellee's  bill  at  his  costs,  in  this  court  and 
the  coort  below.  This  is  without  prejudice  to  the  right  of  com- 
plainant to  file  anoiher  bill  such  aa  may  be  authorized  by  the  facts 
4rf  the  case 

Judgment  rmfenei. 


0-A.SES 


IN  THB 


SUPREME    COURT 


OF 


INDIANA. 

MiPP  V.    DiSKBT. 
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0bfilri00(  —  note  payable  %n  d9rmee$  —  dtmmid. 

Where  a  Bote  is  conditioned  to  be  payable  by  the  sawing  of  lumber  to  be  fin* 
niehed  by  the  payee,  the  maker  may  notify  the  payee  of  his  readiness  ta 
perform,  and  request  that  he  furnish  the  lumber,  and  the  payee's  fidlure  to 
furnish  it  will  excuse  performance  by  the  maker ;  and  the  payee  may  not 
demand  money  without  showing  the  furnishing,  a  request  to  perform,  and 
the  maker's  failure  to  perform. 

ACTION  on  promissory  notes.     The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

F.  J.  Hon,  T.  J.  Nmhirky  W.  A.  Bonha/in  and  W.  H.  Oarr^lk 
for  appellants. 

A.  Steele  and  R.  T.  8t.  John,  for  appellee. 

Elliott,  0.  J.  Appellants  were  the  plaintiffs  below,  and  brouglik 
this  action  n{K>n  two  promissory  notes  and  a  chattel  mortgage  ex^ 
ented  by  the  q>pell6e. 
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A  verdict  was  returned  for  the  appellee,  and  separate  motions  for 
a  new  trial  were  filed  by  the  appellants.  The  only  argument  made 
in  support  of  the  appellant  BelFs  claim  for  a  reversal  is,  that  the 
verdict  is  contraiy  to  the  evidence.  We  find  some  evidence  sup- 
porting the  conclusion  of  the  jury,  and  that  requires  us  to  decline 
to  disturb  it. 

In  arguing  the  questions  presented  upon  the  ruling  denying 
Nipp's  motion  for  a  new  trial,  counsel  discuss  the  evidence,  but 
what  we  have  said  in  reference  to  Bell's  motion  disposes  of  this 
point. 

The  appellant  Nipp  presents  questions  not  presented  by  Bell,  and 
we  now  proceed  to  consider  them.  The  note  owned  by  Nipp,  and 
acquired  by  assignment  from  Bell,  is  in  the  usual  form,  but  con- 
tains this  additional  provision  :  ^^  The  amount  of  this  may  be 
discharged  at  any  time  before  its  maturity,  in  sawing  lumber  at 
fifty  cents  per  one  hundred  feet,  the  said  payee  to  furnish  logs  out 
of  which  to  saw  said  lumber."  The  appeUant  Nipp  asked  the  fol- 
lowing instruction  :  ^' The  note  sued  on  in  this  case,  calling  for 
$1,211.23,  owned  by  the  plaintiff  Nipp,  contains  a  provision  that 
the  same  may  be  discharged  at  any  time  before  maturity,  in  sawing 
lumber  at  fifty  cents  per  100  feet,  the  payee  to  furnish  logs  out  of 
which  to  saw  said  lumber.  If  it  is  shown  that  the  payor,  before 
the  maturity  of  the  note,  kept  himself  ready  to  do  said  sawing,  and 
even  demanded  logs  for  that  purpose,  and  the  plaintiff  failed  to 
furnish  them,  it  would  not  be  a  discharge  of  the  note,  as  the  fur- 
nishing of  the  logs  and  the  sawing  of  the  lumber  were  mutual  and 
concurrent  acts,  and  according  to  the  terms  of  the  contraqj;  might 
have  been  so  discharged,  but  if  there  was  a  failure  of  either  party 
the  note  at  once  became  payable  in  money." 

In  criticising  this  instruction  appellee's  counsel  say  that  it 
is  erroneous  because  it  assumes  the  existence  of  a  fact.  We  do  not 
think  there  is  any  force  in  this  objection.  It  is  proper  for  the 
court  to  construe  written  instruments,  and  to  inform  the  jury  of 
their  legal  meaning  and  effect.  It  is  also  proper  for  the  court  to 
state  what  stipulations  are  contained  in  a  written  contract,  in  cases 
where  there  is  no  controversy  as  to  its  execution,  and  no  dispute  as 
to  what  its  language  is. 

We  think  the  instruction  was  properly  refused,  for  the  reason  that 
it  declares  that  the  note  became  payable  in  money,  although  the 
entire  default  was  on  the  part  of  the  appellant.     The  appellee  was 
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liable  to  pay  in  money  only  in  the  event  that  he  failed  or  refused  to 
saw  logs  into  loniber  when  famished  to  him  for  that  purpose 
by  the  appellant.  The  former  was  not  liable  to  an  action  for 
money  until  he  had  been  put  in  default.  The  appellant  could  not^ 
at  his  election,  deprive  the  appellee  of  the  benefit  of  the  stipulation 
in  the  note.  It  would  have  been  error  to  give  the  instruction  as 
asked,  and  the  court  did  right  in  refusing  it. 

The  court,  at  the  request  of  the  appellee,  gave  the  following 
instruction :  '^  If  you  find  from  the  evidence  that  the  defendant 
Diskey,  before  the  note  to  Nipp  became  due,  informed  and  notified 
Nipp  that  he  was  ready  and  willing  to  pay  said  note  in  sawing  lum- 
ber, and  that  he,  Diskey,  wanted  Nipp  to  bring  on  the  logs,  and  if 
said  notice  was  a  sufficient  time  before  the  note  fell  due,  te 
have  done  such  sawing  by  the  time  the  notes  fell  due  then  the 
plaintiff  Nipp  cannot  recover  on  the  note  due  him."  It  is  main- 
tained by  appellant's  counsel  that  the  stipulation  in  the  note  pro- 
viding for  payment  in  sawing  lumber  was  for  his  benefit  alone,, 
and  that  he  might  waive  or  enforce  it  at  pleasure.  This  position 
is  not  tenable.  A  stipulation  providing  that  a  note  may  be  paid 
in  specific  articles  of  property,  or  in  work  and  labor,  is  for  the  bene- 
fit of  the  payor.  He  may  if  he  elects,  pay  the  note  in  property  or 
labor,  and.  if  he  makes  the  proper  tender,  can  compel  the  creditor 
to  accept  payment  in  the  articles  or  work  designated  in  the  note. 

If  a  debtor,  having  the  right  to  elect  to  pay  a  note  in  services  or 
.property,  faUs  to  duly  exercise  his  election,  and  make  the  proper 
tender  in  cases  where  a  tender  is  necessary,  then  the  creditor  may 
enforce  payment  in  money.  The  creditor  however  can  not  elect 
to  disregard  the  stipulation  as  to  the  mode  of  payment,  and  demand 
money  in  the  first  instance.  His  right  to  payment  in  money  does 
not  arise  until  the  default  of  the  debtor  to  perform,  or  offer  to  per- 
form,  the  stipulation  in  the  note  as  to  the  mode  of  payment. 

Under  the  stipulation  in  the  note,  the  appellee  had  a  right  to 
elect  to  pay  the  note  by  sawing  lumber,  at  the  price  fixed  by  the 
contract.  As  the  appellant  was  bound  to  furnish  the  logs  out  of 
which  the  lumber  was  to  be  sawed,  no  more  could  be  done  by  the 
wppellee  than  to  keep  himself  prepared  to  perform  the  stipulation, 
and  notify  the  former  of  his  readiness  to  do  the  work,  and  request 
him  to  furnish  the  logs.  The  contract  gave  appellee  a  right  to  pay 
in  the  mode  stipulated,  and  if  he  did  all  that  the  appellant  would 
i>ermit  him  to  do,  he  cannot  be  deemed  to  have  been  in  defaults 
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Mason  t.  Tomry  6  Lid.  328 ;  Parka  v.  Marshall,  10  id.  20 ;  Dner- 

son  T.  Bdhws,  1  Blackf.  217.     The  option  as  to  whether  the  note 

should  be  paid  in  money  or  in  work   was  with  the  appellee  until 

the  maturity  of  the  note.     Ireland  v.  Montgomery,  34  Ind.   174. 

If  he  exercised  this  option  by  making  tender  of  performance,  and 

doing  all  that  it   was  in  his  power  to  do,  he  cannot  be  deemed  to 

have  lost  his  right. 

Where  a  debtor  has  a  right  to  pay  by  doing  work  upon  materials 

to  be  furnished  by  the  creditor,  the  latter  cannot  destroy  that  right 

by  refusing  to  furnish  the  materials  provided  for  by  the  contract. 

If  the  rule  were  otherwise,  the  result  would  be  the  punishment  of 

one  who  was  entirely  free  from  fault,  because  of  his  adversary's 

debalt.     The  law  is  not  subject  to  the  reproach  of  sanctioning  any 

such  doctrine. 

Judgment  afirmsd. 


Obokkhitb  v.  Nbbbkxb. 

en  Ind.819J 
Wig§HaN$iniSrwmsnt'-'elteraiian''in9erikm4fword§0fn0g^^ 

Hie  maker  of  a  perfect  note,  non-negotiable  beeaase  act  stating  a  bank  as  the- 
plaee  of  pajment,  does  not,  by  leaving  a  blank  in  the  body  of  it,  give  im- 
plied  antliority  to  the  payee  to  insert  the  name  of  a  bank ;  and  such  an 
insertion,  nnanthoriied  by  the  maker,  will  avoid  the  note  in  the  hands  of  an 
inaoeeat  purchaser.    {Sts  nets,  p.  184.) 

ACTION  on  a  promissory  note.    The  opinion  states  the  case. 
The  plaintifF  had  judgment  below. 

W.  P.  Riodes  and  A.  R.  Owen,  for  appellant. 
L.  Nsbeksr  and  8.  M.  Camiem,  for  appellees. 

WooDB,  J.     The  appellant  denied  under  oath  the  execution  of 
the  note  upon  which  the  appellees  obtained  judgment  against  him.  • 
There  is  no  dispute  in  reference  to  the  facts  proved  at  the  trial, 
and  the  question  for  decision  is  whether  the  finding  of  the  court 
was  right. 

The  appellant,  who  was  at  the  time  a  man  of  intelligence  and 
able  to  read  both  written  and  printed  matter  with  ease,  executed 
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a  promissory  note  of  the  tenor  following,  which  he  did  then   and 
there  read,  to  wit : 

"  $76.  September  6,  1877. 

Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  G. 
H.  Fitzmaurice,  at  Covington,  Indiana,  seventy-five  dollars,  value 
received,  without  any  relief  from  valuation  or  appraisement,  laws, 
with  interest  at  ten  per  cent  per  annum  from  date,  and  te.i  per 
cent,  attorney's  fees.  The  drawers  and  indorsers  severally  i/wnive 
presentment  for  payment,  protest  and  notice  of  protest  and  non* 
payment  of  this  note. 

(Signed)  Levi  A.  Cronkhite." 

The  note  was  prepared  by  the  payee  upon  an  ordinary  printed 
blank,  which  was  so  arranged  that  there  was  one  line  in  the  blank 
in  which  there  was  no  printed  word  except  the  word  "  at "  printed 
at  the  left  hand  end  of  the  line,  and  beginning  about  the  middle 
of  said  line  there  were  written  the  words  "  Covington,  Ind.,"  leav- 
ing a  space  sufficient  between  the  word  **  at "  and  the  word  "  Cov- 
ington," to  insert  the  words,  **  The  Farmers'  Bank,"  in  a  hand- 
writing corresponding  with  the  written  parts  of  the  note. 

At  the  time  of  making  the  note,  the  appellant  objected  to  its 
being  made  payable  at  a  bank,  and  thereupon  the  words  "  Coving- 
ton, Ind.,"  were  written  in  by  the  payee,  who  filled  up  the  written 
parts  of  the  instrument  with  pen  and  ink  which  he  carried  witli 
him.  After  the  execution  of  the  note  by  the  appellant,  and  with- 
out his  knowledge  or  consent,  Fitzmaurice  inserted  the  words  ^'The 
Farmers'  Bank"  before  the  word  "Covington,"  in  .such  a  manner 
as  to  afford  no  indication  of  an  alteration  of  the  note  after  its  exe- 
cution, and  in  that  condition  indorsed  it  before  maturity  to  the 
appellees  who  paid  value  therefor,  without  notice  or  intimation  of 
the  alteration. 

In  support  of  the  decision  of  the  Circuit  Court  the  following 
cases  are  cited  :  Marshall  v.  DrescJier,  68  Ind.  359  ;  Oothrupt  v. 
Williamson,  61  id.  599  ;  Cornell  v.  Nebeker,  58  id.  425  ;  Spitler  v. 
^  James,  32  id.  202 ;  s.  c,  2  Am.  Bep.  334.  In  these  cases  the  fol- 
lowing are  referred  to  :  Hereth  v.  Merchants'  Nat,  Bank,  34  Ind. 
380 ;  Nebeker  v.  Cutsinger,  48  id.  436 ;  Btley  v.  Schatoacker,  50 
id.  592  ;  Steele  v.  Moore,  54  id.  52  ;  Woollen  v.  Ulrich,  64  id.  120 ; 
Noll  V.  Smith,  id.  511 ;  s.  c,  31  Am.  Rep.  131 ;  Oerrard  v. 
Hadden,  67  Penn.  St.  8 ;  Zimmerman  v.  Rote,  75  id.  188  ;  Chap- 
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man  v.  Rose,  56  N.  Y.  137  ;  s:  c,  15  Am.  Kep.  401 ;  Xedltch  v. 
Doll,  54  X.  Y.  234;  s.  c,  13  Am.  Rep.  573. 

In   Gilkufpie  v.  Kelleyy  41  Ind.  158;  s.  c,  13  Am.  Rep.  313,  the 

note  read  when  executed,  "payable  at Bank,  at  Frankfort." 

The  alteration  consisted  in  filling  the  blank  so  as  to  designate  a 
particular  bank.  It  was  held  that  the  holder  of  the  note  had  im- 
plied authority  to  fill  the  blank  in  that  way.  The  following  extracts 
from  the  opinion  in  that  case  are  pertinent  to  the  present  discussion: 

**  The  insertion  of  the  name  of  the  bank  in  Frankfort,  where  the 
same  was  ^myable,  was  a  material  alteration,  and  rendered  the  note 
void  unless  the  payee  was  authorized  to  fill  the  blank  by  inserting 
the  name  of  the  bank.  Woodworth  v.  Bank  of  Amenca,  19  Johns. 
391;  10  Am.  Dec.  239  ;  Clute  v.  Small,  17  Wend.  238;  Nazro  v. 
Puller,  24  id.  374. 

**  We  proceed  to  inquire  whether  the  payee  of  a  negotiable  prom- 
issory note  is  authorized  to  insert  the  name  of  the  bank  where  the 
same  has  been  left  blank. 

**  The  maker  of  a  promissory  note  stands  upon  the  footing  of  an 
acceptor  of  a  bill  of  exchange.  Nazro  v.  Fuller,  24  Wend.  374; 
Chitty  on  Bills,  100-103;  Byles  on  Bills,  173-177. 

*'  In  our  opinion,  the  rule  is  well  settled,  that  if  a  person  in- 
dorses or  signs  in  blank  paper  or  note  and  intrusts  it  to  another 
that  he  may  raise  money  upon  it,  he  authorizes  that  other  person 
to  fill  al!  blanks  which  are  necessary  and  proper  to  make  the  instru- 
ment H  perfect  and  complete  bill  of  exchange  or  promissory  note, 
as  the  case  may  be.  Holland  v.  Hatch,  11  Ind.  497;  Spttler  y, 
James,  32  id.  .202,  and  the  authorities  there  cited.  It  is  quite 
obvious  to  us,  not  only  from  the  face  of  the  note,  but  from  the  evi- 
dence of  the  appellee,  that  the  maker  of  the  note  in  question  in- 
tended to  make  the  same  negotiable  and  governed  by  the  law  mer- 
chant. If  the  parties  had  mtended  to  make  an  ordinary  promissory 
fiote,  and  it  had  been  complete  as  such  when  it  was  delivered  to 
the  payee,  such  payee  would  not  have  been  authorized  to  insert 
words  rendering  it  negotiable;  and  if  there  had  been  no  blank  in  the 
note,  and  such  words  had  been  interlined,  such  interlineation  would 
have  put  a  purchaser  upon  inquiry.  The  note,  when  delivered, 
was  not  perfect  and  complete  as  a  negotiable  instrument  governed 
by  the  law  merchant.  The  payee  had  the  right  to  make  it  perfect 
and  complete  by  inserting  the  name  of  the  bank  where  it  was  to  be 
payable." 

V-T..  XUT  -    17 
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The  case  in  the  record  before  ua  is  in  some  respects  essentially 
different.  The  note  as  executed  was  a  periect  non-negotiable  note. 
No  words  were  wanting  in  order  to  give  full  force  and  effect  to  the 
words  present.  It  was  just  as  the  maker  intended  it  should  be. 
It  was  prepared  upon  a  printed  form,  and  the  words  inserted  did 
not  fill  the  entire  blank  space,  but  left  it  possible  to  make  an  inser- 
tion of  other  words,  which  were  wrongfully  inserted,  and  when 
inserted  made  the  note  appear  to  be  negotiable  by  the  law  mer- 
chant. If  the  word  '•  Covington"  had  been  written  close  to  the 
word  "at,"  the  words  "at  the  Farmers'  Bank"  might  have  been 
inserted  after  the  words  "Covington,  Ind.,"  and  so  the  same 
alteration  in  the  character  of  the  instrument  would  have  been 
equally  well  accomplished. 

The  exact  question  presented  in  this  record  is,  whether  the 
maker  of  a  non-negotiable  promissory  note,  perfect  in  its  terms, 
by  leaving  a  blank  space  in  the  body  of  the  note  wherein  words 
of  negotiability  may  be  so  inserted  as  not  to  furnish  an  indication  of 
the  alteration  having  been  made  irregularly,  gives  an  implied 
authority  for  the  making  of  the  idteration,  which,  as  against  a 
bona  fide  purchaser,  he  may  not  deny. 

The  case  of  Marshall  v.  Drescher,  68  Ind.  359,  was  essentially 
the  same  in  its  facts,  and  was  decided  upon  the  same  ground  as 
Gillasfne  v.  Kelley.  supra.  The  cases  of  Cornell  v.  Nebeker,  58 
Ind.  426,  Oothrupt  v.  Williamson,  61  id.  699,  and  other  decisions 
of  this  court  referred  to  in  these  cases,  all  arose  upon  facts ^quite 
distinguishable  from  those  now  before  us. 

In  the  case  of  Holmes  v.  Trumpet,  22  Mich.  42*2;  s.  c,  7  Am. 
Bep.  661,  upon  a  state  of  facts  not  essentially  unlike  those  shown 
in  OiUaspie  v.  KelUy  and  Marshall  v.  Drescher,  supra,  is  a  vigorous- 
discussion  of  the  principle  involved. 

We  give  the  following  extracts  from  the  opinion  in  that  case, 
which  received  the  unanimous  concurrence  of  the  judges: 

'•  We  think  the  courts  have  gone  quite  far  enough  in  sustaining 
instruments  executed  in  blank,  and  the  implied  authority  to  fill 
them  up,  and  we  are  not  disposed  to  take  a  step  in  advance  in  that 
direction.     •    •    • 

"  The  general  principle  that  *  where  one  of  two  innocent  parties 
must  suffer,'  etc.,  upon  which  the  plaintiff  in  error  relies,  as  stated 
by  us  in  Burson  v.  Huntingtwi,  21  Mich.  416,  is  one  which  in  its 
application   is  mainly  confined  to  cases  where  the  third  person^ 
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whose  act  or  default  has  occasioned  the  loss,  has  been  in  some  sense 
or  to  some  extent  the  agent  of  the  party  who  is  made  to  sostain  the 
loss,  or  when  the  latter  by  his  acts  or  negligence  has  aathorized  the 
other  party  to  consider  him  as  such;  and  in  all  cases  (unless  this  is 
an  exception)  where  upon  the  general  principle  relied  upon  a  party 
has  been  held  liable  upon  a  written  contract  on  the  ground  of  neg- 
ligence alone,  without  reference  to  such  agency,  he  has  only  been 
held  liable  upon  it  in  the  shape  in  which  he  allowed  it  to  go  from 
his  hands,  and  not  as  criminally  altered  by  another.  *  *  *  As 
between  the  maker  of  commercial  paper  and  an  innocent  party,  act- 
ing upon  the  faith  of  the  paper,  which  the  maker  has  yoluntarily 
and  intentionally  executed  and  even  negligently  allowed  to  go 
out  of  his  hands  and  to  get  into  circulation,  the  general  principle 
we  are  discassing  would  preclude  such  maker  from  showing  that 
the  paper  was  not  intended  to  have  the  effect  which  its  appearance 
indicated,  though  as  between  original  parties  many  things  might 
be  shown  to  defeat  it.  It  is  substantially  a  representation  upon 
which  he  has  authorized  innocent  parties  to  act;  and  when  they 
have  thus  acted  he  must  be  held  by  the  contract  indicated  by  the 
representation  thus  made. 

**  But  this  reasoning  extends  only  to  the  paper  as  made  by  him 
or  as  he  has  thereby  authorized  some  other  person  to  change  its 
terms;  and  the  note  in  this  case  being  a  complete  legal  instrument 
when  issued,  to  hold  him  bound  by  the  contract,  as  altered  by  the 
forgery,  inyolves  the  idea  that  the  person  committing  the  forgery 
was  his  agent  in  committing  it  (a  ludicrous  absurdity),  or  at  least 
that  he  had  authorized  innocent  third  parties  so  to  treat  him. 
*  *  *  The  argument  amounts  simply  to  this:  That  by  the 
makers  awkwardness  or  negligence  his  note  was  issued  by  him  in 
a  shape  which  rendered  it  somewhat  easier  for  another  person  to 
commit  a  crime  than  if  ne  had  taken  the  precaution  to  erase  tnc 
word  '  at,'  and  to  draw  a  line  through  the  blank  which  followed  it; 
and  that  a  forgery  committed  by  filling  this  blank  would  be  less 
likely  to  excite  suspicion  than  if  committed  in  some  other  way. 

"  But  h»w  such  a  crime,  whether  committed  in  this  or  in  any 
other  way,  could  create  a  contract  on  the  part  of  the  maker,  we 
confess  ourselves  unable  to  comprehend;  nor  are  we  satisfied  that  a 
forgery  committed  in  this  way  would  be  any  less  liable  to  detection 
than  if  committed  in  many  other  ways.  The  negligence,  if  such  it 
can  be  called,  is  of  the  same  kind  as  might  be  claimed  if  any  man. 
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in  signing  a  contract^  were  to  place  his  name  far  enough  below  the 
instrument  to  permit  another  line  to  be  written  above  his  name  in 
apparent  harmony  with  the  rest  of  the  instrument;  or  as  if  the  in- 
strument were  written  with  ink,  the  material  of  which  would  ad- 
mit of  easy  and  complete  obliteration  or  fading  out  by  some  chenu- 
cal  application  wliich  would  not  affect  the  face  of  the  paper,  or  by 
failing  to  fill  any  blank  at  the  end  of  any  line  which  might  happen 
to  end  far  enough  from  the  side  of  the  page  to  admit  the  insertion 
of  a  word.  The  law  has  no  scale  by  which  to  measure  the  yarions 
degrees  of  facility  with  which  different  modes  of  forgery  may  be 
committed,  or  their  liability  to  suspicion  or  detection;  and  we  see 
no  clear  and  intelligible  distinction  by  wliich  we  could  hold  the 
maker  in  this  case  bound  by  this  forger}^  which  would  not  holdall 
])erson8  liable  for  the  alteration  and  forgery  of  any  paper  signed  by 
them.  Whenever  a  party  in  good  faith  signs  a  complete  promissory 
note  however  awkwardly  drawn,  he  should,  we  think,  be  equally  pro- 
tected from  its  alteration  by  forgery  in  whatever  mode  it  may  be 
accomplished;  and  unless  perhaps  where  it  has  been  committed  by 
some  one  in  whom  he  has  authorized  others  to  place  confidence  as 
iicting  for  him,  he  has  quite  as  good  a  right  to  rest  upon  the  pre- 
sumption that  it  will  not  be  criminally  altered,  as  any  person  has 
to  take  the  paper  on  the  presumption  that  it  has  not  been;  and 
the  parties  taking  such  paper  must  be  considered  as  taking  it  upon 
their  own  risk,  so  far  as  the  question  of  forgery  is  concerned,  and 
as  trusting  to  the  character  and  credit  of  those  from  whom  they 
receive  it  and  of  the  intermediate  holders. 

•'If  promissory  notes  were  only  given  by  first-class  business  men 
who  are  skillful  in  dmwing  them  up  in  the  best  possible  manner  to 
prevent  forgery,  it  might  be  well  to  adopt  the  high  standard  of  ac- 
curacy and  perfection  which  the  argument  in  behalf  of  the  plaintiff 
in  error  would  require.  But  for  tlie  great  mass  of  the  people, who  are 
not  thus  skillful  nor  in  the  habit  of  frequently  drawing  or  execnt- 
ing  such  paper,  such  a  standard  would  be  altogether  too  high,  and 
would  place  the  great  majority  of  men,  of  even  fair  education 
and  competency  for  business,  at  the  mercy  of  knaves,  and  tend  to 
eiuourage  forgery  by  the  protection  it  would  give  to  forged  paper." 

This  reasoning  is  in  entire  accord  with  the  propositions  quoted 
from  the  opinion  in  Oillaspie  v.  Kelley,  supra.  To  the  same  effect, 
tsoe  Worrell  v.  Oheen,  39  Penn.  St.  388;  Goodman  v.  Eastman^  4  N. 
H.  455;  Bnice  v.  Westcotty  3  Barb.  374;   Washington  Savings  Sank 
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T.  Bckgy  61  Mo.  272;  Ivory  v.  MiclMel,  33  id.  398;  Preshtiry  v. 
Michael,  id.  542;  Wade  v.  WUhingfon,  1  Allen,  561 ;  Fay  v.  Smith, 
id.  477;  Draper  v.  Wood,  112  Mass.  315;  s.  c. .  1 7  Am.  Rep.  92;  Wood 
V.  5Z««fe,  6  Wall.  80;  Lisle  v,  iZo^eri^,  18  B.  Hon.  528;  McGrath  v. 
Clark,  66  N.  Y.  34;  s.  c,  16  Am.  Rep.  372;  Uert  v.  Oehler,  80  Ind. 
83.     See  also  Cline  t.  ChUhrie,  42  Ind.  227;  s.  c,  13  Am.  Rep.  357. 

In  McGrath  y.  Clark,  supra,  which  is  fully  in  point,  and  in  its 
&ct8  is  even  a  stronger  case  than .  the  one  before  us,  it  is  said  by 
Chubch,  C.  J.,  who  deliyered  the  opinion  of  the  court:  "The  rule 
that  '  whenever  one  of  two  innocent  parties  must  suffer/  •  *  • 
is  not  applicable  for  the  reason  that  the  indorser  did  not  in  any 
legal  sense  enable  the  maker  to  make  the  alteration;"  and  in 
Wood  y.  Steele,  supra,  it  is  said  to  the  same  point:  ''The  defend- 
dant  could  no  more  hayo  preyented  the  alteration  than  he  could 
haye  preyented  a  complete  fabrication;  and  he  had  as  little  reason 
to  anticixMite  one  as  the  other.'' 

There  are  cases  in  actual  and  in  seeming  conflict  with  the  fore- 
going; but  they  are  in  most  instances  cases  where  the  notes  as  exe- 
cuted were  imperfect,  the  unfilled  blanks  being  in  such  connection 
with  the  words  used  as  to  require  the  insertion  of  other  words  in 
order  to  complete  the  instrument  as  executed;  or  they  turn  upon  a 
misapplication  of  the  maxim  that  ''If  one  of  two  innocent  persons 
must  suffer,"  etc. ;  as  if  any  man  could  or  was  bound  to  endeayor 
to  protect  the  world  against  the  commission  of  forgeries  upon  his 
obligations.  If  he  owes  the  public  any  duty  whatever  in  this  re« 
spect,  the  measure  of  that  duty  must  be  the  utmost  care  which  in 
each  case  can  reasonably  be  employed;  and  the  inquiry  in  each 
case  of  unauthorized  alteration  will  be,  not  whether  the  party 
sought  to  be  charged  made  the  obligation,  but  whether  he  might 
by  greater  care  have  so  constructed  the  instrument  which  he  did 
execute,  as  that  an  alteration  of  it  would  have  been  impossible  or 
more  difftcult.  Such  a  doctrine,  instead  of  giving  stability  and 
credit  to  commercial  paper,  would  lead  to  uncertainties  quite  in- 
oonfdstent  with  the  character  which  such  paper  ought  and  is  gene- 
lafly  supposed  to  bear.  Besides  if  the  maxim  referred  to  can  apply 
at  all,  it  applies  as  well  to  non-commercial  as  to  commercial  paper, 
and  to  be  consistent,  we  should  be  driven  to  hold  that  the  maker  of 
a  note  not  payable  in  bank  is  estopped  as  against  an  innocent  pur- 
chaser from  pleading  an  alteration  made  by  filling  blank  spaces 
carelessly  left  at  the  time  the  paper  was  issued. 
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The  simple  and  fair  rule  for  all  is  that  the  purchafler  of  paper, 
whether  negotiable  by  the  law  merchant  or  not,  is  pat  npon  inquiry 
as  to  the  genuineness  of  the  paper  in  all  its  material  parts,  by  the 
mere  fact  that  it  is  offered  for  sale;  and  if  he  sees  fit  to  omit 
making  inquiry  of  the  maker,  he  buys  at  his  own  risk  and  upon 
the  faith  of  his  immediate  indorser  or  other  parties,  if  any,  against 
whom  he  may  have  recourse. 

The  judgment  is  reversed  with  costs,  and  with  instructions  to 
grant  the  appellant  a  new  trial. 

Judgment  rweraed. 

Non  WW  no  BiFOKTBB.n-In  Lea  t.  IToIIs,  FttinqrlnuiU  Soimiiie  Oooit^  Maj,  IStti  ttie 
oourt  Mid:  *' The  court  below  left  to  the  jury  the  question  whether  the  defendaot  ezer- 
ciMd  ordinary  care  and  prudence  against  alterations  of  the  note  In  suit.  If  he  did,  he  was 
not  liable ;  but  if  he  did  not,  he  was.  It  is  dillloult  to  see  what  error  there  was  in  this.  It 
is  pradsely  what  we  held  In  Brown  v.  Beed,  19  Penn.  St.  870;  8.  o.,  91  Am.  Rep.  76.  The 
present  chief  Justice  very  clearly  pointed  out  In  that  case  the  distinction  between  it  and 
PMan  T.  Mots,  07  Penn.  St.  50;  s.  c,  6  Am.  Bep.  40S,  and  Chrrard  v.  Hodden,  S7  Ptenn. 
8t.  n.  On  page  873,  he  said:  *  These  eases  do  not  decide  that  the  maker  would  be  bound  to  a 
bonafld^  holder  on  a  note  ft«udulently  altered,  however  sldUful  that  alteration  migiit  be, 
provided  that  he  had  himself  used  ordinary  care  and  precaution.  He  would  no  mora  be 
responsible  upon  such  an  altered  instrument  than  he  would  upon  a  skillful  forgery  of  his 
handwriting,'  and  again  he  said  :  *  Whether  there  was  negUgence  in  the  maker  was  dearly 
a  question  of  fact  for  the  Jury.* 

"  In  the  present  case,  the  plaintiffs  are  not  eatisfled  with  having  the  question  of  negli- 
gence on  the  part  of  the  defendant  submitted  to  the  Juiy.  They  insist  that  the  court 
should  have  held  that  the  defendant  was  guilty  of  negUgenoe,  as  matter  of  law,  in  not 
taking  such  precautions  as  would  oertainly  have  prevented  the  alteration  of  the  ^ote.  The 
alteration  consisted  in  adding  a  single  letter '  y  *  to  the  word  'eight,*  so  as  to  make  the 
note  read  as  for  eighty  dollars  instead  of  eight.  The  instrument  was  a  printed  blank  with 
an  open  space,  for  the  insertion  of  the  amount,  the  word  '  dollars  *  being  printed  at  the 
end  of  the  space.  The  word  *  eight  *  was  lllled  in  at  the  beginning  of  the  space,  and  all 
the  rest  of  the  blank  to  the  word  *  dollars '  was  filled  with  an  elongated  scroll.  It  hap^ 
pened  that  a  very  slight  space,  about  an  eighth  of  an  inch,  was  left  between  the  end  of  the 
word  '  eight '  and  the  beginning  of  the  scrolL  In  that  diminutive  spot  the  Istter  'y  *  was 
inserted  in  such  a  way  as  to  appear  quite  natural.  The  alteration  was  made  by  the  princi- 
pal debtor,  the  defendant  being  the  surety.  There  were  other  alterations  of  the  note  made 
'ifter  the  surety  signed  It,  but  they  are  not  material  to  be  considered,  since  without  the 
one  we  are  discuMing,  they  would  have  been  of  no  avail.  In  these  droumstaaoes,  to  hold 
that  the  defendant  was  so  palpably  guilty  of  nei^lgenoe  in  not  taking  sufBdent  precau- 
tions sgainst  forgery  as  that  the  Jury  could  not  be  permitted  to  determine  the  question, 
and  the  court  must  determine  it  as  matter  of  law,  would  be  equivalent  to  hdding  that  the 
maker  of  a  negotiable  Instrument  must  so  execute  it  as  to  prevent  the  poasibility  of  altera- 
tion in  any  event.  Such  a  doctrine  would  be  monstrous  and  contrary  to  every  legal  prln> 
dple.  It  has  never  been  announced  by  any  court,  and  it  is  scarcely  credible  that  it  ever 
will  be.  The  word  *  dght  *  is  perhaps  the  only  one  that  can  be  altered  so  as  to  express  a 
larger  sum  by  the  addition  of  a  single  letter,  and  was  probably  selected  by  the  forger  in 
this  case  for  that  reason.  Other  words  require  dther  two  letters  as  *ty*  in  'sixty,' 
*  seventy*  and  *  ninety,*  or  so  additional  word.  The  defendant  testified  that  when  he 
signed  the  note,  the  scroll  was  in  the  open  space  on  the  note  Just  as  it  was  at  the  trial. 
The  Jury  has  found  that  there  was  no  lade  of  ordinary  care  in  not  observing  that  a  single 
totter  might  be  added  In  the  very  small  space  immediately  following  the  letter  '  t  *  in  the 
word  *  dght,*  and  in  this  we  quite  agree  with  them.    In  the  common  experience  of  men. 
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few  panooswtftaUielr  words  so  closely  tofetber  that  a  lingle  letter  oaimot  be  a^ 
at  the  end  of  one  of  them  without  attractlni^  attentloa.'* 

In  Oraufard  ▼.  Wul  Side  Banic,  N.  T.  City  Superior  Oourt,  Oeneral  Term*  Feb.  1888. 
a  eheek  had  been  altered  In  date  from  April  S8  to  April  91.  The  court  remarked:  '*I 
of  the  opfnIoB  therefore  that  the  plaintiff  should  have  had  Judgment  in  the  case  ss 
milesB  It  appeared  that  the  plaintiff  wss  guilty  of  such  laches  In  respect  of  the 
-foigery  thai  he  should  suffer  rather  than  the  defendant.  The  plaintiff  so  wrote  the  date 
•cf  April  S  that  the  forgery  was  accomplished  by  erasing  the  second  figure.  The  figure  1, 
that  waa  placed  instead  of  the  erased  figure,  was  not  written  in  a  blank  space,  which  a 
peraoo  to  whom  the  check  might  be  presented  would  have  a  right  to  believe  would  be 
filled  up  by  the  maker  when  drawing  the  instrument,  or  by  its  authority  afterward.  The 
drcomstanoes  presented  to  the  plaintiff  and  to  the  defendant  the  same  considerations 
(hat  wonld  apply  to  the  erasure  of  the  amount  of  a  genuine  check .  The  plaintiff  gave  no 
iacOlty  for  the  accomplishment  of  the  foigery.** 

In  Carty  ▼.  JIfUer,  25  Hun.  28,  the  defendant  signed  an  agreement  to  buy  a  cutter-bar, 
but  at  aoch  a  distance  below  the  writing  that  the  other  psrty  wss  enabled  to  write  in  a 
promissoffy  note.    Held,  that  i*he  defendant  was  liable  on  such  note  to  a  bona  JUU  trsns- 


8ee  KnooBvOU  ifcrt.  Bk.  y.  Ckurke  (51  Iowa,  964),  88  Am.  Hep.  19;  and  note,  187 ; 
Townmnd  ▼.  8tar  Wagon  Co.  (10  Neb.  61ft,)  35  Am.  Rep.  408 
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XIoHiUiviiomU  law — impeachment  of  puUie  ojteer  —  habitual  intoxieaiion. 

Where  the  Conetitation  proyidefl  for  impeachment  or  removal  of  public  officers 
for  crime,  incapacity  or  negligence,  a  statute  providing  for  their  removal  for 
volontaiy  intoxication  in  bosinees  houn,  or  for  habitual  Intoxication,  Is  valid. 

A  CTION  to  declare  office  vacant.     The  opinion  states  the  case. 
x\     The  defendant  had  judgment  below. 

/.  Wright,  Jl  M.  Sellers  and  T.  E.  Ballard,  for  appellant. 

G.  W,  Paul,  J.  K  Humphries  and  E,  C.  Snyder,  for  appellee. 

HowK,  J.  In  this  case,  the  appellee,  the  defendant  below,  de- 
murred separately  to  each  of  the  fii^st,  second  and  third  paragraphs 
•of  the  appellant's  complaint,  iqiou  the  grounds  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  that  the  State  of 
Indiana  was  a  necessary  party  plaintiff,  and  that  appellant  had  not 
the  legal  capacity  to  sue  herein.  These  demurrers  were  severally 
sustained  by  the  court,  and  to  each  of  these  rulings  the  appellant 
excepted.  He  I'efused  to  amend  or  plead  further,  and  judgment 
was  rendered  against  him  for  the  appellee's  costs. 
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Errors  are  assigned  by  the  appellant,  m  this  court,  which  call  in 
question  the  decisions  of  the  Circuit  Court  in  sustaining  demurrers 
to  each  of  the  paragraphs  of  his  complaint. 

In  the  first  paragraph  of  his  complaint,  the  appellant  alleged  in 
substance  that  he  was  a  citizen  and  resident  of  the  county  of 
Montgomery,  and  State  of  Indiana ;  that  the  appellee,  William  J. 
Krug,  was  on  the  —  day  of  October,  A.  D.  1878,  elected  to  the 
office  of  sheriff  oi  the  county  of  Montgomery,  and  State  of  Indiana ; 
that  on  or  about  the  —  day  of  August,  1879,  the  appellee  executed 
his  bond  as  required  by  law  and  took  the  oath  of  office,  as  sheriff 
of  said  Montgomery  county  ;  that  he  took  possession  of  said  office- 
and  entered  upon  his  duties  as  such  sheriff ;  that  he  was  in  the  full 
possession  thereof,  and  had  been  and  then  was  holding  the  said 
office  of  sheriff  of  said  county,  and  receiying  the  profits  and 
emoluments  of  such  office  ;  and  that  on  or  about  the  25th  day  of 
September,  1879,  during  the  business  hours  of  his  said  office,  the 
appellee  voluntarily  became  intoxicated,  thereby  forfeiting  his  right 
to  the  said  office  of  sheriff.  Wherefore  the  appellant  demanded 
that  the  said  office  be  declared  forfeited  as  to  the  appellee,  and  vacant, 
and  for  all  proper  relief. 

The  second  paragraph  of  the  complaint  differs  from  the  first 
paragraph  only  in  this,  that  instead  of  alleging  a  specific  act  of 
voluntary  intoxication  as  in  the  first  paragraph,  the  appellant  al- 
leged in  substance,  in  the  second  paragraph,  that  the  appellee  was 
in  the  habit  of  voluntarily  becoming  intoxicated,  by  the  use  of  in** 
toxicating  liquors,  during  his  continuance  in  office,  thereby  forfeiting 
his  right  to  hold  said  office. 

The  third  paragraph  of  the  complaint  differs  from  the  first 
paragraph  only  in  this,  that  the  specific  act  of  voluntary  intoxica- 
tion was  alleged,  in  the  third  paragraph,  to  have  been  on  or  about 
the  4th  day  of  November,  1879,  instead  of  on  or  about  the  25th 
day  of  September,  1879,  as  alleged  in  the  first  paragraph.  Sub- 
stantially the  same  relief  was  demanded  in  each  of  the  second  and 
third  paragraphs,  as  was  demanded  in  the  first  paragraph  of  the 
appellant's  complaint. 

It  is  manifest,  that  in  each  of  the  paragraphs  of  his  complaint 
the  appellant  intended  and  attempted  to  state  a  cause  of  action 
against  the  appellee,  under  the  provisions  of  an  act  of  the  general 
assembly  of  this  State,  approved  March  11, 1875,  entitled  "  An  act 
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to  provide  against  intoxication,  on  the  pai*t  of  public  officers,  and 
providing  for  the  removal  of  officers  therefor."  Omitting  tlie 
enacting  clause,  this  act  provided  as  follows  : 

'^  'J'hat  any  person  holding  any  office  under  the  Constitution  or 
laws  of  this  State,  who  shall  voluntarily  become  intoxicated  within 
the  business  hours  ot  his  office,  or  shall  be  in  the  habit  of  becoming 
intoxicated  by  the  use  of  intoxicating  liquors,  shall  forfeit  his  office 
and  be  removed  therefrom,  upon  complaint  filed  in  the  Circuit 
Court  of  the  county  in  which  he  resides,  by  any  citizen  of  this  State, 
aUeging  that  he  is  a  citizen  of  the  State  of  Indiana,  and  giving  the 
name  of  the  person  complained  of,  and  designating  the  office  which 
he  holds,  and  that  such  officer  has  voluntarily  become  intoxicated 
within  the  business  hours  of  his  office,  or  shall  be  in  the  habit  of 
becoming  intoxicated  by  the  use  of  intoxicating  liquors  during  his 
continoance  in  office.  The  clerk  of  said  court  shall  docket  said 
caose  for  trial  and  issue  summons  for  the  defendant,  as  in  other 
causes.  If  upon  the  trial  of  said  complaint  either  by  the  court  or 
a  joijy  it  shall  be  found  that  the  facts  stated  in  the  complaint  are 
true,  snch  officer  shall  be  adjudged  to  have  forfeited  his  office,  and 
the  ofBoe  be  adjudged  vacant."  2  B.  S.  1876,  p.  477 ;  Acts  of  1875, 
Reg.  Sess.,  p.  91 ;  §  6012,  &  S.  1881. 

It  will  be  readily  seen,  we  think,  that  the  appellant  has  brought 
his  cause  of  action,  as  stated  in  each  of  the  paragraphs  of  his  com- 
plaint, the  substance  of  which  we  have  given,  squarely  within  the 
provisions  of  the  statute  above  quoted.  If  the  statute  is  a  constitu- 
tional and  valid  enactment,  then  each  of  the  paragraphs  of  the 
complaint  stated  facts  sufficient  to  constitute  a  cause  of  action,  and 
the  demurrers  thereto  ought  to  have  been  overruled.  If  however 
the  statute  quoted  is  unconstitutional  and  void,  then  the  several 
rolings  of  the  Circuit  Court,  on  the  demurrers  to  the  complaint, 
were  right  and  the  judgment  below  must  be  affirmed.  The  con- 
stitutionality or  unconstitutionality  of  the  statute  is  the  only  ques- 
tion discussed  by  the  counsel  of  the  respective  parties,  in  their  able 
and  exhaustive  briefi9  of  this  cause,  and  the  only  question  this 
court  is  required  to  consider  and  decide.  As  here  presented,  it  is 
purely  a  question  of  law,  and  not  of  ethics,  or  of  good  or  bad 
morals. 

The  office  of  sherifT  is  a  constitutional  office ;  that  is,  it  is  im 
office  provided  for  in  the  Constitution  of  this  State,  of  1851.  Thus, 
in  section  2  of  article  6  of  the  Constitution,  it  is  provided  that 
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'^  There  shall  be  elected  in  each  county,  by  the  voters  thereof,  at 
the  time  of  holding  general  elections,"  among  other  officers,  a 
sheriff,  who  should  '^  continue  in  office  two  years,"  and  should  not 
be  eligible  to  the  office  '^  more  than  four  years  in  any  period  of  six 
years."  Section  4  of  article  6  of  the  Constitution  of  1851  proyides 
in  relation  to  county  officers,  such  as  sheriff,  as  follows  :  ^^  No  person 
shall  be  elected  or  appointed  as  a  county  officer  who  shall  not  be  aa 
elector  of  the  county  ;  nor  any  one  who  shall  not  have  been  an  in- 
habitant thereof  during  one  year  next  preceding  his  appointment," 
etc.  It  is  claimed  by  appellee's  counsel,  as  we  understand  their 
argument,  that  this  section  4  of  article  6  prescribes  the  constita- 
tional  qualifications  of  the  person  who  is  eligible  to  the  office  of 
sheriff,  and  only  requires  that  he  be  an  elector  of  the  county,  and 
shall  have  been  an  inhabitant  thereof  during  one  year  next  preced- 
ing his  election  ;  and  that  the  legislature  has  no  power  to  declare 
that  such  person  must  possess  other  qualifications,  in  addition  to 
those  prescribed  in  the  Constitution.  Xt  is  further  claimed,  that 
by  the  statute  quoted,  the  legislature  has  added  to  the  constitutional 
qualifications  of  one  eligible  to  the  office  of  sheriff',  '^  temperance, 
morality,  sobriety,  and  that  such  officer  shall  not  drink  intoxicating 
liquors  during  office  hours."  For  these  reasons,  the  appellee's 
counsel  earnestly  insist  that  the  statute  under  consideration,  is  un- 
constitutional and  wholly  yoid. 

It  maybe  premised,  in  the  examination  of  the  question  before  us, 
that  in  the  first  section  of  the  fourth  article  of  the  Constitution  of 
1851,  it  was  declared  that  ^'  The  legislative  authority  of  the  State 
shall  be  vested  in  the  general  assembly,  which  shall  consist  of  a 
senate  and  a  house  of  representatives."  Of  this  constitntional 
provision,  as  the  same  appeared  in  the  same  language,  in  the  Con- 
stitution of  1816,  in  Beaticlhamp  v.  States  G  Blackf.  299,  it  was  said 
by  Dewey,  J.,  speaking  for  the  court :  ^'This  is  not  a  grant  of 
special,  limited,  and  enumerated  powers,  implying  a  negative,  of  all 
others,  as  is  the  case  with  the  Constitution  of  the  United  States. 
The  legislative  authority  of  this  State  is  the  right  to  exercise  supreme 
and  sovereign  power,  subject  to  no  restrictions  except  those  imposed 
by  our  own  Constitution,  by  the  Federal  Constitution,  and  by  the 
laws  and  treaties  made  under  it.  This  is  the  power  under  which 
the  legislature  passes  all  laws."  It  cannot  be  said  that  the  statute 
quoted  is  in  conflict  with  the  Federal  Constitution,  or  with  any 
law  or  treaty  made  under  that  Constitution.     Does  the  statute  in- 
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fringe  upon,  or  is  it  repugnant  to^  any  of  the  proyisions  of  the 
<}onBtitution  of  this  State  ?  In  Fletc/ier  t.  Peck^  6  Gr.  87,  in  con- 
sidering the  constitutionality  of  a  statute  of  Georgia,  under  the 
Constitution  of  that  State,  it  was  said  by  Mabshall,  G.  J.,  on 
page  128:  '^  The  question,  whether  a  law  be  void  for  its  repugnancy 
to  the  Oonstitution,  is,  at  all  times,  a  question  of  much  delicacy, 
which  ought  seldom,  if  ever,  to  be  decided  in  the  afSrmative,  in  a 
doubtful  case.  The  court,  when  impelled  by  duty  to  render  such 
a  judgment,  would  be  unworthy  of  its  station,  could  it  be  unmindful 
of  the  solemn  obligations  which  that  station  imposes.  But  it  is 
not  on  slight  implication  and  yague  conjecture  that  the  legis* 
lature  is  to  be  pronounced  to  haye  transcended  its  powers,  and  its 
acts  to  be  considered  as  yoid.  The  opposition  between  the  Oonstitu- 
tion and  the  law  should  be  such  that  the  judge  feels  a  clear  and 
strong  oonyiction  of  their  incompatibility  with  each  other." 

So,  in  MatMe  y.  State,  4  Ind.  842,  in  considering  a  similar  ques- 
tion, Stuast,  J.,  sjieaking  for  the  court,  said  :  '^  Such  questions 
are  always  regarded  by  the  courts  as  of  serious  importance.  The 
judiciary  look  to  the  acts  of  the  legislature  with  great  respect,  and 
reconcile  and  sustain  them,  if  possible.  The  general  assembly  is 
the  immediate  exponent  of  the  popular  will, —  expressly  delegated 
to  clothe  that  will  with  the  forms  of  law.  The  presumption  that 
such  a  body  has  sanctioned  enactments  in  yiolation  of  the  Constitu- 
tion, is  not  to  be  lightly  indulged.  That  the  act  is  imperfect  or 
impolitic,  is  not  enough.  These  defects  subsequent  legislation 
can  remoye  by  amendment  or  repeal.  To  bring  its  yalidity 
within  the  control  of  the  courts,  it  must  be  clearly  subyersiye  of  the 
Constitution."  • 

It  has  been  the  uniform  rule  in  this  court,  when  the  constitu- 
tionality of  a  statute  has  been  under  consideration,  to  so  construe 
and  interpret  its  proyisions,  if  possible,  as  to  sustain  and  not  defeat 
the  law  in  question.  For  it  is  clearly  the  duty  of  the  court,  when 
the  constitutionality  of  a  statute  is  merely  doubtful,  to  sustain  the 
law,  if  it  can  be  done  by  any  fair  construction.  Stocking  y.  Slate, 
7  Ind.  326 ;  Braum  y.  Buzan,  24  id.  194  ;  Shoemaker  y.  Smith,  37 
id.  122  ;  Glare  y.  State,  68  id.  17 ;  Fry  y.  State,  63  id.  552,  on 
page  559. 

With  this  statement  of  the  rule  which  goyems  the  oourt  in  the 
determination  of  such  a  question  as  the  one  now  before  us,  we  pro- 
ceed now  to  the  consideration  of  the  constitutionality  of  the  statute 
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above  quoted.  In  section  seven  of  the  sixth  article  of  the  Gonfltitu- 
tion  of  1851,  it  is  provided  as  follows  :  ^*  All  State  officers  shall, 
for  crime,  incapacity,  or  negligence,  be  liable  to  be  removed  from 
office,  either  by  impeachment  by  the  house  of  representatives,  to  be 
tried  by  the  senate,  or  by  a  joint  resolution  of  the  general  assembly; 
two-thirds  of  the  members  elected  to  each  branch  voting,  in  either 
case,  therefor."  The  next  succeeding  section  of  the  same  article  of 
the  same  Constitution,  reads  as  follows  : 

"  Sec.  8.  All  State,  county,  township  and  town  officers  may  be 
impeached,  or  removed  from  office,  in  such  manner  as  may  be  pre* 
scribed  by  law." 

It  would  seem  that  these  two  sections  of  the  Constitution  were 
intended,  and  ought,  to  be  construed  together.  They  both  treat 
of  the  same  general  subject,  namely,  impeachment  or  removal  from 
office.  Construed  together,  sections  seven  and  eight  would  provide, 
as  to  State  officers,  that  for  crime,  incapacity,  or  negligence,  they 
should  be  removed  from  office,  either  by  impeachment  by  the  house 
and  trial  by  the  senate,  or  by  a  joinfc  resolution  of  the  general 
assembly,^ or  in  such  manner  as  might  be  prescribed  by  law ;  and 
as  to  county,  township  and  town  officers,  the  same  sections  of  the 
Constitution,  construed  together,  would  provide  that  for  crime,  in- 
capacity, or  negligence,  they  should  be  impeached,  or  removed  from 
office  in  such  manner  as  might  be  prescribed  by  law.  Thus  con- 
struing together  these  two  sections  seven  and  eight  of  the  sixth 
article  of  the  Constitution  of  1851,  we  have  no  difficulty  in  declar- 
ing that  the  statute  above  quoted  is  a  constitutional  and  valid  law. 
It  does  not  infringe  upon,  nor  is  it  in  conflict  with  any  of  the  pro- 
visions of  the  Constjjbution.  Not  only  so,  but  we  think  that  the 
legislature  were  authorized,  under  the  provisions  of  said  sections 
seven  and  eight,  of  article  six,  of  the  Constitution,  construed 
together,  to  prescribe  and  declare  by  law  that  for  such  incapacity 
as  necessarily  results  from  voluntary  intoxication  within  the  business 
hours  of  his  office,  or  from  the  habit  of  becoming  intoxicated  by 
the  use  of  intoxicating  liquors,  a  county  officer,  such  as  a  sheriff, 
shall  forfeit  his  office  and  be  removed  therefrom.  This  is  what,  by 
fair  construction,  the  legislature  have  declared  in  and  by  the  statute 
now  under  consideration.  True,  the  word  ^^  incapacity  "  is  not  to  be 
found  in  the  statute ;  but  it  is  equally  true,  that  it  proceeds,  and 
can  only  be  sustained,  upon  the  theory  that  voluntary  intoxication 
during  business  hours,  or  the  habit  of  becoming  intoxicated  by  the 
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use  of  intoxicating  liquors,  will  incapacitate  the  county  officer  and 
render  him  unfit  for  the  proper  discharge  of  his  official  duties. 

It  is  claimed  by  the  appellant's  counsel  that  the  word  '^eligible/' 
as  used  in  the  State  Constitution,  '^  relates  to  capacity  of  holding, 
as  well  as  capacity  of  being  elected  to,  an  office  ; ''  and  so  this  court 
decided  in  Carson  v.  McFIieiridge,  15  Ind.  327.  But  it  will  not  do 
to  say,  we  think,  that  because  a  man  is  eligible  to  a  county  office,  as 
well  for  the  purpose  of  holding  the  same  as  for  the  purpose  of  being 
elected  thereto,  and  because  the  constitutional  term  of  his  office  is 
two  years,  he  may  not  disqualify  himself  within  his  term  of  two 
years  by  crime,  incapacity,  or  negligence,  for  the  proper  discharge 
of  the  duties  of  his  office.  If 'he  may  so  disqualify  himself,  and 
surely  this  cannot  be  doubted,  it  would  be  strange,  indeed,  if  the 
legislature  might  not  declare  by  law,  that  for  such  crime,  such  in- 
capacity, or  such  negligence,  such  county  officer  might  be  impeached 
or  removed  from  his  office.  It  would  be  stranger  still,  as  it  seems 
to  us,  if  such  a  law  for  such  a  purpose  should  be  declared  uncon- 
stitutional and  void,  either  because  it  added  to  the  constitutional 
qualifications  of  a  county  officer,  or  because  it  might  have  the  effect 
of  abridging  his  term  of  office,  as  fixed  by  the  Constitution. 

For  the  reasons  giyen,  we  are  of  the  opinion,  that  the  statute 
quoted  is  a  constitutional  and  valid  law ;  and  that  therefore  the 
appellee's  demurrers  to  each  of  the  paragraphs  of  the  complaint, 
for  the  alleged  insufficiency  of  the  facts  therein,  ought  to  have  been 
overruled*  The  other  grounds  of  demurrer  have  not  been  discussed, 
and  might  be  regarded  as  waived  ;  but  we  may  say,  that  it  does  not 
seem  to  us,  that  either  of  these  grounds  of  demurrer  was  well  as- 
signed. Under  the  provisions  of  the  statute,  the  action  was  properly 
brought  by  the  appellant  in  his  own  name,  and  the  State  of  Indiana 
was  neither  a  necessary  nor  a  proper  party  to  the  suit. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  overrule  the  demurrers  to  each 
of  the  paragraphs  of  complaint,  and  for  further  proceedings  not  in- 
«naiiitept  with  this  i^inioiu 

Jmlfftm^t  accordingly. 
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CarUract — in$anitjf  —  burden  <if  prw^, 

A  chattel  mortgage  made  bj  an  insane  person,  apparently  sane  and  not  jadi> 
dallj  pronounced  insane,  vests  title,  and  after  default  the  right  of  poesea- 
sion,  in  the  innocent  mortgagee,  and  the  mortgagee  having  acquired 
possession,  the  chattels  cannot  be  recovered  from  the  mortgagee  withoat 
disaffirmance. 

In  such  action  the  burden  of  proof  throughout  is  on  the  plaintiff. 

ACTION  for  wrongful  taking  and  detention  of  personal  property* 
The  opinion  states  the  case.     The  defendant  had  judgment 
below. 


'.  JI,  Walker,  D.  Smith  and  /.  H.  PJiares,  for  appellant. 
R,  C.  Gregory  and  W.  B.  Gregory ,  for  appellee. 

Woods,  J.  Complaint  in  two  paragraphs  for  the  wrongful  taking 
and  detention  of  personal  property. 

The  first  paragraph  is  in  the  common  form  and  need  not  be 
further  noticed.  The  principal  questions  in  the  case  arise  upon  the 
alleged  error  of  the  Circuit  Court  in  overruling  the  appellant's 
demurrer  for  want  of  facts  to  the  second  paragraph  of  answer  to 
the  second  paragraph  of  the  complaint. 

There  is  a  third  paragraph  which  alleges  an  unlawful  conversion 
of  the  property,  but  no  question  arises  under  it. 

The  following  are  the  substantial  ayerments  of  the  second  para- 
graph, to  wit :  That  the  plaintiff  is  the  owner  and  lawfully  entitled 
to  the  following  described  presonal  property  (description),  which 
has  not  been  taken  by  virtue  of  any  writ,  etc.,  but  the  same  has 
been  wrongfully  taken  and  is  unlawfully  detained  by  the  defendant 
under  color  of  a  pretended  sham  and  void  chattel  mortgage,  executed 
by  this  plaintiff  to  the  defendant,  on  the  7th  day  of  January,  1878^ 
to  secure  the  payment  of  a  promissory  note  of  the  same  date,  for 
tl20,  payable  one  year  after  date ;  that  the  plaintiff,  when  he  made 
the  note  and  mortgage,  was  of  unsound  mind  and  wholly  incapable 
of  understanding,  and  did  not  understand  the  nature,  purport,  con- 
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tents  and  meaning  of  said  instraments ;  that  he  has  now  so  far 
recoyered  the  nse  of  his  mental  faculties  as  to  be  able  to  comprehend 
the  ordinary  affairs  of  life^  and  to  make  contracts  and  to  maintain 
and  prosecute  this  suit  in  his  own  behalf ;  that  the  defendant  well 
knew  that  the  plaintiff  was  ^'  utterly  insane  "  at  the  time  he  made 
said  note  and  mortgage  to  her^  but  for  the  fraudulent  purpose  of 
obtaining  his  signature  to  said  papers,  she  combined  and  conspired 
with  one  Lamb,  and  they  by  fraud  and  false  representations  pro- 
cured  the  plaintiff  to  sign  and  deliver  the  note  and  mortgage,  which 
fraud  and  false  representations  were,  that  the  note  and  mortgage 
were  without  consideration,  and  that  the  defendant  threatened  to 
take  and  driye  away  said  property  and  appropriate  it  to  her  own 
use,  unless  the  plaintiff  complied  with  her  request,  and  have  him 
sent  to  the  insane  asylum  ;  and  but  for  these  things,  and  his  mental 
unsoundness  and  incapacity  to  understand  the  ordinary  affairs  of 
life,  he  would  not  have  signed  the  note  and  mortgage  ;  that  they 
were  given  without  any  consideration  whatever,  and  by  reason  of 
the  premises  are  invalid.  Wherefore  he  prays  that  he  may  recover 
said  property,  or  if  the  defendant  has  disposed  of  it,  then  its 
value. 

The  answer  in  question  is  to  the  effect,  that  if  the  plaintiff  was 
of  unsound  mind  when  he  made  the  note  and  mortgage,  the  de- 
fendant was  ignorant  of  the  fact ;  that  at  that  time  the  plaintiff 
appeared  to  be  rational  and  competent  to  transact  ordinary  business  ; 
that  the  defendant  had  known  him  for  five  years  or  more,  and  during 
all  that  time  his  soundness  of  mind  was  not  questioned  to  the  de- 
fendant's knowledge  until  a  short  time  prior  to  his  bringing  this 
suit,  and  then  suspicion  of  such  unsoundness  of  mind  arose  only 
from  the  publication  of  the  matter  by  the  plaintiff  himself  ;  that 
said  note  and  mortgage  were  executed  for  a  balance  due  the  de- 
fendant from  the  plaintiff  of  unpaid  rent  for  sixty-five  acres  of 
good  fanning  lands,  with  buildings,  in  Benton  county,  which  the 
defendant  had  leased  to  the  plaintiff  for  a  teim  extending  from 
March  1,  1877, to  February  28,  1878,  for  650  bushels  of  com  or  the 
value  thereof  in  money,  payable  January  1, 1878  ;  that  the  defend- 
ant accordingly  took  and  held  possession  of  the  farm  for  the  entire 
term  aforesaid,  and  in  a  settlement  subsequently  made  between 
them,  the  plaintiff,  having  chosen  to  pay  the  rent  in  money,  made 
said  note  for  the  balance  due  the  defendant ;  that  the  plaintiff  is  a 
farmer  and  had  always  pursued  that  business  for  the  support  of 
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himself  and  family,  and  the  use  and  occupation  of  farm  land  was  to 
him  a  necessity ;  that  in  all  of  the  defendant's  transactions  with 
him,  she  acted  in  good  faith,  and  the  plaintiff  having  had  the  full 
enjoyment  of  the  lease  for  the  time  aforesaid,  the  parties  cannot 
now  be  placed  t7i  statu  quo.    Wherefore,  etc. 

This  answer  shows  that  the  note  and  mortgage  were  made  upon 
a  sufficient  valuable  consideration ;  and  aside  from  the  alleged  un- 
soundness of  the  plaintiff's  mind,  the  charge  of  fraud,  as  stated  in 
the  complaint,  is  in  terms  too  general  to  be  of  significance.  The 
question  upon  the  demurrer  therefore  comes  to  this  :  The  plaintiff 
was  of  unsound  mind,  but  the  fact  w^as  not  apparent  or  known  to 
the  defendant,  who  leased  him  her  farm  for  one  year.  He  took  and 
enjoyed  the  possession,  made  a  settlement  and  executed  his  note  to 
the  defendant  for  the  balance  of  the  rent,  and  to  secure  its  payment 
executed  a  chattel  mortgage  upon  the  property,  which  he  now  seeks 
to  recover.  The  possession  of  the  defendant  was  obtained  and  held 
solely  under  color  or  by  virtue  of  the  mortgage,  and  was  rightful, 
unless  the  alleged  unsoundness  of  the  plaintiff's  mind  made  it 
wrongful.  It  is  not  averred  that  before  bringing  the  action  the 
plamtiff  had  made  a  demand  for  the  property,  or  had  done  any 
other  act  to  notify  the  defendant  that  he  had  elected  to  disaffirm 
his  note  or  mortgage. 

If  the  pleader  had  been  content  to  abide  by  the  general  averments 
of  ownership  and  right  of  possession  in  the  plaintiff,  and  the  un- 
lawful taking  and  detention  by  the  defendant,  the  paragraph  would 
liave  been  good,  and  the  question  one  of  proof,  but  as  he  chose  to 
aver  the  facts  specially,  the  question  of  the  legal  effect  of  the  facts 
stated  is  presented. 

Upon  these  facts,  it  seems  clear,  upon  authority  as  well  as  reason, 
that  the  plaintiff  was  not  entitled  to  recover.  It  is  now  the  well 
settled  doctrine  of  this  court,  that  the  contracts  of  the  unsound  in 
mind,  whose  incapacity  has  not  been  judicially  determined,  are  not 
void,  but  only  voidable,  and  may,  upon  the  removal  of  the  dis- 
ability, or  by  the  act  of  a  lawfully  appointed  guardian,  be  dis- 
affirmed or  ratified.  Musselman  v.  Cravens,  47  Ind.  1,  and  cases 
cited  ;  Nichol  v.  Thomas,  53  id.  42  ;  Freed  v.  Brown,  65  id.  310  ; 
Wray  v.  Cliandler,  64  id.  146 ;  Hardenbrooh  v.  Sherwood,  72  id. 
403  ;  Schuff  v.  Ransom,  79  id.  458. 

If  the  contract  in  respect  to  the  party  of  unsound  mind  is  whoUy 
executory,  no  act  of  disaffirmance  is  necessary,  and  the  incapaci^ 
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nay  of  coane  be  pleaded  in  defense  to  the  action  by  the  other 
party,  or  his  assignee. 

But  if  the  contract  has  been  performed,  or  if  the  consideration 
has  been  paid,  or  the  possession  of  property  parted  with,  nnder  the 
contract,  by  the  party  under  disability,  there  must  be  an  act  of  dis- 
iffiimanoe  before  the  other  party  can  be  put  in  the  wrong,  and  a 
CM&plete  right  of  action  established  to  recover  the  consideration  so 
paid,  or  the  possession  of  property  which  had  been  surrendered  or 
taken  away  onder  the  contract  or  deed.    Gases,  supra. 

The  execution  of  a  chattel  mortgage  vests  the  title  to  the  chattel 
at  once  in  the  mortgagee,  not  absolutely,  indeed,  but  on  a  condition 
subsequent ;  and  unless  it  is  otherwise  stipulated,  the  right  of  pos- 
session follows  the  right  of  property.  If  there  be  such  a  stipulation, 
the  right  of  possession  follows  the  right  of  property  upon  a  breach 
of  the  condition.   Jones  on  Chattel  Mortgages,  §  426. 

The  plaintiff  does  not  allege  that  he  had  been  adiudged  to  be  non 
compos.  This  being  so,  his  mortgage  was  not  void,  and  until  dis- 
affirmed, it  justified  the  taking  and  holding  of  possession  of  the 
property  by  the  appellee.  It  follows  that  if  otherwise  good,  the 
second  paragraph  of  the  complaint  is  bad,  because  it  does  not  allege 
a  disaffirmance  before  bringing  the  action. 

Bat  the  question  arises,  and  may  as  well  be  considered  here  as 
upon  the  instructions  which  also  present  it,  whether  upon  the  facts 
stated  in  the  answer,  the  plaintiff,  though  of  unsound  mind  when 
he  made  the  note  and  mortgage,  had  the  unqualified  right  to  dis- 
affirm and  set  them  aside. 

Counsel  for  the  appellant  insist,  that  once  the  insanity  of  a  party 
to  a  contract,  of  whatever  character,  is  conceded,  the  nght  to  dis- 
affirm is  absolute ;  while  counsel  for  the  appellee  contend,  as  the 
court  below  instructed,  that  ''The  contracts  of  persons  of  unsound 
mind,  who  are  not  under  guardianship,  are  at  most  only  voidable. 
Courts  will  enforce  or  disregard  such  contracts,  according  to  the 
circumstances  of  the  case.  If  there  is  nothing  in  the  appearance, 
conversation  or  actions  of  the  person  of  unsound  mind,  indicating 
his  mental  incapacity,  and  if  a  person,  ignorant  of  his  unsoundness 
of  mind,  makes  a  contract  with  him,  taking  no  undue  advantage, 
and  if  such  contract  becomes  so  far  executed  that  the  parties  can- 
not be  placed  in  the  same  condition  respecting  the  subject-matter 
of  the  contract  that  they  were  in  immediately  before  the  making 
of  such  contract,  the  law  permits  the  contract  to  stand,  and 
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will  not  disturb  it  on  account  of  the  mental  incapacity  of  ohe  of 
the  parties.'' 

This  is  in  accord  both  with  authority  and  with  reason  and  con- 
science. In  MuBsdinar  t.  CravenSy  supra,  a  passage  from  Story  is 
quoted  with  approval,  which  concludes  as  follows  :  "  And  so,  if  a 
purchase  is  made  in  good  faith,  without  any  knowledge  of  the  in- 
capacity, and  no  advantage  had  been  taken  of  the  party,  courts  of 
equity  will  not  interfere  to  set  aside  the  contract,  if  injustice  will 
thereby  be  done  to  the  other  side,  and  the  parties  cannot  be  placed 
statu  quo,  or  in  the  state  in  which  they  were  before  the  purchase.  "^ 
1  Story  Eq.  Jur.,  §§  227,  228 

And  so  in  1  Ghitty  Gont.  (11th  ed.)  191,  it  is  said:  '<In  like 
manner  it  has  been  decided,  that  where  a  person,  apparently  of 
sound  mind,  and  not  known  to  be  otherwise,  enters  into  a  contract 
for  the  purchase  of  property  which  is  fair  and  bona  fide,  and  which 
is  executed  and  completed  and  the  subject-matter  of  the  contract 
has  been  paid  for  and  fully  enjoyed,  and  cannot  be  restored  so  a» 
to  put  the  parties  in  statu  quo;  such  contract  cannot  be  set  aside, 
either  by  the  alleged  lunatic  or  by  those  who  represent  him.  And 
so,  where  the  plaintiff  had  eirf^ered  into  a  contract  for  the  purchase 
of  land,  and  had  paid  a  deposit  on  the  purchase-money,  pursuant 
to  the  conditions  of  sale;  and  it  appeared  that  at  the  time  of  the 
contract  he  was  a  lunatic  and  incapable  of  understanding  its  mean- 
ing, but  that  the  defendant  entered  into  the  contract  and  reoeiyed 
the  money  fairly  and  in  good  faith,  and  without  knowledge  of  the 
lunacy;  it  was  held  that  the  plaintiff  could  not  recover  back 
the  money." 

In  WUd0r  v.  Weaklsy's  JSstats,  34  Ind.  181,  it  was  said:  *<  It  has 
long  been  established  that  a  lunatic,  like  an  infant,  is  liable  for 
necessaries  suitable  to  his  condition  in  life.  But  the  more  modem, 
authorities  go  much  further."  And  after  quoting  from  Addison. 
Gont  (6th  ed. )  1038-4,  an  extract  to  the  same  effect  as  the  fore- 
going, the  following  is  added: 

'^  We  think  it  may  be  safely  stated,  both  on  principle  aud  au- 
thority, that  where  a  person,  apparently  of  sound  mind,  and  not 
known  to  be  otherwise,  and  who  has  not  been  found  to  be  other* 
wise  by  proper  proceedings  for  that  purpose,  fairly  and  bona  fids 
purchases  property  and  receives  and  uses  the  same,  whereby  the 
contract  of  purchase  becomes  so  far  executed  that  the  parties  can 
not  be  placed  in  statu  quo,  such  contract  cannot  afterward  be  set 
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aaide  or  payment  for  the  goods  be  refused,  either  by  the  alleged 
lunatic  or  his  representatives."  See  authorities  collected  by  Bawle 
in  Smith  on  Cont.  (5th  ed.)  343-4;  Larue  v.  Oilkyson,  4  Penn. 
St.  375;  Beats  t.  See,  10  id«  56;  MoUon  t.  Camroux,  2  Exch.  487; 
s.  c,  Ewell  Lead.  Gases,  614;  Beavan  v.  McDonnell,  9  Exch.  309; 
s.  c,  10  id.  184;  Loamis  t.  Spencer,  2  Paige,  153;  Campbell  v. 
Hooper,  3  Smale  &  O.  158;  Fitzhugh  t.  Wilcox,  12  Barb.  235;  Per- 
eon  T.  Warren,  14  id.  488;  Yauger  v.  Skinner,  14  N.  J.  Eq.  389; 
Young  t.  Stevens,  48  N.  H.  133;  s.  c,  2  Am.  Sep.  202;  McCormick 
T.  Litihr,  85  IlL  62;  Hassard  y.  i&'mtY/i,  60  Ired.  Eq.  429;  Behrens 
V.  MeKentie,  23  Iowa,  333;  /Siitm  t.  McLoure,  8  Bich.  Eq.  286; 
Matthieson,  etc.,  Co.  y.  McMdlion,  38  N.  J.  536;  Lincoln  y.  Buck- 
fnaster,  32  Vt.  658;  Zon$r  y.  Zon^,  9  Md.  348;  Lancaster  Co.  Nat'l 
Bank  v.  Moore,  78  Penn.  St.  407;  s.  c,  21  Am.  Bep.  24. 

It  is  manifest  that  a  person  of  unsound  mind,  whose  incapacity 
has  not  been  judicially  determined,  cannot  with  a  due  regard  for 
the  rights  of  others  be  permitted,  like  an  infant  (except  as  to  neces- 
saries) or  a  married  woman,  to  exercise  the  privilege  of  disaffirming 
his  contracts,  irrespective  of  their  character  and  the  circumstances 
under  which  they  were  made.  Every  person  may  well  be  on  his 
guard  as  to  whether  he  is  dealing  with  a  married  woman  or  an  in- 
fant; but  not  so  as  to  the  insane  who  afford  no  outward  sign  of 
their  incapftcity.  The  presumption  of  law  is,  that  any  person  of 
mature  years  is  of  sound  mind,  and  in  the  absence  of  something  in 
his  appearance  or  conduct  to  indicate,  or  of  some  other  notice  of 
the  incapacity,  the  person  who  contracts  with  him  fairly  must  be 
protected,  else  there  can  be  no  safety  in  dealing  one  man  with  an- 
other.   Ebermne  v.  StcUo,  ex  reh  Koster,  79  Ind.  266. 

The  issue  was  made  in  the  case  before  us,  and  by  the  instructions 
of  the  court  was  fairly  submitted  to  the  jury,  whether  the  defendant 
dealt  with  the  plaintiff  in  good  faith,  believing  him  to  be  of  sound 
mind;  wliether  the  lease  and  the  note  and  mortgage  were  fair  and 
just  coDiracts  toward  the  plaintiff;  and  upon  these  points  the  find- 
ing of  the  jury  was  for  the  appellee.  There  was  no  dispute  that 
tiie  appellant  had  occupied  and  had  the  use  of  the  farm  during  the 
term  of  the  lease.  He  had  had  therefore  the  full  benefit  of  the 
eontnict  on  his  part,  a  benefit  which  he  could  not  restore  to  the  ap- 
peUee,  and  for  which  therefore  in  good  conscience,  and  in  order  to 
{dace  her  in  statu  quo^  he  ought  to  have  made  or  offered  to  make  a 
just  compensation.     He  had  in  the  first  instance  given  a  mortgage 
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to  seoure  the  discharge  of  his  obligations  under  the  lease,  bnt  in- 
stead of  paying  in  fall  the  rent  in  com  or  money,  as  stipulated,  he 
gaye  a  note  for  the  amount  unpaid,  and  a  new  mortgage,  which 
therefore  was  not  merely  a  security  for  a  pre-existing  debt.  It  was 
a  substitute  for  the  prior  security  as  well,  and  under  it,  after  de- 
fault in  its  condition,  the  defendant  had  taken,  sold  and  bid  in  the 
mortgaged  property.  And  now  without  offering  to  make  pay- 
ment to  the  defendant  of  a  just  compensation  for  the  use  of  her 
farm,  the  appellant  disaffirms  the  mortgage  and  asks  the  court  to 
aid  him  in  recovering  the  property.  There  is  neither  law  nor  equity 
in  the  proposition. 

It  would  seem  on  principle,  that  if  the  defendant  had  dealt  with 
plaintiff,  knowing  his  incapacity,  he  would  have  had  the  unqualified 
right  to  disaffirm  his  note  and  mortgage  and  to  reclaim  his  chattels, 
leaving  her  to  such  remedy,  if  any,  as  the  law  could  afford  her,  to 
recover  compensation  for  the  use  of  her  land.  If  the  lease  of  the 
farm  was  a  necessity  to  the  plaintiff,  he  ought,  it  would  seem,  to  be 
liable  in  any  event  for  the  fair  value,  if  not  for  the  agreed  price. 

It  has  been  held  to  be  sufficient  notice,  where  the  circumstances 
known  in  regard  to  the  other's  mental  condition  were  such  as  to 
convince  a  reasonable  and  prudent  man  of  his  insanity,  or  even  to 
put  him  on  inquiry  by  which  he  might,  if  reasonably  prudent,  have 
learned  the  fact.  Lincoln  v.  Buckmastery  32  Vt.  658.  See  note 
to  Wirehach'8  E^r  v.  FirBt  Nat  Bank,  21  Am.  Law  Reg.  29. 

There  is  apparent  conflict  in  the  cases  upon  the  qu^stioh,whether 
the  insane  party  to  a  contract  or  deed,  on  restoration  to  his  right 
mind,  or  his  guardian  for  him,  may  recover  what  he  parted  With, 
without  restoring  what  he  received  during  the  transaction.  See 
McOtiire  v.  Callahan,  19  Ind.  128;  Nichol  v.  Tliamas,  supra;  Ar- 
nold  V.  Richmond  Iron  Works,  1  Gray,  434;  Gibson  v. '  Soper,  6  id, 
279;  Pass  v.  Hildreth,  10  Allen,  76;  Henry  v.  FitU,  23  Ark.  417. 

If  determined  upon  principle,  it  would  seem  that  if  the  other 
party  to  the  contract  entered  into  it  in  good  faith  and  without  no- 
tice of  the  incapacity,  and  the  conti-aet  itself  was  fair,  either  an 
actual  restoration  Avould  be  necessary,  or  if  that  had  become  impos- 
sible, a  just  compensation  instead;  and  if  neither  restoration  nor 
fair  compensation  could  be  accomplished,  then  under  the  rule  al- 
ready stated  a  disaffirmance  would  not  be  permittied. 

If  the  other  party  to  the  transaction  had  notice  of  the  disability, 
or  the  contract  was  unfair  or  fraudulent  on  his  part,  the  party  who 
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had  been  under  disability,  except  in  ease  of  a  contract  for  neces- 
saries, should  be  allowed  to  disaffirm  upon  restoring  or  offering  to 
restore  what  he  had  received,  or  so  much  of  it  as  remained  in  his 
possession  or  control  after  the  disability  was  removed  and  after  he 
had  become  fully  informed  in  reference  to  the  contract  and  his 
rights  and  obligations  under  it;  but  further  than  this  he  should 
not  in  such  case  be  required  to  restore  or  make  compensation  for 
what  he  had  received.  If  what  he  had  received  had  been  converted 
into  something  else,  yet  in  his  possession,  he  ought  perhaps  to  sur- 
render that  to  the  other  party. 

These  subjects  however  must  be  regarded  as  open  for  further 
consideration,  as  the  questions  may  arise.  They  are  not  directly 
involved  here. 

It  is  insisted  that  the  court  erred  in  instructing 'Hhat  the 
plaintiff  must  have  established  by  a  preponderance  of  evidence  that 
he  was  insane  at  the  time  he  executed  the  note  and  mortgage." 
'^  We  have  complained  of  this  instruction,"  says  counsel,  ''  because 
there  is  evidence  in  the  record  tending  to  show  that  he  was  insane 
prior  to  the  execution  of  the  note  and  mortgage,  and  the  presump- 
tion of  law  is  that  the  same  condition  of  mind  continues." 

There  was  no  error  in  the  instruction.  The  presumption  spoken 
of  does  not  affect  the  burden  of  the  issue.  The  plaintiff  was  bound 
to  prove  his  insanity  at  the  time  of  making  the  contract.  This  he 
might  do  by  proving  a  prior  insanity  of  a  character  which  was  likely 
to  continue,  and  the  instruction  says  nothing  to  the  contrary. 

The  appellant  asked  the  court  to  instruct  that  '^  If  the  plaintiff 
has  established  by  a  preponderance  of  the  evidence  that  he  was  of 
unsound  mind  prior  to  the  making  of  the  chattel  mortgage,  then 
the  burden  of  proof  is  cast  upon  the  defendant  to  show  that  the 
plaintiff  was  of  sound  mind  at  the  time  of  the  execution  of  said 
mortgage,"  etc. 

The  court  properly  refused  so  to  instruct.  It  depends  much  on 
the  character  of  the  insanity  proven,  how  strong  the  presumption 
of  its  coatinuance  ought  to  be,  and  it  is  a  question  of  fact  in  view 
of  the  circumstances  of  the  case,  whether  the  disability,  once  shown 
to  have  existed,  did  in  truth  continue  to  the  time  in  question.  ^  The 
burden  of  proving  insanity  at  a  time  stated  cannot  shift  from  the 
party  who  has  alleged  it.  The  proof  of  prior  insanity  may  be,  and 
unless  controverted  will  be  enough;  but  when  all  the  evidence  pro 
and  con  has  been  heard,  including  prior  insanity,  which  is  only  an 
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item  of  evidence  on  the  point,  the  decision  must  be  against  him  who 
alleged  the  insanity,  unless  the  preponderance  of  all  the  evidence 
was  with  him. 

It  may  be  doubtful  whether  it  is  quite  accurate  to  say  that  the 
burden  of  a  particular  affirmative  issue  ever  shifts  in  the  course  of 
a  trial.  The  necessity  for  offering  further  evidence  in  respect  to  it 
may  change  from  one  side  to  the  other,  but  this  is  quite  a  different 
thing  from  a  change  of  the  burden  of  the  issue  itself. 

Where  the  issue  is  formed  by  the  averment  of  facts  on  one  side, 
and  a  denial  thereof  on  the  other,  and  the  evidence  is  confined  to 
the  inquiry  whether  the  facts  averred  were  true,  it  is  plain  that  the 
technical  burden  of  proof  remains  throughout  with  the  party  who 
affirms;  but  where  under  the  issue  so  formed,  it  is  competent  for 
the  defendant,  besides  disputing  the  plaintiff's  case,  to  admit  it  and 
prove  other  facts  in  avoidance,  as  for  instance  in  cases  before  or 
which  originated  before  justices  of  the  peace,  and  in  actions  for  the 
recovery  of  possession  of  property,  real  or  personal,  there  may  be 
clearly  a  shifting  of  the  burden  of  proof. 

Thus  in  Meikel  v.  State  Savings  Institutiofiy  etc,  36  Ind.  355, 
359,  it  was  said:  ^^This  making  out  Bk  prima  facie  ca^e  by  the  evi- 
dence, and  thus  casting  the  burden  of  meeting  it  on  the  other  side 
occurs  in  every  day  practice."  And  in  Hayes  v.  Fitch,  47  Ind.  21, 
is  quoted  Sharswood's  note  to  1  Starkie's  Ev.  687,  which  reads  as 
follows:  ''If  the  defendant  would  show  matter  in  avoidance,  after 
a,  prima  facie  caae  has  been  made  out  by  the  plaintiff,  the  burden 
of  proof  shifts  upon  him." 

The  significance  and  correctness  of  this  statement  depend  on  the 
meaning  to  be  attributed  to  the  phrases  "matter  in  avoidance" 
and  prima  facie  case."  Se  long  as  the  dispute  is  concerning  the 
prima  facie  csise  —  the  facts  which  constitute  it  —  the  burden  is  on 
the  plaintiff,  but  when  that  case  is  conceded,  and  matter  in  avoid- 
Hiiee  is  sought  to  be  shown,  the  burden  shifts.  But  this  it  is  plain 
is  a  shifting  of  the  issue,  as  well  as  of  the  burden  of  proof.  The 
first  issue  was  the  truth  of  the  plaintiff's  alleged  case;  the  new  issue 
is  the  truth  of  the  proposed  matter  in  avoidance. 

Asa  general  proposition  the  burden  of  proof  in  respect  to  the 
different  parts  of  a  case  may  be  determined  by  reference  to  the 
])lcadings,  the  plaintiff  being  bound  to  prove,if  denied,  what  he  has 
uffirmed  in  his  complaint  or  reply,  and  the  defendant  what  he  has  af- 
firmed in  his  answer;  but  beyond  the  reply  with  which  under  the  Code 
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pleading  stopB,  the  question  must  be  determined  by  the  nature  of  the 
eTidence  and  its  relation  to  the  case,  the  burden  of  rebutting  being  on 
the  defendant,  of  surrebutting  on  the  plaintiff;  and  in  actions  of 
lepletin,  ejectment,  or  the  like,  wherein  the  pleadings  do  or  may 
end  with  the  complaint  and  an  answer  in  denial,  the  burden  of  the 
eyidence  is  upon  the  party  who,  if  special  pleading  were  required, 
would  be  bound  to  allege  the  particular  matter  sought  to  be  proven. 
In  some  cases,  as  in  Hayes  v.  Fitch^  supra,  and  VJd  v.  Buiganian,  78 
Ind.  365,it  may  be  necessary,as  a  rule  of  pleading,  for  a  party  to  nega- 
tive his  consent  to  act,  or  notice  of  a  fact,  and  yet  he  may  not  be 
required  to  produce  evidence  on  the  point,  it  being  sufScient  for 
him  to  establish  the  aflSrmative  matters  of  his  plea,  to  avoid  which 
the  other  party  must  prove  the  fact  which  the  first  had  denied.  In 
such  case  there  is  a  shifting  of  the  burden  of  proof ;  but  it  is  not 
an  exception  from  the  proposition  that  the  burden  of  proof  does 
not  change  unless  upon  a  corresponding  change  of  the  issue  or 
affirmative  matter  in  dispute.  The  second  party  does  not  deny  the 
prtma  facts  case,  or  stated  more  accurately,  the  pro  hoc  vies  con- 
ceded case,  of  the  first  party  ;  but  in  avoidance  of  it,  advances  new 
matter,  which  he  has  the  burden  of  proving,  just  as  if  he  had 
pleaded  it  specially. 

Tlie  questions  considered  nave  oeen  presented  and  argued  in  a 
vanety  of  ways,  but  the  points  decided  dispose  of  the  merits  of 
the  case. 

Judgmmt  affirmed  with  costs. 
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M1m*I^ici^ — chaiUd$ — ftuffigage^B  taking  pomemim^ 

Where  a  chattel  mortgage  empowers  the  mortgagee  to  take  prmmulUm 
he  '*  deema  himself  inseeure/'  he  maj  do  ao  even  If  no  icaaooablo  ground 
exists  therefor.    (See  note,  p,  168.) 

REPLEVIN.    The  opinion  states  the  case.    The  defandant  had 
judgment  below. 

H.  0.  RuggleSy  for  plaintiff  in  error. 

K  HxU  and  Stanley  dk  WaJlf  for  defendant  in  emt; 

VALBirriKE,  J.  This  was  an  action  of  repkyin  faronght  hj  BmiL 
Werner  against  M.  A.  Bergman,  to  recover  certain  goods  and  diattds 
used  by  the  defendant  in  keeping  a  restanrant.  The  facts  of  the 
case  appear  to  be  substantially  as  follows :  On  July  2, 1879,  Mrs.  IL 
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A  Bergman  was  keeping  a  restaurant  in  Wichita,  Kansas.  On  that 
day  she  borrowed  some  money  of  the  plaintiff,  Werner,  and  gave 
her  promissory  note  therefor.  The  note  was  dated  July  2,  1879, 
was  for  the  sam  of  $125,  and  was  due  in  sixty  days  after  date.  She 
also  gave  a  chattel  mortgage  to  the  plaintiff  npon  all  her  property 
used  in  keeping  the  restaurant,  as  security  for  the  payment  of  the 
note.  The  chattel  mortgage  contained  among  others  the  following 
proyisions : 

"If  de&ult  shall  be  made  in  the  payment  of  said  sum  of  money, 
or  any  part  thereof,  or  the  interest  thereon,  at  the  time  or  times 
when  by  the  condition  of  the  said  notes  the  same  shall  become  pay- 
able, or  if  the  said  party  of  the  second  part  shall  at  any  time  deem 
himself  insecure,  then  and  thenceforth  it  shall  be  lawful  for  the 
said  party,  his  executors,  administrators  or  assigns,  or  his  authorized 
agents,  to  take  said  goods  and  chattels  wherever  the  same  may  be 
found,  and  dispose  of  the  same  at  public  auction  or  at  private  sale, 
and  after  satisfying  the  sums  of  money  and  interest  hereby  secured, 
and  all  necessaiy  and  reasonable  costs,  charges  and  exjienses  incurred, 
out  of  the  proceeds  of  sale,  he  shall  return  the  surplus  to  said  party 
of  the  first  part,  or  her  legal  representatives ;  and  until  default  be 
made  as  SEforesaid,  or  until  such  time  as  the  said  party  of  the  second 
part  shaU  deem  himself  insecure,  as  aforesaid,  the  said  party  of  the 
first  part  to  continue  in  the  peaceful  possession  of  all  the  said  goods 
and  chattels.'' 

On  July  29, 1879,  Werner,  feeling  that  he  was  not  safe  in  leaving 
the  mortgaged  property  any  longer  in  the  possession  of  Mrs.  Berg- 
man, demanded  the  possession  thereof,  which  was  refused  by  her, 
when  he  brought  this  action  of  replevin  to  recover  the  possession 
of  the  property.  The  defendant  answered,  denying  generally  all  the 
aUegations  of  the  plaintiff's  petition,  and  demanded  a  return  of 
the  property,  and  asked  for  damages  in  the  sum  of  1 1,000.  The 
plaintiff  retained  the  possession  of  the  property  until  after  the 
note  became  due,  and  then  sold  the  same  at  public  auction  for  170, 
and  applied  the  proceeds  thereof  in  part  satisfaction  of  the  note 
and  mortgage. 

In  May,  1881,  the  case  was  tried  before  the  court  and  a  jury,  and 
the  jury  found  a  verdict  in  favor  of  the  defendant  and  against  the 
plaintiff  for  t225,  as  the  value  of  the  property;  t28.85  for  its  deten- 
tion,  and  t50  as  exemplary  damages.  The  plaintiff  filed  a  motion 
for  a  new  trial,  upon  various  grounds,  which  motion  was  overruled 
Vol.  XLn  —  20 
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by  the  court,  and  judgment  was  rendered  in  faTor  of  the  defendant 
and  againBt  the  plaintiff  for  the  full  amount  of  the  verdict,  to  wit : 
$303.85.  The  plaintiff  then  brought  the  case  to  this  court,  claim- 
ing that  the  court  below  erred  in  the  following  particulars  :  First, 
in  overruling  objections  made  by  the  plaintiff  to  the  introduction  of 
certain  evidence  offered  by  the  defendant ;  second,  in  giving  certain 
instructions  to  the  jury  ;  third,  in  overruling  the  plaintiff's  motion 
for  u  new  trial  upon  the  grounds  that  the  verdict  of  the  jury  was 
contrary  to  law  and  against  the  evidence  in  the  case. 

As  to  the  first  alleged  error,  it  would  seem  to  us  that  even  if  it 
was  an  error,  it  was  immaterial  error. 

As  to  the  second  alleged  error,  it  would  seem  to  us  that  the 
plaintiff  hardly  saved  the  same  by  proper  exceptions ;  and  there- 
fore that  he  could  hardly  expect  a  reversal  of  the  judgment  of 
the  court  below  upon  that  error  alone,  provided  no  other  error  was 
committed* 

The  third  ground  of  error  was  properly  saved,  and  it  seems  to  us 
to  be  material  and  substantial.  The  verdict  of  the  jury  was  un- 
doubtedly against  the  law  and  against  the  evidence.  There  was 
nothing  whatever  in  the  case  authorizing  a  verdict  for  exemplary 
damages.  No  such  malice  or  wantonness  was  shown  in  the  case,  as 
would  authorize  that  kind  of  damages.  Besides,  it  was  clearly  and 
conclusively  shown  that  the  plaintiff  "deemed  himself  insecure" 
when  lie  replevied  the  property  in  controversy.  Probably  however 
the  jury  did  not  intend  to  find  that  the  plaintiff  did  not  ''deem 
liimself  insecure'*  when  he  replevied  the  property ;  for  the  case 
was  not  tried  by  the  defendant  or  by  the  court  below  upon  the 
tlieory  tliat  the  plaintiff  had  any  right  to  the  property,  merely 
because  he  ''deemed  himself  insecure."  The  case  was  tried  by 
the  defendant  and  by  the  court  below  upon  the  theory  that  before 
tlie  plaintiff  could  have  any  right  to  take  the  possession  of  the 
property,  he  must  have  reasonable  grounds  to  believe  that  in  fact 
lie  was  insecure  ;  and  the  court  below  so  instructed  the  jury.  This 
thpu  brings  us  to  the  question  whether  the  plaintiff  had  in  fact, 
under  the  mortgage,  the  right  to  take  the  possession  of  the  property 
at  any  time  whenever  he  "  deemed  himself  insecure,"  whether  he 
had  reasonable  grounds  for  so  believing  or  not ;  or  whether  he  could 
not  take  the  possession  of  the  property,  unless  he  had  reasonable 
grounds  for  deeming  himself  insecure.  In  Wisconsin,  it  is  held 
that  the  mortgagee  under  such  a  chattel   mortgage  may  take  po»- 
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•session  of  the  property  wheuever  he  deems  himself  insecure, 
whether  his  apprehension  of  insecurity  is  well  founded  or  not. 
Hnehncr  t.  Koebke,  4rl  Wis.  319,  and  cases  there  cited  ;  CUne  v. 
Libby,  46  id.  123 ;  s.  c,  32  Am.  Rep.  700  ;  Evan8  v.  Oralutm,  50 
Wis.  450,  453,  and  cases  there  cited.  See  also  upon  this  same 
subject,  Jones  on  Chattel  Mortgages,  §  431  ;  Braley  v.  Byrnes,  21 
Minn.  483  :  Boice  v.  Boice,  27  id.  371 ;  Hall  v.  Sampson,  35  N.  Y. 
274 ;  Bailey  v.  Godfrey ,  54  111.  507  ;  s.  c,  5  Am.  Rep.  157  ;  Le^ois 
V.  UArcy,  71  111.  648 ;  Botsford  y.  Murphy,  47  Mich.  536. 

The  defendant  cites  the  cases  of  Furlong  v.  Cox,  77  111.  293,  and 
Davenport  v.  Ledger,  80  id.  574,  as  holding  a  different  doctrine. 
Now  it  is  not  clear  that  these  last  two  decisions  are  in  conflict  with 
the  doctrine  as  held  in  Wisconsin.  In  the  case  of  Furlong  v.  Cox, 
there  is  no  evidence  that  there  was  in  fact  any  danger,  or  that  there 
was  any  reason  to  suspect  any  danger,  nor  did  the  mortgagee  even 
swear  that  he  had  any  apprehension  that  there  was  danger,  and 
probably  he  did  not  have  any  such  apprehension  ;  and  therefore  the 
court  held  that  he  was  not  entitled  to  take  the  possession  of  the 
property,  although  there  was  a  clause  in  the  chattel  mortgage 
authorizing  him  to  take  the  possession  of  the  property  at  any 
time  when  he  should  think  the  property  was  in  danger  of  being  sold, 
removed,  etc.         • 

In  the  case  of  Davenport  v.  Ledger,  the  mortgagee,  on  the  same 
day  that  the  mortgage  was  executed,  and  within  eight  hours  after 
its  execution,  at  an  unreasonable  hour,  without  previous  notice, 
and  from  malicious  motives,  took  possession  of  the  property ;  and 
it  was  held  that  the  taking  possession  of  the  property  was  wrongful, 
although  there  was  a  clause  in  the  mortgage  giving  him  the  right 
to  take  such  possession  whenever  he  should  feel  himself  insecure  or 
unsafe.  It  does  not  appear  that  any  evidence  was  introduced  show- 
ing that  the  mortgagee  felt  himself  insecure  or  unsafe  ;  and  under 
the  facts  of  the  case,  it  seems  hardly  possible  that  he  could  have 
felt  himself  insecure  or  unsafe  in  so  short  a  time  after  the  mortgage 
was  executed  ;  and  other  sufficient  reasons  were  shown  for  his  taking 
the  property  at  that  time  besides  the  feeling  of  insecurity  or  un- 
safety.  The  mortgagee  in  that  case  did  not  wait  even  eight  hours 
to  elect  to  take  the  property,  but  elected  to  take  it  immediately, 
and  the  property  was  taken  by  the  constable,  who  seems  to  have 
acted  more  slowly,  within  eight  hours  after  the  mortgage  was 
executed. 
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There  does  not  seem  to  have  been  any  intention  on  the  part  of  the 
Supreme  Conrt  of  Illinois  in  these  last  two  cases  mentioned  to 
overrule  their  previous  decisions  made  in  the  cases  of  Bailey  v. 
Ood/rey,  and  Lewis  v.  D'Arcy,  which  previous  decisions  almost 
recognize  the  doctrine  as  held  in  Wisconsin. 

We  think  the  doctrine  as  held  in  Wisconsin  is  correct :  and  it 
is  not  a  hard  or  unconscionable  doctrine  ;  for  if  it  should  be  held 
to  be  so^  then  our  own  statutes  must  be  held  to  be  still  more  hard 
and  unconscionable.  Section  15  of  the  act  relating  to  mortgiigea 
provides  as  follows  : 

'*  Sec.  15.  In  the  absence  of  stipulations  to  the  contrary,  the  mort- 
gagee of  personal  property  shall  have  the  legal  title  thereto,  and 
the  right  of  possession."    Comp.  Laws  of  1879,  p.  557. 

The  mortgagor,  by  having  a  clause  inserted  in  the  mortgage  that 
he  shall  hiive  the  right  to  the  possession  of  the  property  until  the 
mortgagee  shall  deem  liimself  insecure,  may  secure  himself  such 
right,  notwithstanding  the  provisions  of  the  statute,  and  may  retain 
the  possession  of  the  property  until  the  mortgagee  shall  deem  him- 
self insecure.  If  he  wishes  to  go  still  further,  and  retain  the 
possession  of  the  property  until  the  mortgagee  shall  have  reasonable 
grounds  to  deem  himself  insecure,  he  can  insert,  or  have  inserted, 
a  stipulation  to  that  effect  in  the  mortgage  ;  oi^if  he  wishes  to  go 
still  further,  and  retain  the  possession  of  the  property  until  the 
mortgagee  shall  become  in  fact  insecure,  he  can  have  a  stipulation 
put  into  the  mortgage  to  that  effect.  But  if  he  chooses  only  to 
have  inserted  in  the  mortgage  a  clause  that  he  shall  have  the  right 
to  the  possession  of  the  property  until  the  mortgagee  shall  deem 
himself  insecure,  then  he  can  only  retain  the  property  until  the 
mortgagee  does  in  fact  deem  himself  insecure ;  and  he  has  no  right 
to  question  the  grounds  upon  which  the  mortgagee  entertains  such 
fellings  of  insecurity.  He  cannot  say  to  the  mortgagee,  '*  You  are 
unreasonable ;  you  have  no  right  to  feel  insecure  ;  there  are  in  fact 
no  grounds  for  such  feelings  of  insecurity."  The  only  question  at 
all  material  in  such  a  case  is,  whether  the  mortgagee  does  in  fact  so 
feel ;  and  if  the  mortgagee  claims  that  he  has  such  a  feeling,  and 
afterward  on  the  trial  testifies  that  at  the  time  he  took  possession 
of  the  property  he  had  such  a  feeling,  and  if  upon  the  facts 
of  the  case  it  is  possible  at  all  to  believe  that  any  person, 
however  timid  and  fearful  he  might  be,  might  have  had  snoh 
a  feeling,  then  it  should    be   held  that  the  mortgagee  had  a 
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right  to  take  posaesaion  of  the  property.  It  must  be  remembered 
that  the  statute  gives  the  right  to  the  possession  of  the  property  ab- 
solutely to  the  mortgagee  ;  and  the  mortgagor  can  obtain  such  right 
-only  so  far  as  he  secures  it  by  a  stipulation  to  that  effect  in  the 
mortgage.  Now  if  he  stipulates  that  he  shall  have  the  right  to  the 
possession  of  the  property  only  so  long  as  the  mortgagee  does  not 
deem  himself  insecure,  then  he  can  hold  the  possession  of  the 
property  only  for  that  length  of  time,  and  he  holds  it  subject 
absolutely  to  the  feelings  of  the  mortgagee  ;  and  he  has  no  right 
to  question  the  grounds  upon  which  the  feelings  are  founded.  If 
the  mortgagor  should  desire  better  terms,  it  is  his  duty  to  stipulate 
for  them  in  the  mortgage. 

From  tiie  eyidence  in  this  case,  it  would  seem  that  there  were 
ample  grounds  warranting  the  mortgagee  in  deeming  himself  in- 
secure ;  and  he  testified  on  the  trial  that  he  did  deem  himself  in- 
secure ;  and  there  was  no  eyidence  introduced  tending  to  show  that 
he  did  not  deem  himself  insecure.  Among  the  things  testified  to 
on  the  trial  tending  to  show  that  the  plaintiff  had  grounds  for 
belieying  himself  insecure  are  the  following :  The  plaintiff  testified 
that  the  defendant  agreed  to  insure  the  property,  but  that  she  never 
did  insure  the  same,  and  refused  to  do  so,  and  claimed  that  she  did 
not  agree  to  do  so,  but  that  the  plaintiff  himself  was  to  insure  the 
property ;  that  after  the  execution  of  the  mortgage,  and  before  the 
plaintiff  attempted  to  take  possession  of  the  property,  the  defendant 
executed  another  chattel  mortgage  upon  the  same  property ;  that 
the  defendant  was  running  behind  in  her  business,  and  was  not  pay- 
ing the  rent  for  the  house  in  which  she  was  doing  business,  and 
that  she  had  been  notified  by  the  owner  of  the  house  to  quit  the 
premises ;  that  the  defendant  entered  into  an  agreement  with 
another  person,  by  which  a  saloon  was  to  be  put  into  the  restaurant, 
and  this  other  person  was  to  have  a  half-interest  in  the  business  ; 
and  the  plaintiff  also  testified  that  he  thought  that  some  of  the 
property  was  missing,  and  that  it  was  all  offered  for  sale.  Some  of 
these  things  were  unquestioned  facts ;  others  of  them  were  ques- 
tioned by  the  defendant. 

These  were  certainly  sufficient  grounds  upon  which  a  timid  man 
might  deem  himself  insecure ;  and  the  plaintiff  testified  that  he 
did  deem  himself  insecure,  and  that  he  was  afraid  that  unless  he 
took  possession  of  the  property,  he  would  lose  alL 

We  think  the  verdict  of  the  jury  was  against  the  law  and  the 
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eyidence.     As  before  stated  however  we  do  not  think  that  the  jary 

intended  to  find  that  the  plaintiff  did  not  deem  himself  insecure , 

but  under  the  instructions  of  the  court,  they  simply  intended  to 

find  that  the  plaintiff  did  not  have  reasonable  grounds  upon  which 

to  deem  himself  insecure ;  and  if  the  verdict  was  against  the  law 

and  the  eyidence^  of  course  the  court  below  erred  in  overruling  the 

plaintiff's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  caose 

remanded  for  a  new  trial. 

Judgmeni  rewrud. 
All  the  justices  concurring. 

NonBT  xas Rbpobtsr.— To  the  same  efltooti  CHUon  ▼.  Ocmmv0«  W  lOoh.  49;  a.  a,  V 
Am.  Rep.  Vl.  See  note,  88  Am.  Sep.  868.  In  Gray  ▼.  Cent.  B.  Ouaf  NewJermif,  U 
Hon,  70,  an  action  of  damagea  for  breach  of  oontraci  to  pnrcbaae  a  ateamboat  **piOTlded 
upon  trial  tbegr  are  ■atiirted  with  the  foundneaa  of  her  machinery.*'  etc.,  hOdt  that  no  va> 
covery  could  be  had  unleaa  it  were  ahown  that  the  defendant  waa  satlafled;  whether  or 
not  he  ought  to  have  been  waa  immaterial.  The  oourt  said:  **  By  thto  dauae  the  agree- 
ment left  it  entirely  for  the  dafendanta  to  determine  whether  or  not  they  were  ■atitflad. 
There  la  no  reason  in  law  why  partiea  may  not,  if  th^y  think  proper,  make  agreementa  of 
this  kind.  And  in  afl  caaoe  where  anch  agreementa  have  been  made,  the  determination  of 
the  party  that  he  la  not  satlaflad,  and  hia  refusal  to  aooept  and  pay  for  the  proper^,  la- 
condualve,  and  terminates  the  contract.*'  Citing  JBUte  v.  Mortimer^  1  B.  ft  P.  »l;  MeCar- 
renr  JfeMitty,  7  Gray,  188;  Aiften  ▼.Hyde, 90  Haas.  188;  GoodrU^r.  JVbrw<eh,48  ni. 
888;  Aunt  ▼.  Wwnan^  lOOMaas.  188;  Heron  ▼.  DavU,  8  Boaw. 886.  So  in  Sprino  ▼.  An^ 
•rmia  dock  Oo.,U  Hun,  175,  there  waa  a  contract  of  Ure,  **  proYidedhIa  wockandserrloea 
should  be  to  thefar  sattaftustiOB.**  Held,  an  emptoyment  at  the  pleasure  of  the  hirer,  and 
that  he  might  dlsohaige  the  aenraot  without  assigning  any  reaaon.  Thecourt  said:  **  that 
f^ct*  —satlaftMStion  —  "  la  subject  to  no  determination  but  the  will  of  thecompany  ex- 
pressed throu^  the  proper  agency.  The  detennlnatlon  of  the  querton.  whether  the 
senrlcea  of  the  idaintilt  under  thla  contract  were  aatisfaotoiy,  belonged  entirely  to  the 
oompaQy,8ubJeottonocontrolfh>mthe  courts.  The  wHl  of  the  company  ii  thacs^y 
tribanal  to  whkh  the  quaatkNii  can  be  refenvd." 


ELblsib  y.  Layhb. 

(88  Kana.  tl8.) 

A  fitatate  giTing  a  lien  for  keeping  to  **  keepers  of  llveiy  stables  and  til  ochen 
engaged  in  feeding  bonea,  cattle,  hogs  or  other  Ure  stock,"  eoTera  the  case 
of  one  who  for  aoTeral  years  has  kept  a  namber  ol  catUa  belonging  to  tba 
same  person,  althoogh  he  kept  no  cattle  for  others. 

ACTION  to  recover  cattle.     The  opinion  states  the  point.     The 
defendant  had  judgment  below. 
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/.  W,  Medar  and  E,  A.  Berry,  for  plaintiff  iu  error. 
Joseph  O.  Lowe  and  71  /.  Hume,  for  defendant  in  error. 

Brewer^  J.  [Omitting  other  matter.]  The  only  other  ques- 
tion we  deem  it  necessary  to  notice  arises  upon  defendant's  claim 
of  a  lien  for  feeding  and  care  upon  the  single  animal  which  the 
jury  found  belonged  to  the  plaintiff.  Plaintiff  contends  that  not- 
withstanding the  defendant  had  kept  this  animal  and  fed  and 
cared  for  it,  she  had,  in  the  absence  of  a  special  contract  therefor, 
no  lien  for  the  value  of  such  feeding  and  care.  This  contention  is 
based  upon  the  proposition  that  at  common  law  the  agister  had  no 
lien  for  the  pasturage  of  cattle,  and  that  the  statute  only  gives  such 
a  lien  to  those  who  make  a  business  of  feeding  cattle.  It  may  be 
conceded  that  at  common  law  one  who  had  pastured  cattle  had, 
in  the  absence  of  special  contract,  no  lien  therefor.  Edwards  in 
his  work  on  Bailments,  page  279,  thus  states  the  law  in  respect  ta 
bailments:  "The  bailee  for  hire  has  his  lien  for  his  reasonable 
charges  whenever  by  his  labor  and  skill  he  has  imparted  additional 
value  to  the  goods.  This  rule  does  not  extend  to  the  farmer  who 
receives  the  horses  or  cattle  of  another  pasture,  unless  there  bp  an 
agreement  to  that  effect. ''  In  support  of  this  he  cites  Chapman 
V.  ^8091,  Cro.  Car.  271 ;  Torke  v.  Orenaugh,  2  Ld.  Raym.  868 ; 
J%idtan  V.  Btheredge^  1  Oromp.  &  Mees.  743.  See  also  the  Ameri- 
can cases  of  Lewie  v.  Tyler,  23  Cal.  364 ;  Ooodrxeh  v.  WiUardy  7 
Gray,  183  ;  Wmie  v.  Bameier,  36  Vt.  220 ;  Bieeell  y.  Pearce,  28 
N.  Y.  252.  Our  statute  (Comp.  Laws  1879,  ch.  58,  §  2)  reads  : 
"  The  keepers  of  livery  stables  and  all  others  engaged  in  feeding 
horses,  cattle,  hogs,  or  other  live  stock,  shall  have  a  lien  upon  such 
property."  Counsel  would  construe  this  as  reading,  keepers  of 
livery  stables  and  all  others  engaged  in  the  business  of  feeding 
home,  etc.,  and  argue  ihat  these  last  words  include  only  those 
who  make  it  a  regular  business,  either  exclusively  or  partially,  to 
feed  stock.  As  the  first  term  is  a  term  descriptive  of  an  employ- 
ment, the  other  words  must  also  refer  to  a  similar  employment,  and 
they  urge  that  it  would  be  an  unwarranted  extension  of  the  language 
to  apply  it  to  the  case  of  a  farmer  who  takes  a  single  steer  or  horse  of 
his  neighbor  to  pasture*  Conklin  v.  Oarver,  19  Ind.  226  ;  AU  v. 
Weidenburg,  6  Bosw.  176. 

There  is  force  in  this  argument,  and  especially  when  we  con- 
sider simply  the  grammatical  arrangement  of  the  words  ;  and  yet 
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we  shall  not  absolutely  decide  this  question,  for  we  are  constrained 
to  think  that  even  upon  the  plaintiff's  theory,  the  defendant  must 
be  adjudged  to  be  within  the  protection  of  the  statute.  And  first 
we  may  remark  that  the  rule  of  the  common  law,  though  unques- 
tionably established  as  above  stated,  does  not  rest  upon  the  sound- 
est foundation,  and  has  at  least  been  questioned.  In  the  later 
editions  of  Story  on  Bailments  the  rule  is  stated  as  above,  but  with 
a  query.  Story  on  Bailments,  §  443.  In  the  case  of  Hoover  v. 
EpleTy  52  Penn.  St.  522,  the  court,  by  Thompson,  judge,  uses  this 
language : 

''  Gibson,  0.  J.,  in  SleinenMn  v.  WilkhiSy  7  W.  &  S.  466,  in 
treating  of  the  doctrine  of  liens  by  warehousemen  and  bailees, 
notices,  with  seeming  satisfaction,  the  extension  of  it  to  other  than 
bailments  for  skilled  labor,  or  hcaiio  operis  faciendiy  when  some- 
thing is  to  be  done  upon  the  thing  bailed,  by  one  skilled,  citing 
Bevan  v.  Waters^  Moo.  &  M.  235,  in  which  a  trainer  was  allowed  to 
retain  for  fitting  a  race  horse  for  the  turf,  and  doubts  the  doctrine 
of  the  cases  in  England  which  deny  that  the  agister  of  cattle  hais  a 
lien.  The  foundation  upon  which  this  seems  to  rest  is  the  idea 
above  stated,  to  wit,  that  the  lien  results  from  labor  and  skill,  and 
not  from  the  improved  condition  of  the  thing  bailed  by  the  labor 
and  care  of  an  unskilled  bailee.  '  It  is,'  he  said,  '  difficult  to  find 
an  argument  for  the  position  that  a  man  who  fits  an  ox  for  the 
ahambles,  by  fattening  it  with  his  provender,  does  not  increase  its 
intrinsic  value  by  means  exclusively  within  his  control.'  Certain 
it  is,  that  the  doctrine  of  liens  in  favor  of  bailees  is  not  retrograd- 
ing, but  advancing,  and  is  a  wholesome  restraint  on  the  credit  sys- 
tem, which  is  generally  injurious  in  individual  transactions  to  both 
parties.  G.  J.  Best,  in  Jacobs  v.  Latour,  5  Bing.  132,  said  tliat 
^  the  doctrine  is  so  just  between  debtor  and  creditor,  it  cannot  be 
too  much  favored.'  So  in  Kirkman  \\  Shawcrd^y  6  T,  R.  IT, 
Lord  Eenyon  said  ^  it  had  been  the  wish  of  the  courts  in  all  cases 
and  at  all  times  to  carry  the  lien  of  the  common  law  as  far  as  possi- 
ble/ " 

In  that  case  a  party  who  hired  as  a  groom  to  take  charge  of  a 
horse,  while  refused  a  lien  for  his  services  as  groom,  was  awarded  a 
lien  for  the  feed,  keeping  and  shoeing  of  the  animal,  which  should 
have  been  famished  by  the  owner.  See  also  Lord  v.  Jone$y  24  Me. 
438  ;  Harris  v.  Woodniff,  124  Mass.  205  ;  s.  c,  26  Am.  Bep-  668. 
Again,  the  theory  of  the  common  law  was,  that  if  the  labor  and 
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skill  of  the  bailee  increased  the  value  of  che  article  bailed,  he  had  a 
lien.  In  other  words^  it  was  the  profit  of  the  bailor  and  not  the 
loss  of  the  bailee  which  determined  the  lien.  Now  it  would  seem 
far  more  just  that  when  the  bailee  parted  with  any  thing,  either 
property  or  labor,  at  the  instance  of  the  bailor,  he  should  be  pro- 
tected, irrespective  of  the  question  whether  such  property  or  labor 
increased  the  value  of  the  thing  bailed,  or  simply  preserved  it  in 
existence.  Oftentimes  indeed,  as  suggested  by  G.  J.  Gibson  in  the 
xjuotation  just  made,  the  feeding  and  care  of  the  agister  actually 
increase  the  intrinsic  value.  Further  it  may  be  remarked  that 
the  general  tendency  of  all  legislation  and  adjudication  is  to  afford 
protection  to  him  who  parts  with  labor  or  material  for  the  benefit 
of  another.  Witness  the  various  mechanics'  lien  laws  for  the  pro- 
tection of  those  who  bestow  labor  or  furnish  material  for  the  im- 
provement of  real  estate,  the  law  requinng  railroads  to  give  a  bond 
to  secure  the  payment  of  all  laborers,  and  the  statutes  like  the  one 
now  in  consideration  before  us.  These  statutes,  which  rest  upon 
obvious  considerations  of  justice,  are  to  be  reasonably  construed  in 
order  to  accomplish  the  ends  intended.  Now  it  appears  from  the 
plaintiff's  testimony  that  the  defendant  had  for  a  series  of  years 
been  keeping  and  feeding  his  stock.  This  is  not  a  case  where  a 
farmer  has  only  for  a  single  season  pastured  a  single  head  of  stock 
for  a  neighbor,  but  where  for  year  after  year  the  party  has  pastured 
and  fed  several  head  of  stock.  It  is  true  that  she  only  did  this  for 
one  person,  but  still  she  did  it  to  such  an  extent  and  for  such  a 
length  of  time  that  it  seems  to  us  she  comes  fairly  within  the  pro- 
tection of  the  statute.  She  was  engaged  in  feeding  his  stock. 
That,  pro  hcu:  tnce,  may  be  considered  her  business.  No  one  would 
for  a  moment  seriously  contend  that  a  party  must  engage  in  it  as 
an  exclusive  business  before  becoming  entitled  to  the  protection  of 
the  statute.  Suppose,  as  in  the  case  of  Broion  v.  Holmes,  13  Kans. 
48"^,  that  92  cattle  were  wintered  for  a  single  person  ;  could  it  be 
said  for  a  moment  that  the  agister  was  not  engaged  in  the  business 
of  feeding  and  taking  care  of  cattle,  simply  because  he  had  only 
the  cattle  of  one  person  ?  So  in  this  case,  while  the  number  of 
cattle  is  not  so  great,  yet  the  length  of  time  is  much  greater.  Wc 
think  therefore  the  ruling  of  the  District  Court  was  right,  and  that 
the  defendant  was  fairly  witliin  the  protection  of  the  statute. 

The  other  two  matters  complained  of  will  probably  not  arise  on 
a  subsequent  trial,  and  need  not  therefore  be  noticed.     For  the 
Vol.  XLII  —  21 
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error  above  mentioned  the  judgment  of  the  District  Court  will  be' 
reversed^  and  the  case  remanded  with  instructions  to  grant  a  new 
trial. 

Rweraed  and  remanded. 
All  the  justioeB  oonourring. 


Noel  y.  Drakb. 

CB  Kans.  20S.) 
Oowl/raGt  — pvJbUe  p<Moy, 

A  oontraet  to  buj  of  a  director  and  president  of  a  National  bank  ehares  of  its 
stock,  on  condition  that  the  purchaser  shall  be  made  cashier  of  the  bank,  is- 
▼old  as  against  public  policy. 

ACTION  for  breach  of  contract.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

0.  O.  French^  for  plaintiff  in  error. 
A.  A.  Harris^  for  defendant  in  error. 

HoBTONy  C.  J.  It  appears  from  the  testimony  of  Noel,  the 
plaintiff,  that  after  repeated  interviews  and  conversations,  on  or 
about  July  25,  1880,  Drake,  the  defendant,  agreed  to  sell  Noel  one 
hundred  and  fourteen  shares  of  stock  owned  by  him  in  the  First 
National  Bank  of  Fort  Scott,  Elansas,  at  $140  per  share,  and  to* 
give  Noel  employment  as  cashier  at  the  bank  at  a  salary  of  $1,500. 
per  annum.  This  evidence  supports  the  allegations  of  the  petition. 
The  trial  court  held  as  a  matter  of  law  that  the  contract  was  void 
for  two  reasons  :  Pirsty  that  it  was  impossible  of  performance ; 
and  second,  that  it  was  against  public  policy. 

In  this  case  the  last  objection  to  the  contract  embraces  the  first, 
,  because  if  the  consideration  was  void  on  the  grounds  of  public 
policy,  we  must  declare  the  contract  impossible  of  performance,  and 
affirm  the  ruling  of  the  District  Court  in  refusing  to  entertain  any 
action  for  breach  of  the  alleged  contract  against  the  promisor.  Drake 
had  not  the  legal  authority,  either  as  a  director  or  as  the  president  of 
the  bank,  to  make  an  arrangement  to  remove  the  cashier  of  the  bank 
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without  the  consent  of  the  board  of  directors,  or  enter  into  a  con* 
tiBctfor  the  sale  of  the  cashiership ;  and  the  contract  between  Noel 
and  Drake  for  such  removal  and  sale  must  be  held  to  be  contrary 
to  public  policy.  The  purpose  and  effect  of  the  contract  were  lia> 
ble  to  influence  Drake  in  the  decision  of  a  question  affecting  the 
priyate  rights  of  others,  by  considerations  foreign  to  those  rights. 
The  National  bank  act  authorizes  the  board  of  directors  of  a  bank 
to  appoint  a  president,  yice-president,  cashier  and  other  officers, 
and  permits  the  directors  of  a  bank  to  dismiss  such  officers  or  any 
of  them  at  pleasure  and  appoint  others  to  fill  their  places.  Sec. 
513,  U.  S.  Bev.  Stat.  1873-4.  Each  person  appointed  a  director  of 
a  National  bank  is  required  to  take  an  oath  that  he  will,  so  far  as 
the  duty  devolves  upon  him,  diligently  and  honestly  administer 
the  affairs  of  the  association,  and  will  not  knowingly  violate,  or 
willingly  permit  to  be  violated,  any  of  the  provisions  of  the  National 
Bank  Act     Sec.  5147,  U.  S.  Bev.  Stat. 

In  the  relation  of  trust  and  confidence  which  Drake  occupied  as 
a  director  and  president  of  the  bank,  which  required  him  to  look 
only  to  the  best  interests  of  the  bank  and  its  stockholders,  it  was 
improper  for  him  to  be  influenced  by  agreements  with  or  consid- 
erations from  a  stranger  to  the  association  in  the  selection  of  a 
cashier,  or  in  the  discharge  of  any  of  his  other  official  duties.  The 
i^pointment  of  officers  by  the  directors  of  a  National  bank  ought 
not  to  be  made  a  matter  of  bargain  and  sale  between  applicants 
and  members  of  the  board.  Ouemsey  v.  Cook,  120  Mass.  501 ; 
Hoges  V.  Marsh,  123  id.  286;  Merchants*  National  Bank  v. 
State  Bank,  10  Wall.  604-650 ;  Railroad  Co.  v.  Ryan,  11  Eans. 
602  ;  Haas  v.  Fenlon,  8  id.  601 ;  Tool  Oo.  v.  Norris,  2  Wall.  45. 

The  ruling  and  judgment  of  the  District  Oourt  will  be  affirmed. 

Judgment  afirmed* 
All  the  justices  concurring. 


Cebtbal  Brahoh  Ukiok  Paoifio  Bailboad  Ookpaky  t.  Shoup. 

en  Kano.  804.) 

AUomeif — admiMon  dy. 

Aa  oral  admlfliion  made  by  an  attorney  on  a  trial  binds  his  eUent  on  a  snbse* 
qaent  trial  of  the  same  action,  if  it  appears  to  have  been  intended  to  be 
IteaeiaL 
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EJECTMENT.    The  opinion  states  the  point.     The  defendant 
had  judgment  below. 

Everest  A  Wagenery  for  plaintiff  in  error. 

John  C.  Douglass  and  Hay  den  <t  Hayden,  for  defendants  in  error. 

BREWEBy  J.  [Omitting  other  points.]  And  first,  the  court 
permitted  the  defendant,  over  the  objections  of  the  plaintiff,  to 
prove  certain  admissions  made  by  plaintiff's  attorney  on  the  former 
trial.  The  question  in  the  case  was  as  to  the  validity  of  a  tax  deed 
under  which  the  defendant  claimed.  John  Shoup,  the  principal 
defendant,  at  one  time  had  possession  of  the  land  under  contracts 
of  purchase  from  the  plaintiff.  These  contracts  stipulated  that 
Shoup  should  pay  the  taxes.  He  failed  to  pay  them,  and  upon  his 
failure  a  tax  deed  issued  to  one  Flint,  and  thereafter  Flint  conveyed 
to  Shoup.  Before  this  conveyance  of  the  tax  title  to  Shoup,  hehad 
surrendered  to  the  plaintiff  these  contracts  of  purchase,  and  a  vital 
question  was  as  to  the  terms  of  the  agreement  under  which  these 
contracts  were  surrendered  and  cancelled.  It  was  claimed  that  the 
plaintiff's  attorney  admitted  on  the  former  trial  that  upon  the  sur- 
render of  these  contracts  of  purchase  each  party  was  released  from 
all  obligations  and  stipulations  contained  therein.  Proof  of  this  ad- 
mission was  offered  and  received,  and  in  respect  thereto  the  court 
instructed  as  follows: 

''  It  is  claimed  by  the  defendants  that  upon  that  trial  Mr.  Mar- 
tin, as  such  attorney,  admitted  the  surrender  and  cancellation  of 
the  contracts  referred  to.  The  plaintiff  was  bound  by  the  admis- 
sion if  it  pertained  to  the  case;  if  it  was  a  general  admission  of  the 
facts  referred  to,  and  without  limitation, the  plaintiff  would  be  bound 
thereby  in  every  subsequent  stage  of  the  case.  But  if  it  was  an  ad- 
mission for  the  purposes  of  that  trial  only,  and  so  understood  by  the 
parties  at  the  time,  it  would  not  be  binding  upon  the  plaintiff  now.** 

In  this  did  the  court  err?  It  is  not  disputed  but  that  an  admis- 
sion contained  in  a  pleading  may  be  taken  advantage  of  by  the  op- 
])osite  party  at  any  time  in  the  trial  of  a  case,  and  this  notwith- 
standing by  amendment  the  admission  is  dropped  from  the  plead- 
ings upon  which  the  case  is  in  fact  tried.  But  it  is  contended  that 
a  mere  oral  waiver  of  testimony  made  pending  a  trial,  is  to  be  con- 
sidered as  made  only  for  the  purposes  of  that  trial,  and  is  nothing 
which  binds  the  party  in  any  future  trial;  and  that  this  so-called 
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admission  of  Mr.  Martin's  was  but  in  effect  a  waiver  of  proof,  and 
for  the  purposes  of  that  trial  only;  and  in  support  of  this  the  case 
of  WeMrod  y.  R.  Co.,  20  Wis.  421,  is  cited.     We  think  the  ruling 

4 

of  the  District  Court  is  correct.  An  attorney  is  for  the  pur- 
poses of  the  trial  the  agent  of  his  client,  and  whatever  he  does  and 
says  in  its  progress  is  prima  facie  the  act  and  word  of  the  client. 
If  the  plaintiff  in  this  case  had  been  a  living  person,  and  upon  the 
trial  had  stated  exactly  what  his  attorney  did  state,  no  one  would 
question  but  that  proof  of  such  statement  might  be  given  in  any 
subsequent  trial.  It  is  doubtless  often  true  that  during  the  pro- 
giBBB  of  a  trial,  and  to  hasten  it,  counsel  waive  the  production  by 
the  opposite  party  of  formal  proof  of  some  fact,  intending  to  rest 
their  case  on  some  other  matter;  and  this  which  is  done  for  the 
mere  purpose  of  that  trial  alone,  and  for  the  sake  of  facilitating  it, 
18  not  to  be  considered  as  a  formal  admission  of  the  fact,  binding  in 
all  subsequent  progress  of  the  case.  But  whether  the  consent  or 
admission  or  waiver  is  to  be  considered  as  made  for  the  purposes  of 
that  trial  only,  or  as  a  general  admission,  is  ordinarily  a  question 
of  fact  to  be  determined  by  the  jury,  and  so  in  this  case  the  court 
placed  it.  It  is  true  that  sometimes  the  waiver  or  admission  may 
be  so  obyiously  intended  for  that  trial  alone  that  the  court  may 
properly  so  instruct  the  jury,  and  it  may  also  be  so  obviously 
intended  as  a  general  admission  that  the  court  may  instruct  the 
jury  to  treat  it  as  such;  as  for  instance,  where  the  parties  sign  an 
agreed  statement  of  facts.  But  perhaps  more  often,  especially 
in  reference  to  oral  admissions,  it  is  uncertain  whether  they  were 
intended  as  general  admissions  like  admissions  in  a  pleading 
by  which  the  party  intends  to  stand  at  all  times,  or  as  a 
mare  waiver  of  proof  for  the  purposes  of  facilitating  the  pending 
trial  Then  the  tribunal  to  determine  what  was  the  import  and 
intent  of  the  admission  is  the  jury  before  which  the  case  is  then 
pending  for  hearing.  It  may  not  always  be  easy  to  determine  as  to 
any  particular  admission  upon  which  side  of  the  line  it  belongs,  yet 
the  difficulty  is  not  in  the  rule  itself,  but  in  its  application  to  the 
paitieular  ease.  In  1  Oreenl.  on  Ev.,  §  186,  the  author  thus  states 
the  role:  **  The  admissions  of  attorneys  of  record  bind  their  clients 
in  all  matters  relating  to  the  progress  and  trial  of  the  cause.  But 
to  this  end  they  must  be  distinct  and  formal,  or  such  as  are  termed 
solemn  admissions,  made  for  the  express  purpose  of  alleviating 
the  stringency  of  some  rule  of  practice,  or  of  dispensing  with  the 
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formal  proof  of  some  fact  at  the  trial.  In  such  cases  they  are  in 
general  oonclasiye,  and  may  be  giyen  in  eyidence,  eyen  upon  a  new 
triaL'* 

In  Oresley  on  Ey.  468,  the  author  says:  ''For  the  purposes  of 
the  suit  an  admission  made  by  counsel  is  condusiye;  and  in  the 
subsequent  proceedings,  or  on  rehearing,  if  the  court  is  satisfied 
that  they  were  really  made,  they  cannot  be  retracted.  The  party's 
remedy  is  against  his  counsel." 

So,  in  HoUejf  y.  Toung^  68  Me.  215,  it  was  held  that ''  an  admis- 
sion made  at  the  first  trial,  if  reduced  to  writing  or  incorporated 
into  the  record  of  the  case  will  be  binding  at  another  trial  of  the 
case  unless  the  presiding  justice,  in  the  exercise  of  his  discretion, 
thinks  proper  to  relieve  the  party  from  it."  See  also  Doe  y.  Buri^ 
7  0.  &  P.  6;  Lamjley  v.  Lord  Oxford,  1  M.  &  W.  508;  Woodcock 
y.  Calais y  68  Me.  244;  Perry  y.  Mamtfacturing  Co.,  40  Conn.  313. 

It  may  also  be  noticed  that  in  the  record  of  the  case,  as  it  came  to 
us  before,  the  admission  appears  as  a  general  one,  and  is  thus  stated: 

''That  at  the  time  of  the  surrender  of  each  of  said  contracts, 
numbei-ed  555  and  531,  respectiyely,  and  mentioned  in  the  third 
finding  or  conclusion  of  fact  of  the  court  herein,  it  was  mutually 
agreed  and  understood  by  and  between  said  plaintiff  (defendant  in 
error)  and  the  said  John  Shoup,  that  he  should  relinquish  all  his 
claims  in  and  to  each  of  said  tracts  (of  land)  under  and  by  yirtue  of 
said  contracts,  respectiyely,  and  all  his  improyements  on  the  said 
premises;  and  in  consideration  thereof  the  said  plaintiff  at  the  time 
of  such  surrender  of  said  contracts  released  all  its  claims  against 
the  said  John  Shoup,  under  and  by  yirtue  of  the  coyeuants  on  the 
part  of  said  John  Shoup  in  said  contracts  and  each  of  them  con- 
tained." 

We  conclude  therefore  that  there  was  no  error  in  the  ruling  of 
the  District  Court  in  this  respect.    . 

[Omitting  other  matter.] 

The  judgment  of  the  District  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 

All  the  justices  concurring. 
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m  KaiM.  416.) 

Btrnk^^aUe  to  depotU  in — gamMmmU. 

hM  in  a  fidaoUry  capftdtj,  but  deposited  bj  the  holder  to  hia  general 
Meoont  in  a  bank,  still  belongs  to  the  other  party,  and  cannot  be  garnished 
Of  attached  for  the  depositor's  debt  inoorred  before  sneh  deposit.    (See  noie, 

r\  ABNISHMENT.    The  head-note  and  opinion  show  the  case. 
\J[    The  plaintiff  had  judgment  below. 

James  FaUoonj  for  plaintiffs  in  error. 

Lacoek  d  Mayj  for  defendant  in  error. 

HoBTOH,  0.  J.  The  question  before  us  is,  whether  the  money 
on  deposit  in  the  hank  of  Morrill  &  Janes  to  the  credit  of  C.  H. 
Orth,  on  April  1,  1881,  the  date  of  the  service  of  the  garnishment 
process,  was  subject  to  be  applied  to  the  satisfaction  of  the  judgment 
obtained  by  the  creditor  of  Orth.  It  is  certainly  true  the  relation 
at  that  time  between  the  bank  and  its  depositor  Orth  was  merely 
that  of  debtor  and  creditor,  and  the  balance  due  on  the  account 
was  only  a  debt.  The  bank  had  no  knowledge  that  the  deposit  was 
a  tmat  fund,  and  the  account  was  made  to  be  checked  against  in 
the  usual  and  ordinary  way.  Notwithstanding  all  this,  upon  the 
hearing  it  was  the  duty  of  the  court  to  decide  to  whom  in  equity 
the  deposit  beneficially  belonged.  The  evidence  upon  this  question 
is  not  conflicting  or  contradictory.  The  money  advanced  by  Speer 
&  Co.  to  Orth,  to  pay  for  the  purchase  of  corn,  was  to  be  deposited 
in  the  bank  and  to  be  used  by  him  to  pay  for  com,  and  for  no  other 
purpose.  He  had  the  right  to  deposit  it  in  his  own  name,  but  not 
to  use  it  or  any  part  of  it  to  satisfy  his  prior  creditors.  On  April  1, 
1881,  his  account  with  Speer  &  Co.  showed  that  he  ought  to  have 
had  $692.12  of  their  money  which  he  had  not  expended,  and  his 
account  with  the  bank  at  that  date  showed  on  deposit  $580.50. 
Orth,  in  February,  1881,  had  formed  a  partnership  with  one  Beuner, 
and  after  February,  1881,  they  kept  the  money  of  the  firm  in  theii 
safe  at  th^ir  office.     Although  other  moneys  had  been  deposited  by 
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Orth  in  the  bank,  along  with  moneys  advanced  by  Speer  &  Co.^ 
yet  in  February  Orth  drew  out  of  the  bank  all  the  moneys  belonging^ 
to  the  other  persons^  and  after  that  date  the  deposit  account  was 
only  the  money  of  Speer  &  Go.  The  money  therefore  on  April  Ist 
so  deposited  in  the  bank  belonged  in  equity  to  Speer  &  Co.,  and 
Orth  held  it  in  a  fiduciaiy  capacity.  Its  character  was  not  changed 
by  being  placed  to  his  credit  in  his  bank  account.  Before  Morrill 
&  Janes,  the  garnishees,  answered,  the  notice  of  ownership  was 
given  them  by  Speer  &  Co.  Thereafter  the  bank  had  notice  of  the 
claim  of  Speer  &  Co.,  and  veiy  properly  made  answer  to  the 
garnishment  process  that  the  money  standing  to  the  credit  of  C.  H. 
Orth  was  claimed  by  Speer  &  Co.  as  their  own.  The  money  on. 
deposit  was  Speer  &  Co.'s,  not  Orth's.  When  the  answer  of  Morrill 
&  Janes  was  filed,  on  April  12,  1881,  all  the  parties  to  this  action 
had  knowledge  of  this  fact.  A  creditor  of  Orth  therefore  was  not 
entitled  either  by  attachment  or  garnishment  to  have  the  deposit 
in  the  bank,  held  by  Orth  as  a  fund  for  the  use  and  as  the  property 
of  Speer  &  Co.,  applied  to  the  payment  of  Orth's  debts.  Orth  had 
no  right  to  apply  this  fund  in  whole  or  in  part,  to  pay  or  reduce 
the  judgment  of  Baymond  against  him,  and  the  judgment  creditor 
stood  in  no  better  position  than  the  depositor.  The  judgment  of 
the  court  therefore  is  wholly  unsupported  by  the  evidence.  See 
Central  National  Bank  of  Baltimore  y.  Conn.  Mutual  Life  Ins.  Co,, 
XJ.  S.  Supreme  Court,  MS.,  October  Term,  1881,  and  cases  there 
cited.  If  the  claim  of  Baymond  had  accrued  originally  upon  the 
faith  and  credit  that  the  money  on  deposit  was  Orth's  individual 
property,  another  and  different  question  would  be  presented  for 
adjudication ;  but  this  we  find  to  be  distinctly  and  fully  negatived 
by  the  fact  that  Baymond's  judgment  was  obtained  long  prior  to 
the  deposit,  and  for  the  conversion  of  a  portable  steam  engine. 
The  circumstance  of  the  account  at  the  bank,  in  favor  of  Orth, 
had  no  connection  with  any  tmnsactions  between  Orth  and  Ray- 
mond before  the  rendition  of  the  judgment  of  the  17th  of  February, 
187^.  All  the  deposit  was  subsequent  to  such  judgment  The 
judgment  of  the  District  Court  must  therefore  be  reversed,  and 

the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
All  the  justices  concurring. 

Note  bt  tbs  Rbportbr  .  ^  The  foUowing  is  an  abstrftct  of  Oeni/rdk  NaL  Bk,  of  Battfrnont 
▼.  Cami.  Mut.  L,  Ins.  Qf.,  cited  in  the  principal  cade:  Although  the  relation  between  a 
bank  and  its  depositor  is  that  merely  of  debtor  and  creditor,  if  the  money  deposited  be* 
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to  a  third  penon  and  was  held  by  the  depositor  in  a  fiduciary  capacity.  it»  char- 
Is  not  ctaanged  by  being  placed  to  his  credit  in  his  bank  account.  The  contract  be- 
tveen  the  bank  and  the  depositor  is  that  the  former  will  pay  according  to  the  diecks  of 
tbe]atU»>«  and  when  drawn  in  proper  form,  the  bank  is  bound  to  presume,  in  case  the 
aoooont  is  kept  in  the  name  of  the  depositor  as  trustee,  or  other  flduciaiy  character,  that 
tlie  tnutee  is  in  the  course  of  lawfully  performing  his  duty,  and  to  honor  them  accord- 
iogly;  bat  when  against  such  a  bank  account  the  bank  seea.s  to  assert  its  lien  as  a  banker 
for  a  personal  obligation  of  the  depositor,  known  to  have  been  oontracted  for  his  private 
benefit,  it  most  be  held  as  having  notice  that  the  fund  represented  by  the  account  is  not 
theindlvidaal  property  of  the  depositor,  if  it  is  shown  to  consist,  in  whole  or  in  part,  of 
ftmds  tield  by  him  in  a  trust  relation.  That  so  long  as  trust  property  can  be  Xraced  and 
ftiUowed  into  other  property  into  which  it  has  been  converted,  the  latter  remains  subject 
to  the  trust,  and  that  if  a  man  mixes  trust  funds  with  his  own.  the  whole  will  be  treated 
as  the  trust  property,  except  so  far  as  he  may  be  able  to  distinguish  what  is  his  own,  are 
esuUiiished  doctrines  of  equity,  and  apply  in  eveiy  case  of  a  trust  relation,  and  to  moneys 
deposited  in  *  bank  account,  and  the  debt  tliereby  created,  as  well  as  to  every  other  descrip- 
taon  of  property.  A  banker's  lien  ordinarily  attaches  in  favor  of  the  bank  upon  the  securi- 
ties and  moneys  of  the  customer  deposited  in  the  usual  coutm  of  business,  for  advances 
widch  are  supposed  to  be  made  upon  their  credit,  not  only  against  the  depositor,  but 
against  the  unknown  equities  of  all  others  in  interest,  unless  modified  or  waived  by  some 
sgreement  express  or  implied,  or  conduct  inconsistent  with  itsassertion.  But  it  cannot  be 
PfT«ift^^  to  prevail  against  the  equity  of  the  beneficial  owner,  of  which  the  bank  has 
Bocioe«  either  actual  or  constructive.  When  a  bank  account  is  opened  in  the  name  of  a  de- 
positor as  general  agent,  and  it  is  known  to  the  bank  that  he  is  the  agent  of  an  insurance 
company ;  that  conducting  its  agency  is  his  chief  business ;  that  the  aoooont  was  opened 
to  farilftat^  that  business,  and  used  as  a  means  of  aocumnlatJng  the  premiums  on  policies 
ooOeeted  by  him  for  it,  and  of  making  payment  to  it  by  checks;  the  bank  is  chaigeable 
with  BOdoeof  tiie  equitable  righu  of  the  insurance  company^  althoos^  the  depositor  d^ 
posited  ottier  moneys  in  the  same  account  and  drew  checks  upon  it  for  his  private  use. 
And  the  inaorance  company  may  enforce  by  bill  in  equity  its  beneficial  ownership  therein, 
sgainst  the  bank,  claiming  a  lien  upon  the  balance  thereof  for  a  debt  doe  to  it  from  the 
depositor,  oontracted  for  liis  individual  use.  See  i>ttiiain  v.  Jaudon^  15  WalL  165;  Shaw 
V.  3^|>eiicer,  100MB8S.889;  Bailey  r.  Finch,  L.  R.,  7  Q.  B.  84;  PannOl  v.  Hurley,  2  OoUy. 
N.  C.  ttt;  Bodenham  v.  Hatkint,  8  DeG.  M.  ft  G.  SOB;  JSc.  parte  KingaUm,  L.  B.,  6 Gh. 
App.  638 ;  Cent.  2kA.  Bank  v.  Jnturanee  Co,^  108  U.  8. 788;  Pmnett  v.^Dc^ell,  4  DeG.  M.  & 
O.  888;  JHCfc  v.OcwOand,  8  Hem.  &  M.  480;  In  re  West  of  Eng.  Bank,  L.  R.,  11  Oh.  D. 
nr;  KnataOndl  v.  Hdilstt.  L.  &,  18  Gh.  D.  686;  Claytoi|*s  case,  1  Mer.  578;  Toffior  v. 

r, 8  X.  A.  8.  668;  SeoU  y.  Smrman,  WlUes,  400;  WkUeomb  v.  Jacob,  1  Balk.  161; 
I*,  de.,  BcMk  V.  King,  ^  FiBnn.  8t.  808:  Van  Alien  v.  American  Nat.  Bank,  68  N. 
T.l;  OUosTT.  Pfott,  8 How.  888;  MayY.  LeCUtIrt,  11  Wall.  817;  Duncan  v.  Jdudofk,  15 
kL  MB;  Bayne  t.  UnUed  SUUm,  88  U.  &  648;  UnlUd  Stalee  v.  lAaU  Bemk,  96  id.  80; 
ftoley  T.  JERB,  L.  B.,  8  H.  of  L.  Gas.  85;  IHUon  v.  Conn,  M^,  Life  /lit.  Go. ,  44  Md.  886. 
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on  Sana.  486.) 
Z4bd — of  attorney  —  charge  of  abandoning  cau$6. 

It  to  BlMUoofi  to  pobUfih  of  «a  •Uobmj  for  a  dty  that  he  abandonad  his  di* 
eatif  canflo  by  redgniiig  his  offlee  in  the  midst  of  a  litigation  bronglit  on  by 
ble  advice,  to  the  detriment  of  his  client.     ^ 

Vol.  Xiri  — 23 
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LIBEL.    The  opinion  states  the  case.     The  plaintiff  had  judg. 
ment  below. 


Ed,  S.  Wai&rbury,  J.  M.  JUeOowny  and  W.  F.  Hetheringion,  for 
plaintiff  in  error. 

Sterry  A  Sedgwick^  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  of  libel.  A  demnrrer  to  the 
petition  was  overruled,  and  the  defendant,  as  plaintiff  in  error, 
now  brings  the  question  of  the  sufficiency  of  the  petition  to  this 
court  for  i*eyiew.  The  publication  is  charged  to  have  been  false 
and  malicious,  and  the  single  question  is,  whether  the  articles  com- 
plained of  are,  in  view  of  all  the  facts  disclosed  in  the  petition, 
libellous.    The  following  is  a  copy  of  the  articles  : 

'^  He  (Sterry)  adyised  the  (city)  counsel  that  it  had  the  right  to 
sink  a  well  on  the  banks  of  the  Cottonwood  river,  adjacent  to 
Soden's  mill-dam,  to  procure  water  for  the  use  of  tha  city,  and  draw 
all  the  water  it  needed  from  the  dam,  and  Soden  could  not  pre- 
vent it ;  and  when  Soden  enjoined  the  city  from  taking  water  out 
of  the  well  or  out  of  his  mill-pond,  Mr.  Sterry  resigned  as  city 
attorney,  and  left  others  to  fight  out  the  difficulty  caused  by  taking 
his  advice,  at  a  cost,  as  we  are  informed,  of  $1,000  to  the  city  of 
attorney's  fees  alone." 

"  Had  the  (city)  council  been  given  proper  advice  some  time  ago, 
it  is  most  probable  that  the  engine  and  well  of  the  water-works 
would  not  have  been  located  where  they  now  are,  and  all  the  ex- 
pense of  litigation,  etc.,  now  entailed  upon  the  city  by  that  idiotic 
action  would  have  been  avoided." 

The  articles  referred  to  plaintiff's  connection  with  those  trans- 
actions out  of  which  sprang  the  litigation  between  Soden  and  the 
city  of  Emporia,  which  was  considered  and  determined  by  this 
court  in  the  case  reported  in  25  Kans.  588,  to  the  opinion  in  which 
case  we  refer  for  a  full  history  of  the  transaction.  In  the  petition 
filed  in  this  case,  plaintiff  recites  the  action  of  the  city  at  some 
length,  including  the  purchase  of  land  bordering  on  the  Cotton- 
wood river,  the  sinking  of  the  well  adjacent  to  Soden's  mill-pond, 
and  the  connection  of  the  pumps  in  the  water-works  with  the  mill- 
pond,  by  means  of  a  12-inch  pipe  running  directly  into  the  pond  ; 
and  then  that  the  first  article  charged,  by  way  of  innuendo,  that 
the  plaintiff  advised  the  council  that  it  had  a  right  to  draw  all  the 
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water  it  needed  from  the  mill-pond  throngh  this  12-inch  pipe,  and 
that  Soden  could  not  prevent  it,  and  also  that  the  city  council 
having  by  reason  of  said  advice  directly  connected  the  water-works 
of  the  city  with  said  mill-pond,  and  having  thereby  gotten  into  a 
law-suit  with  said  Soden,  plaintiff  then  deserted  and  abandoned  his 
islient,  and  thereby  compelled  the  employment  of  other  attorneys, 
at  a  cost  of  $1,000,  which  expense  the  city  would  not  have  had  to 
incur  if  plaintiff  had  advised  the  city  council  correctly,  or  had  not 
deserted  and  abandoned  his  client  the  moment  it  got  into  litigation 
from  following  his  advice. 

We  have  not  attempted  to  give  the  various  allegations  of  the  peti- 
tion in  detail,  but  we  think  we  have  stated  the  substance  of  enough 
to  fully  present  the  question  for  determination.  On  the  part  of  the 
defendant,  it  is  urged  that  the  articles  amount  to  no  more  than  a 
statement  that  the  plaintiff  erred  in  his  advice,  and  subsequently 
resigned  the  office  of  city  attorney  ;  that  it  is  not  libellous  to  charge 
an  attorney  with  making  a  mistake  in  giving  advice  or  otherwise — 
for  attorneys,  like  all  other  persons,  are  liable  to  mistakes ;  and 
that  an  officer  has  a  right  to  resign  his  office,  and  therefore  to  state 
that  he  has  done  so  is  not  libellous.  On  the  other  hand,  plaintiff 
contends  that  the  articles  charge  him  with  giving  advice  not 
merely  mistaken  and  erroneous,  but  that  which  implies  gross  igno  • 
ranee  and  stupidity,  and  which  led  to  action  not  inaccurately  char- 
acterized by  defendant  as  idiotic ;  that  while  in  a  qualified  sense  it 
is  true  that  an  officer  may  resign  his  office  at  any  time,  or  an 
attorney  abandon  his  client's  cause  at  any  time,  yet  that  the  resig- 
nation of  a  city  attorney  pending  important  litigation  on  the  part 
of  the  city  is  like  the  abandonment  by  private  counsel  of  his  client 
in  the  middle  of  a  litigation,  and  that  it  is  grossly  unprofessional 
for  a  lawyer  to  lead  his  client  into  difficulty,  and  when  he  has  once 
gotten  him  into  it,  abandon  him  in  the  midst  of  his  trouble  and  leave 
him  to  get  out  of  it  as  best  he  can.  We  agree  in  the  main  with 
the  views  of  plaintiff.  It  is  not  strictly  true  that  office  is 
held  purely  at  the  pleasure  of  the  incumbent.  The  public  has 
rights  as  well  as  the  office-holder,  and  he  may  not  abandon  its 
duties  at  his  own  pleasure.  State  at  rel.  v.  Clayt<m,  27  Earns. 
442 ;  8.  c,  41  Am.  Rep.  418.  Neither  is  it  true  that  an  article  is 
not  libellous  simply  because  the  acts  charged  upon  the  plaintiff  are 
such  as  he  might  do  without  violation  of  any  law.  Whatever  might 
be  the  case  as  to  slander,  the  law  of  libel  is  much  broader.     Id 
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the  third  edition  of  1  Hilliard  on  Torts,  p.  237,  §  13,  the  author 
thus  states  the  law  : 

**  So  every  publication  by  writing,  printing,  or  painting,  which 
charges  or  imputes  to  any  person  that  which  renders  him  liable  to 
punishment,  or  which  is  calculated  to  make  him  infamous,  odious, 
or  ridiculous,  is  prima  facie  a  libel,  and  implies  malice  in  the  pub* 
lisher,  without  proof  of  an  intent  to  vilify.  White  v.  Nichols,  3 
How.  II.  S.  266  ;  Curtiae  v.  Mussey,  6  Gray,  261." 

In  the  third  edition  of  Townshend  on  Slander  and  Libel,  §  176, 
the  author  says : 

'^  That  language  in  writing  is  actionable  per  se  which  denies  '  to 
a  man  the  possession  of  some  such  worthy  quality  as  every  man  is 
a  priori  to  be  taken  to  possess,'  or  which  tends  'to  bring  a  party 
into  public  hatred  or  disgrace,'  or  'to  degrade  him  in  society,'  or 
expose  him  to  '  hatred,  contempt  or  ridicule,'  or  '  which  reflects 
upon  his  character,'  or  '  imputes  something  disgraceful  to  him,'  or 
'  throws  contumely '  on  him,  or  '  contumely  and  odium,'  or  '  tends 
to  vilify  him,'  or  '  injure  his  character  or  diminish  his  reputa- 
tion,' or  which  is  '  injurious  to  his  character,'  or  to  his  '  social 
character,'  or  shows  him  to  be  '  immoral  or  ridiculous,'  or  '  induces 
an  ill  opinion  of  him,'  or  '  detracts  from  his  character  as  a  man  of 
good  morals,'  or  alters  his  'situation  in  society  for  the  worse,'  or 
'  imputes  to  him  a  bad  reputation,'  or  '  degradation  of  character,' 
or  'ingratitude,'  and  'all  defamatory  words  injurious  in  their  na- 
ture,'"—  citing  authorities  in  support  of  each  separate  statement. 
See  also  Buseett  v.  Anthony,  21  Kans.  450 ;  s.  c,  30  Am.  Bep. 
436. 

Now  we  think  it  is  unquestionably  unprofessional  and  dishonora- 
ble for  a  counsel  to  advise  his  client  into  an  illegal  course  of  action, 
and  after  his  client  in  pursuance  of  such  advice  has  gotten  inta 
difficulty  and  litigation,  then  wantonly  and  unnecessarily  to  abandon 
him  and  leave  him  so  that  he  is  obliged  to  employ  extra  counsel  at 
additional  cost  to  rescue  him  from  his  trouble.  We  do  not  mean 
that  a  lawyer  may  not  abandon  a  litigation,  even  in  mediae  res; 
circumstances  may  sometimes  justify  or  even  compel  such  conduct 
by  the  most  honorable  of  men  ;  but  still  it  is  generally  true  that  it 
is  the  counsel's  duty  to  stand  by  his  client  to  the  end,  and  un* 
necessarv  abandonment  of  that  client  at  the  time  when  his  interests 
are  in  jeopardy,  and  especially  when  he  has  been  placed  in  such 
jeopardy  by  following  the  advioe  of  his  counsel,  is  not  only  onpro- 
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fessionaly  but  most  always  be  deemed  in  the  estimation  of  good 
citizens  dishonorable  and  dishonest  conduct.  It  implies  a  breach 
of  that  confidence  and  trust  which  every  client  has  a  right  to  repose 
m  his  counsel.  The  lawyer  who  has  the  reputation  of  advising 
his  client  into  trouble  and  then  leaving  him  to  get  out  of  it  the  best 
way  he  can  is  one  who  would  be  shunned  by  all  prudent  men  in 
search  of  legal  counsel  and  assistance  ;  and  to  charge  a  lawyer  with 
such  a  course  of  conduct  is  certainly  calculated  to  make  him  infam- 
ous and  odious  in  the  sight  of  all. 

Hence  we  think  the  court  did  not  err  in  overruling  the  demurrer, 
and  its  judgment  must  be  affirmed. 

A]14;he  judges  concurring. 


Lbwis  v.  Kirk. 

(28Kaii8.487.) 

NegoMMe  initrufMnt  —  mortgage  and  note,  when, 

• 

When  a  note,  to  which  a  real  estate  mortgage  has  been  executed  as  collateral, 
is  so  transferred  as  to  free  it  from  equities,  the  mortgage  is  also  free  frum 
equities.  But  until  the  mortgage  is  recorded,  such  traosfer  will  not  affect 
the  absolute  title  of  an  innocent  purchaser  of  the  premises.  When  recorded, 
the  mortgage  becomes  negotiable  even  as  to  such  a  purchaser  of  the  premiHes 
and  so  continues  so  long  as  the  note  is  unsatisfied  and  negotiable,  or  until 
the  mortgage  is  released  pt  record;  and  when  the  mortgage  is  so  released, 
it  loses  its  negotiability  as  to  a  subsequent  innocent  purchaser  of  the  premi. 
ses,  whether  the  note  is  satisfied  or  not. 

ACTION  on  a  note  and  mortgage.     The  opinion  ahows the  facts. 
The  defendant  had  judgment  below. 

S.  Hilly  for  plaintifi  in  error. 

Bluss  dt  HaUon,  for  defendant  in  emt. 

VALSHmrXy  J.  This  was  an  addon  on  a  pfonuasoiy  note  and  a 
Bortgage.  The  note  was  a  negotiable  instrmnent  for  1205,  exe« 
eated  by  Winfield  8.  Bomaine  to  Oeorge  B.  Shaver;  and  the  mort- 
gage was  a  real-estate  mortgage^  executed  by  Bomaine  to  Shaver, 
to  secure  the  payment  of  the  note,  and  was  duly  recorded.  Shavei 
transferred  the  note  and  mortgage  before  due  to  the  Parmei*s  and 
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Merchants^  Bank  at  Wichita,  Kansas,  as  ooUateral  security  for  the 
payment  of  another  note  executed  by  Sharer  to  the  bank.  This 
note  and  mortgage  were  transferred  to  the  bank  by  an  indorsement 
of  the  note,  and  by  delivery  of  the  note  and  mortgage.  No  written 
assignment  of  the  mortgage,  was  ever  made  or  recorded.  After* 
ward,  but  before  the  note  was  due,  Mary  E.  Kirk  purchased  the 
mortgaged  property  from  Bomaine,  paying  therefor  $477.26,  as 
follows:  $300  to  discharge  a  prior  mortgage;  $80.65  to  Shaver  for 
releasing  the  mortgage  executed  to  him;  and  $96.61  to  Romaine 
and  to  other  creditoi*s  of  his.  Mrs.  Kirk  at  the  time  had  no  knowl- 
edge that  the  note  and  mortgage,  which  had  been  executed  by  Bo- 
maine to  Shaver,  had  been  transferred  to  the  Farmers  and. 
Merchants'  Bank,  and  had  no  knowledge  of  the  nature  and  char- 
acter of  such  note  and  mortgage,  except  as  the  same  were  shown  by 
the  record  of  the  mortgage  in  the  recorder's  office.  Afterward  the 
bank  transferred  the  note  and  mortgage  to  its  president,  H.  W* 
Lewis,  who  then  commenced  this  action  to  recover  upon  the  same, 
making  Romaine  and  Mrs.  Kirk  parties  defendant  in  the  action. 
The  plaintiff,  Lewis,  properly  set  forth  his  cause  of  action  in  his 
petition,  and  the  defendant,  Mrs.  Kirk,  properly  .set  forth  her  de^ 
fense  in  her  answer,  and  to  this  defense  the  plaintiff  replied  by 
filing  a  general  denial.  A  trial  was  had  upon  these  pleadings,  be- 
fore the  court  without  a  jury,  and  the  court  found  generally  iu 
favor  of  the  defendant,  Mrs.  Kirk,  and  against  the  plaintiff,  and 
rendered  judgment  accordingly.  The  plaintiff  then  moved  for  a 
new  trial,  which  motion  was  overruled;  and  the  plaintiff  then 
brought  the  case  to  this  court  for  review. 

It  will  be  seen  that  the  controlling  question  in  this  ease  is  solely 
with  regard  to  the  mortgaged  property,  and  arises  between  Lewis, 
a  honafide  holder  of  the  note  and  mortgage,  and  Mrs.  Kirk,  a  bona 
fids  purchaser  of  the  mortgaged  property. 

[Omitting  question  of  fact.] 

The  question  now  arises,  who  shall  suffer  from  the  fraud  of 
Shaver  —  the  hoim  fide  holder  of  the  note  and  mortgage,  or  the 
boftafide  purchaser  of  the  mortgaged  property? 

The  plaintiff  claims  that  it  must  be  the  purchaser  of  the  prop- 
erty; and  he  founds  that  claim  exclusively  upon  the  negotiable 
character  of  the  note  and  mortgage.  The  defendant,  on  the  other 
hand,  claims  that  it  is  the  plaintiff  who  must  lose;  and  she  founds 
her  claim  upon  the  laws  regulating  the  sale  and  conveyance  of  real 
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estate,  the  registry  laws,  eta,  and  upon  the  claim  that  although 
the  note  is  negotiable,  the  mortgage  is  not. 

Now  it  must  be  admitted  that  a  mortgage  in  the  abstract  is  not  and 
neyer  was  a  negotiable  instrument;  and  that  even  where  it  is  made 
for  the  purpose  of  securing  some  debt,  or  instrument,  or  act,  or 
tnmj»ction,  not  negotiable^  it  is  not,  and  neyer  was  a  negotiable 
mstmment. 

In  this  State  the  only  negotiable  instruments  are  bills  of  exchange, 
prosusBoiy  notes  and  bonds,  payable  to  order  or  bearer;  and  if 
payable  to  order  and  transferred,  then  indorsed  by  the  payee  thereof. 

But  it  is  claimed  by  the  plaintiff  that  when  a  mortgage  is  exe. 
cuted  to  secure  the  payment  of  a  negotiable  instrument,  it  so  far 
partakes  of  the  negotiable  character  of  such  instrument  as  to  be- 
come itself  negotiable;  and  in  support  of  this  proposition,  the 
plaintifl  cites:  1  Jones  on  Mortg.,  §  834;  Carpenter  y.  Longan,  1& 
WaQ.  271,  275;  Sawyer  y.  Priicheit,  19  id.  147;  Orofi  y.  Bunster, 
9  Wis.  503,  510,  511;  KeOey  y.  Whitney,  45  id.  110;  s.  c,  30  Am. 
Bep.  697;  Vandercook  y.  Baker,  48  Iowa,  199;  Beats  y.  Neddo,  1 
McGraiy,  206;  Burhans  y.  HutcJ^eswi,  25  Eans.  625;  s.  c,  37  Am. 
Bep.  274. 

To  this  extent  we  think  the  claim  of  the  plaintifl  is  correct.  A 
mortgage  in  this  State  is  only  a  security —  only  an  incident  to  the 
debt  which  it  is  made  to  secure,  and  like  all  other  securities  it  fol* 
lows  the  debt  and  partakes  of  its  nature  and  character. 

The  defendant  howeyer  disputes  this  doctrine  eyen  to  the  extent 
aboye  suggested,  and  cites  many  authorities  which  seem  to  sustain 
his  yiew  of  the  case,  among  which  one  of  the  ablest  and  most  thor- 
oughly considered  is  the  case  of  Bailey  y.  Smith,  14  Ohio  St.  396, 
405,  ei  aeq. 

Of  course  such  a  doctrine  as  the  one  we  haye  just  conceded  to 
be  correct  confers  a  yast  amount  of  intrinsic  force  upon  a  negotiable 
instrument.  It  says  that  a  negotiable  instrument,  by  its  own  in- 
trinsic force  may  confer  the  important  element  of  negotiability  upon 
a  collateral  contract — a  mortgage  of  real  estate  —  and  make  such 
collateral  contract,  like  itself,  negotiable.  Suppose  that  the  nego- 
tiable instrument  should  be  executed  by  one  person,  and  that  the 
mortgage  to  secure  the  same  should  be  executed  by  another  and 
different  person,  and  that  the  mortgaged  property  should  belong  to 
the  mortgagor  and  not  to  the  person  who  executed  the  note;  then  is 
the  mortgage,  as  against  the  mortgagor  and  his  grantees,  negotiable 


176     •  KANSAS, 


Lewifl  T.  Kiric. 


to  the  extent  of  the  note?  And  snppoee  further  that  a  portion  of 
the  note  should  be  paid  before  maturity^  and  then  that  the  note 
and  mortgage  should  be  transferred  by  indorsement  of  the  note  be- 
fore maturity:  could  the  transferee,  as  the  plaintiff  claims,  not  only 
recover  a  judgment  against  the  maker  of  the  note  for  the  full 
amount  of  the  note,  but  also  recover  judgment  against  the  mort- 
gagor to  sell  the  mortgagor's  property  to  pay  all  of  such  amount? 
Or  could  the  transferee  as  the  defendant  claims,  recover  a  judgment 
against  the  mortgagor  to  sell  only  a  sufficient  amount  of  his  prop- 
erty to  pay  the  amount  actually  due  on  the  note?  Could  the  two 
instruments  under  such  circumstances  be  considered  substantially 
as  only  one  instrument,  and  each  negotiable,  or  must  they  be  con- 
sidered as  separate  instruments  —  one  negotiable  and  the  other  not? 
For  the  purposes  of  this  case,  we  shall  assume  where  the  mortgage 
has  been  duly  recorded,  and  not  discharged  of  record,  that  both 
instruments  would  be  negotiable,  and  that  the  mortgaged  property 
would  be  liable  in  all  these  cases  for  the  full  amount  of  the  main 
instrument  (the  note),  notwithstanding  any  equities  that  might 
exist  on  the  one  side  in  fpvor  of  the  mortgagor  or  his  grantee,  or 
that  might  exist  on  the  other  side  in  favor  of  the  maker  of  the  main 
instrument  or  any  indorser  thereof.  Under  the  authorities  we 
would  also  think  that  whenever  the  payee  and  mortgagee  of  a  ne- 
gotiable promissory  note,  and  its  attendant  mortgage,  transfers 
such  note  and  mortgage  by  indorsement  of  the  note,  he  cannot  then 
discharge  the  mortgage  of  record  so  as  to  affect  existing  rights.  This 
Avould  seem  to  be  the  doctrine  enunciated  in  the  following  cases: 
Boberts  v.  HaUteady  9  Penn.  St.  32;  Vandei'cook  v.  Baker,  48  Iowa, 
1 99.  But  none  of  the  cases  yet  cited  reaches  the  present  case.  The 
authorities  so  far  cited  go  only  to  the  extent  of  saying  that  the 
transfer  before  due  of  a  negotiable  instrument,  secured  by  a  mort- 
gage, cuts  off  all  equities  existing  in  favor  of  the  maker  of  the  note 
and  mortgage,  or  in  favor  of  any  person  who  has  put  the  same  in 
circulation  Jis  maker  or  indorser,  or  who  has  notice,  constructive  or 
actual,  of  tlic  existence  of  the  moi*tgage,  and  no  sufficient  and 
legal  notice  of  its  discharge  or  satisfaction;  and  they  do  not  go  to 
the  extent  of  saying  that  no  person  can  become  an  innocent  and 
bona  fide  purchaser  of  the  mortgaged  property  so  as  to  obtain  it 
freed  from  the  mortgage  debt,  when  the  records  of  the  county  ap- 
parently show  that  the  mortgage  debt  is  no  lien  upon  the  property, 
or  when  they  fail  to  show  that  it  is  such  lien. 
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The  plaintifi  claims  that  the  case  of  Btirhans  y.  Hutcheson,  25 
£aiis.  625;  s.  c,  3?  Am.  Bep.  274,  is  oondusiye  in  his  favor  in  the 
present  case.  We  do  not  think  so  however.  In  that  case,  the  dis« 
•charge  of  the  mortgage  of  record  was  not  made  by  the  mortgagee, 
but  was  made  by  the  mortgagor  himself  —  that  is,  the  mortgagor 
seemingly  attempted  to  release  himself  from  his  own  mortgage,  a 
mortgage  which  he  himself  had  executed;  and  to  discharge  himself 
from  his  own  debt.  The  discharge  in  that  case  was  Toid  —  the 
•same  as  no  discharge  at  all.  In  the  present  case,  the  contest  is 
between  a  bona  fide  holder  of  the  note  and  mortgage  and  a  bona  fide 
purchaser  of  the  mortgaged  property,  who  had  no  knowledge^ 
actnal  or  constructive,  that  any  person  except  the  mortgagee  had 
any  interest  in  the  note  and  mortgage ;  and  the  release  of  the  mort- 
gage was  made  by  the  mortgagee  himself.  The  release  in  this  case 
was  by  the  right  person,  and  was  valid.  The  two  cases  are  so 
absolutely  dissimilar  that  the  one  reported  in  25  Kansas  can  be  no 
authority  for  this. 

The  defendant's  counsel  cite  the  following  authorities,  in  support 
of  their  views  :  Bank  v.  Anderson,  14  Iowa,  544 ;  Vanice  v.  Ber- 
ffen,  16  id.  555  ;  McClure  v.  Burris,  id.  591 ;  Cornog  v.  Fuller y  30 
id.  212  ;  Bowling  v.  Cook,  39  id.  200  ;  Walker  v.  Schreib&r,  47  id. 
529 ;  Ayree  v.  Hays,  60  Ind.  452  ;  F4zler  v.  Evans,  61  id.  56  ;  Fvs- 
dick  V.  Barr,  3  Ohio  St.  471 ;  ExWsof  Swartz  v.  Leist,  13  id.  419  ; 
BaHy  V.  Smith,  14  id.  396  ;  Roberts  v.  Halstead,  9  Penn.  St.  32  ; 
Henderson  v.  Pilgrim,  22  Tex.  464 ;  Fassett  v.  Smith,  23  N.  Y.  252  ; 
Van  Keuren  v.  Corkins,  66  id.  77  ;  Johnson  v.  Carpenter,  7  Minn. 
176  ;  Ogle  v.  Turpin,  101  Illinois  ;  Jones  on  Mortgages,  §§  472, 
791,  820,  967. 

The  theory  upon  which  the  defendant  claims  that  her  rights  can- 
not be  affected  by  reason  of  the  negotiability  of  the  note  and  mort- 
gage in  this  case  is,  that  she  is  not  a  party  to  either  the  note 
or  mortgage ;  that  she  is  not  a  maker  or  indorser,  a  payee  or 
mortgagee,  and  has  never  had  any  connection  therewith.  She  claims 
that  she  is  merely  a  purchaser  of  the  real  estate,  and  that  as  such 
purchaser  her  rights  are  governed  and  to  be  determined,  not  by 
the  laws  or  rules  of  courts  concerning  negotiable  instruments,  but 
by  the  laws  regulating  the  sales  and  conveyances  of  real  estate  and 
by  the  registry  laws.  She  claims  that  she  has  a  right  to  purchase 
real  estate  as  free  and  clear  fron  incumbrances,  when  the  records 
•of  the  county  show  that  the  same  is  free  and  clear  from  incum- 
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brances  ;  provided  of  course  that  her  purchase  is  in  fact  in  good 
faith. 

Section  19  of  the  registry  laws  provides  that  — 

"  Every  instrument  in  writing  that  conveys  any  real  estate,  or 
whereby  any  real  estate  may  be  affected^  *  *  *  jj^^y  y^  recorded 
in  the  office  of  the  register  of  deeds  of  the  county  in  which  said 
real  estate  is  situated." 

Section  :^0  of  such  laws  provides  that  the  record  of  such  in* 
strument  shall  impart  notice  to  others ;  and  section  21  of  snch  laws 
provides  that — 

*^  No  such  instrument  in  writing  shall  be  valid,  except  between 
the  parties  thereto  and  such  as  have  actual  notice  thereof,  nntil 
the  same  shall  be  deposited  with  the  register  of  deeds  for  record.'' 
Oomp.  Laws  of  1879,  p.  212. 

All  persons  admit  that  a  mortgage  of  real  estate,  to  be  of  any 
validity  as  against  third  persons  without  notice,  must  be  recorded. 
(See  act  concerning  conveyances  and  act  concerning  mortgages.) 
Section  3  of  the  act  concerning  mortgages  recognizes  "  the  record- 
ing of  the  assignment  of  a  mortgage."  And  section  5  of  the 
same  act  provides  that  — 

"  Any  mortgage  of  real  property  that  has  been  or  may  hereafter 
be  recorded,  may  be  discharged  by  an  entry  on  the  margin  of  the 
record  thereof,  signed  by  the  mortgagee,  or  his  attorney,  assignee, 
or  personal  representative,  acknowledging  the  satisfaction  of  the 
mortgage,  in  the  presence  of  the  register  of  deeds  or  his  deputy, 
who  shall  subscribe  the  same  as  a  witness."  Comp.  Laws  of  1879, 
pp.  555,  556. 

And  section  5  of  the  act  relating  to  frauds  and  perjuries  provides 
that  no  interest  in  lands  exceeding  one  year  in  duration  shall  be 
assigned  or  granted,  unless  it  be  by  some  deed  or  note  in  writing, 
signed  by  the  party  assigning  or  granting  the  same.  Comp.  Laws 
of  1879,  p.  464. 

These  are  all  the  statutes  that  are  necessary  to  be  referred  to, 
respecting  the  sale  and  conveyance  of  real  estate,  or  respecting 
instruments  creating  or  discharging  or  affecting  mortgage  hens,  or 
respecting  the  registry  of  instruments  affecting  real  estate.  There 
are  other  statutes  governing  judgment  liens,  attachment  liens, 
mechanics'  liens,  etc.  Under  these  statutes  we  think  it  is  perfectly 
safe  for  any  person  who  has  no  notice  of  outstanding  equities  to 
purchase  real  estate  which  the  records  of  the  county  apparently 
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show  is  free  and  clear  from  all  incumbrauces.  If  a  mortgage  has 
been  executed  by  the  owner  of  the  property  to  secure  the  payment 
of  a  negotiable  promissory  note,  and  the  mortgage  has  never  been 
recorded,  then  we  think  a  person  who  has  no  knowledge  of  the 
mortgage  may  purchase  the  property  from  the  mortgagor  freed 
from  all  liens  or  equities  created  by  the  mortgage.  Or  if  the 
mortgage  has  been  recorded  and  then  has  been  regularly  released 
on  the  margin  of  the  record  thereof  by  the  mortgagee,  then  we 
think  that  any  person,  if  he  does  it  in  good  faith,  may  purchase 
the  property  in  like  manner  freed  from  all  liens  and  equities  exist- 
ing in  &Yor  of  the  holder  of  the  mortgage  ;  or  in  other  words,  and 
to  state  the  proposition  more  succinctly,  a  purchaser  in  good  faith 
of  real  estate  may  always  rely  upon  the  public  records,  subject  only 
to  the  equities  of  persons  in  open,  visible  and  exclusive  possession 
of  the  property.  A  purchaser  in  good  faith  of  real  estate  is  never 
bound  to  take  notice  of  secret  equities,  liens,  interests,  trusts  or  in- 
cumbrances, which  cannot  be  discovered  from  an  inspection  of  the 
public  records,  or  cannot  be  ascertained  by  inquiries  from  the  parties 
in  possession.  He  may  always  rely  upon  the  public  records  and 
such  inquiries  as  they  suggest,  and  such  inquiries  as  are  proper  of 
the  parties  in  possession  ;  and  if  from  all  these  the  title  appears  to 
be  clear,  he  will  then  obtain  a  good  title,  although  there  may  be 
some  outstanding  equity  or  lien  in  favor  of  some  other  person. 

After  a  careful  consideration  of  the  authorities  and  the  statutes 
of  this  State,  we  have  come  to  this  conclusion  :  Where  a  real  estate 
mortgage  is  executed  to  secure  the  payment  of  a  negotiable  promis- 
sory note,  such  mortgage  will  so  far  partake  of  the  negotiable 
character  of  the  note  that  whenever  the  note  is  transferred  by  in- 
dorsement before  due,  so  as  to  free  it  from  all  equities  existing  in 
favor  of  the  maker  of  the  note,  or  prior  indorsers,  the  mortgage 
will  also  be  freed  from  such  equities.  But  until  the  mortgage  is 
recorded^  such  transfer  will  not  prevent  a  third  person,  who  has  no 
notice  of  the  mortgage  or  transfer,  from  purchasing  the  mortgaged 
property  and  thereby  obtaining  a  full  and  absolute  title  to  the 
property,  free  and  clear  from  the  mortgage  lien.  But  when  the 
mortgage  is  recorded,  its  negotiable  character  is  then  extended  even 
to  bona  fide  purchasers  of  the  property,  and  it  retains  such  character 
contemporaneously  with  the  existence  of  the  note  to  which  it  is  an 
incident  until  the  note  is  satisfied,  or  until  the  mortgage  is  released 
of  leoord  by  the  mortgagee,  or  his  attorney,  assignee,  or  persona! 
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representatiye  ;  and  that  when  the  mortgage  is  so  released  it  then 
loses  its  negotiable  character  to  the  extent  that  any  third  person 
who  may  then  purchase  the  property  in  good  faith  will  obtdn  the 
folly  complete  and  absolute  title  thereto,  freed  from  all  equities, 
liens,  interests,  trusts  or  incumbrances  existing  in  f  ayor  of  any  holder 
of  the  note  and  mortgage,  whether  the  note  is  satisfied  or  not 
The  judgment  of  the  court  below  will  be  aflbmed. 

An  the  jostioeB  concurring. 


Bbed  y.  Goldbv« 

(hiUfaet  —  conMtraiion. 

The  diflOOTeier  of  «a  oil  spring  majr  sell  his  knowledge  theieot  sad  tldf  will 
be  snffident  conBidemtlon  lor  a  piomlee  to  paj  therefor* 

A  GTION  on  contract  T  he  opinion  states  the  case.  The  plaintiff 
^    had  judgment  below. 

Burr%8  d  LittlSy  for  plaintifls  in  error. 

B.  B.  OiB,  for  defendant  in  error. 

Brbwbb,  J.  This  action  was  founded  on  the  foUowing  written 
instrument : 

"Olaxhb,  Johkson  County,  Kas.,  Mv.  6, 1880. 

'^  We,  the  undersigned,  agree  to  pay  to  W.  H.  Gblden  one  hun- 
dred and  fifty  dollars,  provided  a  certam  claim  can  be  bought, 
situated  on  what  is  known  as  '  Black  Bob ' —  the  north  one-half  of 
south-west  section  17-14-24.  Supposed  to  be  an  oil  spring  or  oil 
seep  on  said  land ;  supposed  to  be  the  claim  of  one  Mr.  Eetchum. 
This  money  is  to  be  paid  for  the  knowledge  of  said  oil  well  or  spring 

to  the  undersigned. 

C.  H.  Reed. 

Wm.  BAXTEii." 

Judgment  was  rendered  in  favor  of  the  phuQtiff,  and  defendants 
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allege  error.  This  case  has  been  once  before  to  this  court,  and  is 
reported  in  26  Eans.  500.  At  that  time  we  reversed  the  judgment 
in  fayor  of  the  plaintiff^  on  the  ground  that  it  did  not  appear  that 
the  particular  tract  described  could  be  purchased  without  the  pur- 
chase of  a  larger  tract.  On  the  new  trial  it  sufficiently  appeared 
that  the  tract  described  could  have  been  purchased,  and  now  the 
defendants  allege  as  error  the  giving  of  one  instruction  and  the 
modification  of  another. 

The  instruction  given  reads  as  follows  : 

''If  you  believe  from  the  evidence  that  the  plcuntifl  showed 
the  defendants  or  either  of  them  the  oil  spring  or  seep  on  the 
eighty  acres,  in  said  written  contract  mentioned,  before  said  con- 
tract was  entered  into,  and  that  said  eighty  acres  could  have  been 
purchased  as  therein  alleged,  then  plaintiff  is  entitled  to  recover 
the  sum  of  $150.  The  plaintiff  going  on  said  lands,  if  you  find  he 
did,  and  showing  to  defendants  said  spring  or  seep,  is  a  sufficient 
oonsideration  to  support  said  contract.'' 

The  defendants  insist  that  the  last  sentence  of  said  instruction  is 
erroneous,  and  that  the  plaintiff  going  on  the  lands  and  showing 
the  defendants  the  spring  or  seep  is  not  a  sufficient  consideration. 
We  think  the  defendants  are  mistaken,  and  that  the  giving  of  the 
information  was  a  sufficient  consideration  to  support  the  contract. 
Plaintiff  was  under  no  obligation  to  give  this  information,  and  if 
the  defendants  desired  it  and  considered  it  of  value,  the  giving  of 
such  information  was  sufficient  consideration  to  support  a  contract 
One  who  knows  the  locality  of  oil  wells,  of  mines  or  of  other  valua- 
ble properties,  may  sell  his  knowledge  to  any  one  willing  to  buy, 
and  the  disclosure  of  the  locality  of  such  properties  is  a  sufficient 
consideration  for  the  purchaser's  promise  to  pay.  These  purchasers 
supplemented  the  disclosure  of  the  locality  with  the  proviso  that 
they  should  be  able  to  purchase  the  tract  in  which  the  oil  spring 
was  situate,  and  the  testimony  shows  not  only  the  giving  of  the 
information,  but  also  the  fact  that  the  tract  could  be  purchased* 
The  defendants  asked  this  instruction: 

•'  If  the  jury  find  from  the  evidence  that  there  was  no  supposed 
oil  well  or  oil  seep  on  the  north  half  of  the  south-west  quarter  of 
section  17,  town  14,  range  24,  in  Johnson  county,  Kansas,  at  the 
time  of  executing  the  obligation  sued  on,  then  you  will  find  for  the 
defendants  ; "  — which  the  court  gave,  but  attached  to  it  this  fur- 
ther matter : 
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'^  Whether  there  was  a  supposed  oil  well,  or  not^  as  alleged  in 
said  written  contract,  is  a  fact  to  be  determined  by  the  jury  froni 
all  the  evidence.  The  jury  will  look  to  the  written  agreement  for 
the  contract  and  determine  from  the  evidence,  and  determine 
whether  the  plaintiff  has  complied  with  his  part  of  it  or  not" 

We  do  not  see  that  they  have  any  cause  of  complaint  on  account 
of  the  court's  action.  It  did  not  change  the  import  of  the  instmc* 
tion,  but  simply  added  a  matter  which  was  perfectly  proper  for  the 
consideration  of  the  jury. 

These  being  the  only  matters  complained  of,  and  in  them  ap» 
pearing  no  error,  the  judgment  will  be  aflSrmed. 

Judgment  affirmed. 

All  the  justices  concurring. 
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OK  Kani.  7S6.) 

JMeanee  —  it^uncHan  —  not  granted  againtt  Uguor  ealoen. 

When  a  statute  pronouDoes  saloons  in  which  intoxicating  liquors  are  sold  to 
be  nuisances,  and  provides  that  thej  may  be  shut  up  and  abated,  the  keep* 
ingone  open  maj  not  be  perpetually  enjoined  by  a  court  of  equity. 

ACTION  to  abate  a  nuisance.     The  opinion  states  the  oaee. 
The  defendant  had  judgment  below. 

A,  H.  Va7%cey  county  attorney,  and  O.  0.  Cfbmens^  speoial  oonii* 

sel,  for  State. 

Joseph  O.  Waters,  for  defendants  is  error. 

Valentine,  J.  This  action  was  originally  instituted  in  the 
District  Court  of  Shawnee  county,  by  the  county  attorney  of  such 
county,  in  the  name  of  the  State,  for  the  purpose  of  perpetually 
(^joining  the  further  continuance  of  an  illegal  liquor  saloon,  in 
which  intoxicating  liquors  were  illegally,  continuously,  and  persist- 
ently sold,  to  be  drank  on  the  premises  as  a  beverage.  0.  N.  Bou« 
t(41,  the  keeper  of  the  saloon,  and  Lester  M.  Crawford,  the  owner  of 
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the  building  in  which  the  saloon  was  kept,  were  made  parties  de- 
fendant Other  kinds  of  business,  not  illegal,  were  also  carried  on 
in  the  same  building,  and  in  the  same  room;  but  there  was  no  in- 
tention to  desire  on  the  part  of  the  county  attorney  to  interfere 
with  or  disturb  any  of  these  other  kinds  of  business. 

It  must  be  admitted  that  this  is  a  novel  proceeding  —  so  novel  as 
to  startle  old  and  experienced  practitioners  ;  and  yet  if  it  were  as- 
oertainedy  after  a  careful  examination  of  all  its  elements,  to  be 
founded  in  reason  and  justice,  and  to  come  within  the  acknowl- 
edged principles  of  long-established  equity  jurisprudence,  it  should 
not  be  dismissed  unceremoniously,  or  denied  a  respectful  hearing, 
simply  because  of  its  unquestioned  and  admitted  novelty.  Valid 
and  legitimate  remedies  often  lie  dormant  for  years,  simply  because 
no  fair  opportunity  is  presented  to  put  them  in  operation.  There 
has  probably  never  been  a  prosecution  in  this  State  for  patting  a 
dead  animid  in  a  well,  or  for  allowing  a  candle  factory  to  become 
andean ;  and  yet  there  can  be  no  question  as  to  the  criminality  of 
such  acts,  or  the  remedy  for  their  suppression.  Comp.  Laws  of 
1879,  p.  374,  §§  316,  318. 

Probably  a  sufficient  reason  why  this  proceeding  is  novel  is,  that 
no  fair  opportunity  has  ever  before  existed  for  putting  such  a  pro- 
ceeding into  operation.  No  such  state  of  affairs  as  now  exists  has 
ever  before  existed  in  Kansas.  Such  vast  numbers  of  illegal  drink- 
ing Bidoons  as  now  exist  were  never  before  known  in  Kansas.  Dur- 
ing the  last  year,  in  several  of  the  great  centers  of  population  in 
this  State,  numerous  illegal  drinking  saloons  have  been  openly  and 
publicly  operated,  in  utter  defiance  of  the  Constitution  and  the  stat- 
utes of  the  State  ;  and  counsel  for  plaintiff  say  in  substance  in 
their  brief,  that  there  is  no  other  adequate  remedy  than  this  for 
their  suppression.  Under  the  old  laws,  as  they  existed  prior  to  the 
passage  of  the  present  prohibitory  law,  in  communities  where  pub- 
lic sentiment  was  sufficiently  strong  (and  that  was  in  a  very 
large  proportion  of  the  State),  no  drinking  saloons  of  any  kind, 
I^^al  or  illegal,  were  allowed  to  exist ;  and  in  communities  where 
public  sentiment  was  not  sufficiently  strong  to  suppress  and  pro- 
hibit all  drinking  saloons,  a  few  saloons  were  licensed  and  regulated 
by  law,  und  no  illegal  saloons  were  tolerated.  Hence,  under  the 
old  lawSy  as  they  existed  prior  to  the  passage  of  the  present  pro- 
hibitory law,  there  was  no  fair  oppoi*tunity  for  courts  of  equity  to 
reach  ont  to  enjoin  or  suppress  illegal  drinking  saloons.     It  is  per- 
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haps  true  that  prior  to  the  passage  of  the  present  prohibitory  law,, 
and  under  the  old  laws^  intoxicating  liquors  were  occasionally  sold 
in  violation  of  law  ;  and  it  is  perhaps  also  true  that  upon  the 
frontiers^  where  no  laws  were  rigidly  enforced,  a  few  illegal  drink- 
ing saloons  obtained  a  temporary  but  precarious  existence ;  but 
these  apparent  exceptions  to  the  genenJ  proposition  that  no  fair 
opportunity  was  presented  to  courts  of  equity  under  the  old  laws  to 
suppress  illegal  dnnking  saloons,  do  uot  in  any  essential  particular 
constitute  any  real  exception  to  the  truth  of  such  general  proposi- 
tion ;  for  courts  of  equity  never  reach  out  to  suppress  or  enjoin 
things  which  have  already  occurred,  and  do  not,  as  a  rule,  reach 
out  to  suppress  or  enjoin  things  which  necessarily  can  have  only  a 
temporary  existence ;  and  on  the  frontiers,  no  laws  of  any  kind 
have  ever  been  rigidly  enforced. 

It  has  been  suggested  however  that  this  proceeding  is  novel, 
simply  for  the  reason  that  no  lawyer  of  any  eminence, or  otherwise, 
has  ever  before  supposed  that  courts  of  equity  had  jurisdiction 
under  similar  circumstances,  to  suppress  or  restrain  illegal  drinking 
saloons  by  the  mere  remedy  of  injunction.  We  shall  not  stop  to 
consider  this  suggestion  now,  but  will  consider  the  same  further  on 
in  this  opinion,  when  we  come  to  consider  the  question  whether 
or  not  any  other  plain  and  adequate  remedy  exists  for  the  suppres- 
sion of  illegal  drinking  saloons. 

We  shall  now  proceed  to  consider  the  question  whether  this  pro- 
ceeding is  founded  upon  any  well-recognized  principles  of  equity 
jurisprudence.  That  courts  of  equity  will  sometimes  restrain  nuis- 
ances, we  suppose  all  will  admit;  but  the  further  questions  arise: 
Are  illegal  drinking  siiloons  nuisances?  And  if  they  are,  then  are 
they  the  kind  of  nuisances  which  courts  of  equity  will  under  any 
circumstances  take  jurisdiction  of  and  enjoin?  And  if  they  are  the 
kind  of  nuisances  which  courts  of  equity  will  under  any  circum- 
stances take  jurisdiction  of  and  enjoin,  then  what  are  the  circum- 
stances? Will  courts  of  equity  take  jurisdiction  of  and  enjoin 
ordinary  illegal  dnnking  saloons,  notwithstanding  the  various  reme- 
dies given  by  statute  for  their  suppression  and  extirpation,  and  for 
the  punishment  of  all  offenders  who  may  have  any  connection  with 
them,  and  where  no  peculiar  circumstances  exist  or  surround  the 
particular  case,  which  might  render  the  statutory  remedies  abortive 
or  inadequate? 

That  illegal  drinking  saloons  are  nuisances,  we  suppose  all  will 
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admity  for  oar  statute  laws,  almost  ever  since  Kansas  has  had  any 
exiBtenoe,  have  declared  them  to  be  such.  As  far  back  as  February, 
1859,  the  legislature  of  the  then  territory  of  Kansas  enacted  that 
they  were  nuisances.  Section  7  of  the  dramshop  act  of  February 
11,  1859,  reads  as  foUows:  ''  All  places  where  intoxicating  liquors 
are  sold  in  yiolation  of  this  act,  shall  be  taken,  held  and  declared 
to  be  common  nuisances,  and  all  rooms,  tayems,  eating-houses, 
baxaars,  restaurants,  groceries,  coffee-houses,  cellars,  or  other  places 
of  public  resort,  where  intoxicating  liquors  are  sold  in  yiolation  of 
this  act  shall  be  shut  up  and  abated  as  public  nuisances."  Laws  of 
Kansas  of  1859,  p.  555. 

This  section  of  the  statute  remained  the  law  until  1868,  when  it 
was  re-enacted  verbatim,  and  continued  the  law  down  to  the  passage 
of  the  prohibitoiy  law  of  1881,  when  it  was  substantially  re-enacted, 
though  in  different  language.  It  now  reads  as  follows:  ''AH  places 
where  intoxicating  liquors  are  manufactured,  sold,  bartered  or 
giren  away  in  violation  of  any  of  the  provisions  of  this  act,  or  where 
intoxicating  liquors  are  kept  for  sale,  barter  or  use  in  violation  of 
this  act,  are  hereby  declared  to  be  common  nuisances;  and  upon 
the  judgment  of  any  court  having  jurisdiction,  finding  such  place 
to  be  a  nuisance  under  this  section,  the  sheriff,  his  deputy,  or 
under-sheriff,  or  any  constable  of  the  proper  county,  or  marshal  of 
any  city  where  the  same  is  located,  shall  be  directed  to  shut  up  and 
abate  such  place,  and  the  owner  or  keeper  thereof  shall,  upon  con- 
viction, be  adjudged  guilty  of  maintaining  a  common  nuisance,  and 
shall  be  punished  by  a  fine  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  sixty  days  nor  more  than  ninety  days,  or  by  both 
guch  fine  and  imprisonment.'^    Laws  of  1881,  p.  241,  §  13. 

But  aside  from  the  express  terms  of  the  statutes  declaring  illegal 

drinking  saloons  to  be  nuisances,  are  they  not  nuisances  from  the 

necessary  implications  of    the  statutes?    It  may  be   true    that 

aside  from  the  express  terms  of  the   statutes,  many  places  where 

intoxicating  liquors  are  sometimes  illegally  sold,  but  sold  only 

occasionally,  or  incidentally  to  some  other  business,  as  in  drug 

stores,  for  instance,  and  many  places  even  where  they  are  so  sold, 

with  the  unquestioned  understanding  that  they  are  to  be  drank  on 

the  premises  where  sold,  are  not  necessarily  nuisances.     But  such 

places  are  not  the  kind  of  places  which  we  are  now  considering. 

The  places  which  we  are  now  considering  are  illegal  drinking  saloona 
V0L.XLII— 24 
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where  intoxicating  liquors  are  sold,  not  only  illegally  and  not 
merely  occasionally  or  incidentally,  but  are  sold  openly,  publicly, 
repeatedly,  continuously,  persistently,  and  in  direct  defiance  of  the 
Constitution  and  statutes  of  the  State.  This  we  think  makes 
them  nuisances  by  the  necessary  implications  of  the  statutes,  and 
by  the  necessary  but  indirect  force  of  the  statutes.  The  repeated, 
continuous  and  pei*sistent  violations  of  the  statutes  are  what  make 
them  nuisances,  independent  of  the  express  terms  of  the  statute 
declaring  them  to  be  such.  Indeed  we  would  think  that  eveiy 
place  where  a  public  statute  is  openly,  publicly,  repeatedly,  continu- 
ously, persistently  and  intentionally  violated,  is  a  public  nuisance. 
Smith  y.  Commonwealth^  6  B.  Mon.  23;  Wil»on  v.  Commonwealih, 
12  id.  3,  6;  Meyer  v.  Slaie,  42  N.  J.,145,  157,  158,  and  authorities 
there  cited;  Slate  v.  EUar,^l  Dev.  267;  State  v.  Paul,  5  E.  I.  192, 
193;  State  t.  Fagan,  22  La.  Ann.  246,  247;  Attorney  General  y. 
R.  Coe.,  35  Wis.  425;  Commonwealth  v.  E.  £  K  E.  R.  Co.y  27 
Penn.  St.  339;  People  v.  Third  Ave.  R.  Co.,  45  Barb.  63;  Quoen 
T.  Ibxby,  6  Mod.  213;  Kingy.  Chreggoryy  5  B.  &  Ad.  555;  Attonwy 
General  y.  Cockermouth  Local  Board,  L.  B.,  18  Eq.  Gas.  172,  176, 
179;  Unifed  States  v.  Prout,  1  Or.  0.  0.  203;  United  States  v. 
Coulter,  id.  203;   United  States  v.  Litidsay,  id.  245. 

Probably  even  independent  of  the  statutes  and  of  the  Gonstita- 
tion,  all  saloons  where  intoxicating  liquors  are  sold  to  be  dnmk  on 
the  premises  as  a  beverage  ought  to  be  considered  as  nuisanceB. 
Under  the  present  laws  they  must  be  so  considered;  and  under 
all  laws  they  probably  ought  to  be  so  considered.  Though  where 
they  are  legalized,  the  courts  cannot  so  declare.  Probably  no 
greater  source  of  crime  and  sorrow  has  ever  existed  than  social 
drinking  saloons.  Social  drinking  is  the  evil  of  evils.  It  has 
probably  caused  more  drunkenness  and  has  made  more  drunkards 
than  all  other  causes  combined;  and  drunkenness  is  a  pernicious 
source  of  all  kinds  of  crime  and  sorrow.  It  is  a  Pandora's  box, 
sending  forth  innumerable  ills  and  woes,  shame  and  disgrace,  indi- 
gence, poverty  and  want;  social  happiness  destroyed;  domestio 
broils  and  bickerings  engendered;  social  ties  sundered;  homes  made 
desolate;  families  scattered;  heart-rending  partings;  sin,  crime, 
and  untold  sorrows;  not  even  hope  left,  but  everything  lost;  an 
everlasting  farewell  to  all  true  happiness  and  to  all  the  nobler  as- 
pirations rightfully  belonging  to  every  true  and  virtuous  human 
being.     If  all  drinking  saloons  and  all  sooial  drinking  establidi- 
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ments  were  utterly  overthrown  and  destroyed,  all  liales  and  uses  of 
intoxicating  liquors  at  other  places  might  probably  be  left  compara- 
tiTely  free,  with  bat  little  danger  to  the  general  welfare  of  society. 
If  these  yiews  with  respect  to  the  natural  and  ordinary  consc- 
qnenoes  of  drinking  saloons  are  correct,  then  there  are  certainly 
lery  strong  reasons  for  considering  all  drinking  saloons  as  public 
nnisanoes.  Bat  of  coarse,  courts  of  justice  can  declare  only  such 
saloons  nnisanoes  as  are  illegal. 

But  the  question  still  remains:  Are  illegal  drinking  saloons  the 
kind  of  nuisances  which  courts  of  equity  will  enjoin?  Perhaps  it 
voold  be  proper  here  to  state  before  proceeding  further,  that 
eofoita  of  equity  never  attempt  to  enjoin  past  occuri*ences,  or  al- 
leady  oonsnmmated  wrongs;  but  only  such  crimes  and  wrongs  a.s 
nay  be  fairly  expected  to  occur  in  the  future  unless  enjoined. 
Neither  do  courts  of  equity  attempt  to  enjoin  all  anticipated  crimes 
or  wrongs,  but  only  such  as  would  be  likely  to  be  permanent  in 
their  character,  existence  or  effects;  such  only  as  would  be  materi- 
ally and  peculiarly  injurious  if  not  enjoined;  and  such  only  for 
which  no  other  adequate  remedy  is  given.  For  these  reasons,  court.^ 
of  Isquity  have  seldom,  if  ever,  attempted  to  enjoin  the  antici})atc(l 
eommission  of  smgle  crimes  or  single  public  wrongs;  and  have 
aaldom,  if  ever,  attempted  to  enjoin  even  the  anticipated  commission 
ef  aggregated  crimes  or  aggregated  public  wrongs,  unless  these 
MggtegBLte  crimes  or  wrongs  amounted  in  the  aggregate  to  a  nuis- 
aiioe.  But  courts  of  equity  will  not  even  enjoin  all  nuisanees- 
Generally,  they  will  enjoin  only  such  nuisances  as  appear  to  be  jxir- 
manent  in  their  character  or  effects,  or  such  as  are  likely  to  be  of 
kxDg  duration  in  the  future,  either  in  existence  or  effects  ;  and  such 
only  as  would  produce  irreparable  injury  *  to  the  party  asking  for 
the  injunction  unless  enjoined ;  and  such  for  which  no  other  ade- 
quate remedy  exists.  And  the  public  can  obtain  an  injunction  to 
lestrain  a  nuisance  only  when  the  nuisance  is  injurious  to  the 
public 

Two  priDoipal  objections  are  urged  against  enjoining  the  present 
liquor  saloon :  (1)  The  keeping  of  the  same  is  a  criminal  offense  : 
(3)  another  plidn  and  adequate  remedy  is  afforded  by  the  statute. 

As  to  the  first  of  the  above-mentioned  objections,  we  would  m\\ 
that  while  it  is  unquestionably  true  that  the  keeping  of  the  saloon 
in  qaestion  is  a  criminal  offense,  and  its  operation  involves  the  com- 
mission of  many  criminal  offenses,  yet  we  Cannot  think  that  these 
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facts  can  possibly  take  away  any  of  the  jurisdiction  which  courts  of 
equity  might  otherwise  exercise.  It  would  seem  to  us  that  all 
sound  reason  and  the  great  weight  of  authority  is  against  the  objec- 
tion. 2  Dan.  Ch.,  ch.  36,  §  1,  p.  1636 ;  2  Story  Eq.  Jur.,  §  923, 
et  seq.j  Adams  Eq.,  p.  427  [211]  ;  People  v.  CiVy  of  SL  Louis,  10 
lU.  351,  367;  it  inks  v.  Hpfeman,  87  111.  450,  453,  464;  s.  c,  29 
Am.  Hep.  63 ;  Attomey-Oeneral  v.  N.  J.  R.  Co.^  2  Gr.  Ch.  (N. 
J.),  136,  140  ;  Mayor  of  Columbus  v.  Jaques,  30  Ga,  506,  512,  513  t 
State  \,  Mayor  of  Mobile,  5  Port.  280,  307  j  30  Am.  Dec,  664  i^ 
Citizens  of  Raleigh  v.  fftmter,  1  Dev.  Eq.  12  ;  District  Attorney  v» 
L.  £  B.  R.  Co.,  16  Gray,  245  ;  HamiUon  v.  Whitridge,  11  Md. 
129;  Sparhawky.  U.  PR.  Co.  54  Penn.  St  401,  404;  Attorney- 
General  V.  a  £  N.  W,  R.  Co. ,  35  Wis.  425,  449,  450. 

On  the  other  side  of  this  question,  see  the  following  cases  : 
Sparhawk  v.  U.  P.  R.  Co.,  54  Penn.  St.  401 ;  A ttomey- General 
V.  Uiica  Ins.  Co.,  2  Johns.  Ch.  371,  375,  et  seq. 

In  the  case  last  cited  Chancellor  Kent  seems  to  express  am 
opinion,  among  others,  that  courts  of  equity  do  not  have  jurisdic- 
tion to  restrain  the  commission  of  nuisances  or  other  acts  which 
are  at  the  same  time  criminal  offenses.  Now  with  all  due  defer- 
ence to  the  vast  learning  and  the  eminent  ability  of  the  great  chan- 
cellor, and  with  all  proper  veneration  for  his  memory  and  his  name, 
we  cannot  follow  this  decision  to  its  full  and  entire  extent ;  for 
unquestionably  the  great  weight  of  authority,  as  well  as  of  reason, 
is  against  the  doctrine  seemingly  enunciated  therein.  We  think 
the  courts  of  equity  certainly  have  jurisdiction  to  enjoin  publio 
nuisances,  although  such  nuisances  and  all  their  constituent  facta 
may  at  the  same  time  be  public  offenses.  Indeed  the  fact  thai 
public  nuisance,  with  all  their  constituent  facts,  are  public  offenses, 
is  a  very  strong  reason  why  courts  of  equity  should  take  jurisdic- 
tion of  such  nuisances,  and  suppress  and  enjoin  them  ;  provided  of 
course  that  no  other  adequate  remedy  exists.  Indeed,  at 
common  law,  all  public  nuisances  were  public  offenses  ;  and  if 
the  proposition  is  sound  that  no  nuisances  can  be  enjoined, 
except  such  as  are  not  public  offenses,  then,  where  the  common  law 
has  full  force,  no  public  nuisance  could  ever  be  enjoined.  This 
we  think  will  not  be  insisted  upon  in  its  entirety,  even  by  the  de- 
fendants in  error.  A  single  offense,  or  several  isolated  offensea, 
may  not  constitute  a  nuisance,  and  may  not,  for  any  reason,  be  en* 
7omed  or  enjoinable  ;  but  when  the  offense  is  repeated  continuously 
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and  persistently,  without  any  immediate  prospect  of  a  final  ter* 
mmation,  the  aggregate  of  such  offenses  will  finally  become,  and 
will  constitute,  a  public  nuisance,  which  may  be  enjoined  by  the 
public,  unless  some  other  adequate  remedy  is  given  for  its  com- 
plete suppression  and  extirpation. 

The  next  question  to  be  considered  is,  whether  any  other  ade- 
quate remedy  than  injunction  exists  for  the  suppression  of  such 
nuisances  as  illegal  drinking  saloons.  The  statutes  of  Kansas 
make  all  sales  of  intoxicating  liquors,  except  for  medical,  scientific 
and  mechanical  purposes,  criminal  offenses  ;  and  even  sales  of  in- 
toxicating liquors  for  medical,  scientific  and  mechanical  purposes 
are  criminal  offenses,  unless  such  sales  are  made  by  the  original 
manufacturers  or  by  druggists ;  and  they  are  even  then  criminal 
offenses,  unless  the  original  manufacturers  or  druggists  have  first 
obtained  permits  therefor  from  the  probate  judge ;  and  even  then 
manufacturers  and  druggists  are  very  much  restricted  in  their  sales. 
Druggists  can  sell  only  upon  affidavits  or  prescriptions,  showing 
for  what  purpose  the  liquors  are  to  be  used.  Laws  of  1881,  p.  235, 
€t  9eq.  Section  13  of  the  prohibitory  act  declares  that  all  places 
where  intoxicating  liquors  are  manufactured  or  sold  or  kept  for 
sale,  in  violation  of  law,  are  common  nuisances  ;  and  provides  that 
the  owner  or  keeper  of  any  one  of  such  places  shall  be  considered 
guilty  of  a  criminal  offense,  and  be  liable  to  fine  and  imprisonment. 
It  may  be  conceded  thus  far  the  statutes  do  not  furnish  any  ade- 
quate remedy  for  the  suppression  of  illegal  drinking  saloons,  for 
they  provide  only  for  punishing  offenses  after  they  have  been  com- 
mitted, and  do  not  provide  any  direci  means  for  preventing  future 
or  anticipated  offenses,  as  an  injunction  issued  in  such  a  case  would 
necessarily  do.  Such  a  remedy  —  that  is,  punishment  to  be  in- 
flicted upon  wrong-doers  after  they  have  committed  the  offenses — 
is  often  held  to  be  a  complete,  adequate  and  sufiScient  remedy  ;  but 
sometimes  it  is  held  not  to  be  a  sufficient  remedy.  But  said  section 
13  also  makes  further  provisions.  It  also  provides  with  reference  to 
every  place  where  intoxicating  liquors  are  manufactured  or  sold  or 
kept  for  sale  in  violation  cf  law,  that  ''upon  the  judgment  of  any 
court  having  jurisdiction,  finding  such  place  to  be  a  nuisance  under 
this  section,  the  sheriff,  deputy,  or  under-sheriff,  or  the  constable 
of  the  proper  county,  or  marshal  of  any  city  where  the  same  is 
located,  shall  be  directed  to  shut  up  and  abate  such  place."  Now 
s  not  this  a  plain  and  adequate  remedy  for  the  prevention  of  all 
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anticipated  violations  of  the  law  in  keeping  an  illegal  drinking 
saloon  ?  A  saloon,  after  it  has  been  ''shut  up  and  abated/'  cer- 
tainly has  as  httle  power  to  do  harm  as  a  saloon  which  has  been 
enjoined.  Besides  is  not  the  remedy  under  the  statute  for  the  sup- 
pression of  the  illegal  traffic  in  intoxicating  liquors  a  much  more 
extensive  and  comprehensive  remedy  than  even  injunction  ?  In- 
junction, as  we  have  before  stated,  does  not  attempt  to  restrain  the 
commission  of,  or  to  interfere  with  past  offenses  or  past  wrongs, 
nor  even  to  restrain  the  commission  of,  or  interfere  with  all  antici- 
pated offenses  or  anticipated  wrongs.  There  are  many  illegal  sales 
of  intoxicating  liquors,  as  we  have  before  stated,  which  it  will  not 
attempt  to  restrain.  There  are  even  many  nuisances  which  it  will 
not  attempt  to  restrain  ;  but  under  section  13  we  have  a  remedy  that 
will  prevent  not  only  every  anticipated  illegal  sale  of  intoxicating 
liquors,  whether  such  liquors  are  kept  for  sale  in  a  saloon  or  in  a 
drug  store  or  elsewJiere,  and  whether  they  are  sold  openly,  publicly, 
repeatedly,  continuously  or  persistently,  or  not ;  or  are  sold  only 
once,  or  occasionally,  with  long  intervals  of  time  between  sales,  and 
as  privately  and  as  secretly  as  the  nature  of  the  case  will  permit ; 
but  we  also  have  a  remedy  that  will  prevent  every  illegal  keeping 
of  such  liquors  for  sale,  and  every  illegal  manufacture  thereof ;  and 
the  guilty  party  may  be  punished  by  fine  and  imprisonment.  Now 
this  is  certainly  much  more  than  will  be  done  under  any  circum- 
stances by  the  mere  remedy  of  injunction.  Mr.  High,  in  his  work 
on  Injunctions,  uses  the  following  language  : 

**  §  745.  Notwithstanding  the  well-established  jurisdiction  of 
equity  to  enjoin  the  erection  of  nuisances,  and  the  fact  that  in  some 
cases  the  relief  is  even  extended  to  the  abatement  of  the  nuisance, 
the  existence  of  a  legal  remedy  will  be  held  sufficient  ground  for 
withholding  an  injunction.  Thus  when  a  full  and  complete  legal 
remedy  is  provided  by  a  statute  authorizing  courts  of  law  to  give 
judgment  of  abatement  in  actions  for  damages  incurred  by  private 
nuisances,  a  court  of  equity  may  I'ef use  to  entertain  an  action  to 
enjoin  and  abate  such  a  nuisance.  So  when  a  summary  remedy  ia 
provir.ad  by  statute  for  the  abatement  by  the  municipal  authorities 
of  cities  of  all  nuisances,  public  and  private,  a  court  of  equity  may 
properly  refuse  to  interfere  by  injunction,  when  no  obstacle  is 
shown  in  the  way  of  proceedings  at  law.  And  it  may  be  said  gen- 
erally, that  the  aid  of  an  injunction,  will  not  be  extended  for  thb 
prevention  of  a  nuisance  when  it  does  not  satisfactorily  appear  that 
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the  person  aggrieved  is  witliout  adequate  remedy  at  law."  1  High 
on  Injanctions,  §  745. 

It  will  be  seen  from  the  above  quotation  from  Mr.  High,  that  he 
thiaks  that  abatement  is  a  more  extensive  remedy  than  injunction. 
After  speaking  of  the  jurisdiction  of  courts  of  equity  to  enjoin,  he 
says  *'  that  in  some  cases  the  relief  is  even  extended  to  the  abate- 
ment of  the  nuisance.''  See  also  in  this  connection  the  following 
anthorities:  Wood  on  Nuis.,  §  780;  Remington  v.  Foster y  42  Wis. 
608;  PoweU  v.  FoOer,  69  Ga.  790;  Parker  v.  W.  L.  0.  £  W.  Co., 
%  Black,  545;  Atfjf  Qen.  v.  Utica  Ins.  Co.,  2  Johns.  Gh.  371,  378, 
eteeq. 

It  mnst  be  remembered  that  the  statute  does  not  give  the  remedy 
of  injunction  to  restrain  illegal  drinking  saloons  or  to  restrain  pub- 
lic nuisances  of  any  kind.  The  jurisdiction  to  grant  injunctions  in 
such  cases  is  simply  assumed  by  courts  of  equity  where  no  other 
adequate  remedy  exists.  Hence  where  the  legislature,  after  making 
the  thing  illegal,  and  after  creating  it  a  nuisance,  then  gives  some 
other  adequate  remedy  therefor,  courts  of  equity  will  not  assume 
such  jurisdiction,  and  will  not  furnish  to  litigants  the  extraordi- 
narv  remedy  of  injunction. 

The  following  suggestions  were  made  by  the  court  below  in  do* 
livering  the  opinion  in  this  case.  These  suggestions  have  reference 
principally  to  the  proper  construction  or  interpretation  to  be  given 
to  said  section  13.     The  suggestions  are  as  follows: 

**  This  is  not  a  new  statute.  In  1859  the  legislature  declared 
that  all  places  where  intoxicating  liquors  are  sold  in  violation  of 
law  shall  be  taken,  held  and  declared  to  be  common  nuisances,  and 
shall  be  shut  up  and  abated  as  public  nuisances.  This  provision 
has  been  on  the  statute  book  for  twenty-three  years.  During  all 
that  time  an  earnest  warfare  has  been  caiTied  on  against  the  illegal 
sale  of  intoxicating  liquor.  It  is  hardly  complimentary  to  members 
of  the  bar  who  have  been  engaged  earnestly  in  that  contest,  that 
they  failed  to  perceive  that  under  that  statute  they  could  apply  to 
a  Court  of  Chancery  for  a  remedy  for  this  great  and  acknowledged 
cviL    ♦    ♦    ♦ 

''  The  safest  way  to  construe  a  law  is  to  assume  that  the  legisla- 
ture knew  what  it  was  doing  when  it  enacted  it.  When  it  declared 
that  the  keeping  of  a  place  where  intoxicating  liquors  are  sold  in 
violation  of  law  should  be  regarded  as  a  common  nuisance,  and 
provided  that  upon  the  conviction  of  the  keeper,  the  executive 
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officer  of  the  court  should  be  directed  to  shut  up  and  abate  the 
place,  it  seems  as  if  it  provided  for  an  efficient,  prompt  and  ex- 
clusive method,  not  only  to  punish  the  offender,  but  to  prevent  the 
repetition  of  the  offense  by  the  same  person,  in  the  same  locality. 
Similar  provisions  exist  in  the  statutes  of  many  other  States,  and 
yet  this  is  the  first  instance  in  which  an  injunction  has  been  applied 
for  under  such  a  law.  Under  some  other  penal  statutes  application 
has  been  made,  but  it  is  believed  that  it  has  been  uniformly  denied. 
If  there  is  an  exception,  it  is  believed  to  have  been  in  cases  where 
public  corporations  —  the  creatures  of  the  legislature — have  ex- 
ceeded the  powers  granted  to  them. 

**  It  seems  to  be  the  theory  of  the  law  that  when  a  full  and  legal 
remedy  is  provided  by  statute,  authorizing  judgment  of  abatement 
in  courts  of  law,  no  injunction  will  be  granted." 

With  reference  to  the  suggestion  that  this  is  the  first  time  that 
an  injunction  has  ever  been  applied  for,  for  the  purpose  of  perpetu- 
ally enjoining  an  illegal  drinking  saloon,  and  that  the  application 
should  therefore  be  looked  upon  with  disfavor,  we  think  it  may  be 
answered  so  far  as  this  State  is  concerned,  as  heretofore  suggested, 
that  up  to  the  time  of  the  passage  of  the  prohibitory  law  in  1881, 
illegal  drinking  saloons  were  extremely  rare  in  Kansas;  and  that 
therefore  there  was  but  little  opportunity  in  this  State  to 
make  such  an  application.  Perhaps  however  a  few  illegal  drinking 
saloons  may  have  existed  prior  to  the  passage  of  such  law;  and  un- 
doubtedly a  large  number  of  illegal  drinking  saloons  actually  did 
exist  after  its  passage,  and  prior  to  the  commencement  of  this  ac- 
tion; hence,  to  the  extent  that  illegal  drinking  saloons  existed  in 
Kansas  from  1859,  when  they  were  first  declared  by  statute  to  be 
public  nuisances,  and  to  be  subject  to  be  '^  shut  up  and  abated," 
down  to  the  time  when  this  action  was  commenced  in  May,  1882, 
the  suggestion  that  this  is  a  novel  proceeding,  and  consequently  to 
be  looked  upon  with  disfavor,  has  force. 

It  would  seem  that  one  of  the  main  objects  of  the  prosecution  in 
instituting  this  proceeding  in  a  court  of  equity  in  contradistinction 
to  a  court  of  law  is,  to  obtain  a  judicial  determination  enunciating 
the  doctrine  that  an  adequate  remedy  exists  and  will  be  exercised, 
in  equity  and  by  injunction,  for  the  suppression  of  all  illegal  traffic 
in  intoxicating  liquors,  independent  of  juries  and  of  the  jury  system. 
It  is  not  to  avoid  judges  that  this  action  was  commenced,  for  the 
same  judge  that  administers  law  in  this  State  also  administers  equity. 
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Li  this  State  law  and  equity  are  blended  so  far  as  they  can  be 
Uended,  and  both  are  administered  by  the  same  court.  It  would 
seem  that  the  prosecution  has  a  very  great  distrust  of  juries  and 
would  wish  wholly  to  ignore  them  in  all  prosecutions  for  the  sup- 
pression of  the  illegal  traffic  in  intoxicating  liquors.  Juries  may 
not  be  perfect,  but  we  can  hardly  ignore  them  until  our  entire 
system  for  the  administration  of  justice  is  wholly  revolutionized 
and  changed.  It  has  often  been  said  that  juries  are  the  palladium 
of  all  our  rights  and  liberties.  And  the  value  of  juries  is  recog- 
nized by  courts  of  equity  as  well  as  by  courts  of  law.  In  many 
States  of  this  Union  courts  of  equity  will  utterly  refuse  to  take 
jurisdiction  in  cases  of  nuisance  until  the  plaintiff's  right  has  first 
been  established  in  a  court  of  law.  This  is  presumably  for  the 
reason  that  they  think  that  the  questions  of  fact  should  be  first  de- 
termined by  a  court  of  law  with  a  jury.  And  courts  of  equity  in 
their  discretion  often  submit  questions  of  fact  to  a  jury  for  their 
consideration  and  determination.  In  Kansas  a  court  of  equity  m  a 
proper  case  will  undoubtedly  take  jurisdiction  of  a  nuisance,  al- 
though the  plaintiff's  right  has  not  yet  been  established  in  any  other 
court.  But  even  in  Kansas  we  would  think  that  where  the  facts 
are  extremely  doubtful,  or  are  difficult  to  be  ascertained,  a  court  of 
equity  in  its  discretion  would  not  grant  relief  until  all  the  questions 
of  fact  had  first  been  submitted  to  a  juiy  and  been  determined  by 
them.  And  if  this  be  so,  then  but  little  can  be  gained  by  commenc- 
ing prosecutions  for  the  suppression  of  nuisances  or  of  illegal  drink- 
mg  saloons  in  a  court  of  equity  rather  than  in  a  court  of  law. 

We  think  the  statutory  remedy  of  abatement  is  ordinarily  a  suf- 
ficient remedy  for  the  suppression  of  illegal  drinking  saloons;  and 
that  it  and  the  other  remedies  furnished  by  statute  are  really  the 
the  only  remedies  which  should  ordinarily  be  resorted  to.  Of 
course  instances  might  be  found  where  the  statutory  remedy  of 
abatement  might  not  be  sufficient.  The  place  to  be  suppressed^for 
instance,  might  be  not  merely  an  illegal  drinking  saloon,  but  it 
might  in  fact  be  a  combination  of  various  kinds  of  illegal  employ- 
ments and  transactions.  It  might  in  connection  with  the  illegal 
sale  of  intoxicating  liquor,  be  a  gambling  house,  or  a  bawdy  house, 
or  a  place  where  other  illegal  and  disorderly  practices  might  also  be 
earned  on  and  indulged  in.  Now  the  statutory  remedy  of  abate- 
ment reaches  only  to  the  suppression  of  the  illegal  manufacture  and 
sale,  and  keeping  for  sale  of  intoxicating  liquors;  and  hence  the 
Vol.  XLIl  —  26 
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abatement  of  those  things  only  might  not  be  a  complete  and  ade- 
quate remedy  for  the  whole  combination  of  illegal  and  disorderly 
^.hings  which  might  be  carried  on  in  the  same  building.  Other 
cases  might  be  supposed  wherein  the  statutory  remedy  of  abatement 
might  not  be  sufficient,  and  wherever  it  is  not  sufficient^ 
whenever  it  and  all  other  remedies  furnished  by  the  statutes 
are  not  complete  and  adequate,  then  injunction  may  be  re* 
sorted  to  for  the  purpose  of  furnishing  a  complete  and  ade- 
quate remedy.  We  should  not  assume  however  that  the  statutory 
remedies  are  not  sufficient  for  any  ordinary  case.  The  legislature 
has  attempted  to  furnish  adequate  remedies,  and  it  would  certainly 
not  be  modest  in  us  to  declare  that  it  has  not  done  so  until  after  a 
fair  trial  of  its  remedies  has  been  had,  and  such  remedies  found  to 
be  insufficient.  We  should  give  to  the  legislature  credit  for  possess^ 
ing  wisdom  enough  to  provide  for  all  ordinary  cases;  and  we 
should  always  hold  the  express  remedies  given  by  the  legislature 
to  be  sufficient  until  after  a  fair  trial,  and  until  after  thej 
were  found  to  be  insufficient,  except  perhaps  in  a  few  ex- 
traordinary and  unanticipated  cases,  where  the  express  reme- 
dies provided  for  by  the  legislature  might  be  found  to  be  in- 
sufficient. There  does  not  appear  to  be  any  necessity  for  any 
remedy  in  the  present  case  except  the  statutory  remedies.  There 
certainly  does  not  appear  tiO  be  any  necessity  for  an  injunction. 
The  court  below  so  found,  and  we  think  correctly.  If  the  saloon 
in  controversy  had  been  "  shut  up  and  abated,"  under  the  statute, 
it  would  in  all  probability  have  remained  ''shut  up  and  abated. ''^ 
Indeed  we  know  from  information  received  outside  of  the  record 
that  it  has  been  closed  for  some  time.  This  knowledge  however 
can  have  no  influence  in  the  decision  of  this  case. 

We  cannot  say  that  the  court  below  erred  in  refusing  the  injunc- 
tion in  this  case;  and  therefore  the  judgment  and  order  of  the 
court  below  in  this  case  will  be  affirmed. 

JudofMnt  affirmed. 

im  ifafi  jiurtioeB  concorring. 
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h  —  •ctkm  by  mortgagee  of  peraonid  property  to  lecorw  pmairton  limnoi^ 
the  mortgage  being  aaeailed  aa  fraadolent  aa  agaiaat  oeditofi  of  the  mort- 
gagor, evidence  of  the  plaintifTa  good  character  and  repatation  for  honeaty 
and  fair  deeling  ia  inadmiaaible .    (See  ncU,  p.  901.) 

REPLEVIN.    The  opinion  states  the  ease.    The  plaintifl  re- 
ooyeied  below. 

SKKngs  d  Siminffs,  for  plaintifb  in  error. 

Wm,  MeNiriU  doughy  and  Lucien  Baker,  for  defendant  in  error. 

HoBTOH^  C.  J.  Joseph  Westenberger  and  Simon  Lowenthal 
were  partners  under  the  firm-name  of  S.  Lowenthal  &  Go.^  doing 
business  in  Leavenworth  city  from  January  1,  1880^  to  about  the 
10th  day  of  January,  1881 ,  at  which  time  they  alleged  they  dis- 
BolTedy  Westenberger  claiming  that  he  sold  his  interest  in  the  firm 
to  Lowenthal  for  the  sum  of  $289473.84,  for  which,  after  deducting 
1852.84,  placed  to  his  credit  on  general  account,  he  took  thirty-six 
notes  of  Lowenthal  for  $767.25  each,  due  respectively  in  two,  three, 
four,  five,  six,  seven,  eight,  nine,  ten,  and  so  on,  up  to  thirty-seven 
months  after  date,  in  alleged  settlement  of  the  partnership.  On 
the  14th  day  of  November,  1881,  he  obtained  from  Lowenthal  a 
chattel  mortgage  upon  his  stock  of  goods  in  the  store  at  Leaven- 
worth to  secure  thirty-four  of  said  notes,  and  on  the  same  day  filed 
the  mortgage  in  the  office  of  the  register  of  deeds  of  Leavenworth 
county.  He  also  claimed  that  he  took  immediate  possession  of 
the  property  under  the  mortgage,  with  the  consent  of  LowenthaL 
About  this  time,  Morse,  Sheperd  &  Go.  brought  an  action  in  the 
United  States  Gircuit  Court  for  the  district  of  Ejuisas  against 
Lowenthal,  to  recover  the  sum  of  $4,141.69,  and  caused  a  writ  of 
attachment  to  issue,  which  was  placed  in  the  hands  of  the  United 
States  marshal,  Benjamin  F.  Simpson ;  and  thereunder  Oeorge  F. 
Sharritt,  a  deputy  United  States  marshal,  levied  upon  the  goods 
embraced  in  the  chattel  mortgage.    Thereupon  Westenberger  in- 


196  KANSAS, 

Simpflon  v.  WaBtenbezgar. 


atituted  an  action  of  replevin  in  the  District  Court  of  Leayenworth 
county,  against  Simpson  and  Sharritt,  to  reooyer  possession  of  the 
goods.  He  obtained  judgment  in  that  court,  and  it  is  contended 
before  us  that  this  judgment  must  be  reversed,  because  the  court 
permitted  evidence  to  go  to  the  jury  to  prove  his  good  character 
and  reputation  for  honesty  and  fair  dealing.  His  counsel  claim 
this  evidence  was  relevant  and  legitimate,  and  therefore  properly 
admitted,  and  refer  to  1  GreenL  Ev.  (10th  ed.),  §  54,  pp.  76-79, 
and  the  cases  there  cited,  especially  Ruan  v.  Perry,  3  OaL  120.  It 
is  stated  in  1  Oreenleaf,  supra,  ''and  generally  in  actions  of  toit^ 
wherever  the  defendant  is  charged  with  fraud  from  mere  oiroum* 
stances,  evidence  of  his  general  good  character  is  admissible  to 
repel  it."  In  the  note  thereunder  it  is  said  :  ''The  ground  on 
which  evidence  of  good  character  is  admitted  in  criminal  proseoa* 
tions,  is  this  :  that  the  intent  with  which  the  act  chaiged  as  a 
crime  was  done  is  of  the  essence  of  the  issue,  agreeably  to  the 
maxim,  Nemo  reus  est,  nisi  mens  sU  rea  ;  and  the  prevailing  char- 
acter of  the  party's  mind,  as  evinced  by  the  previous  habit  of  his 
life,  is  a  material  element  in  discovering  that  intent  in  the  instanoe 
in  question.  Upon  the  same  principle  the  same  evidence  ought  to 
be  admitted  in  all  other  cases,  whatever  be  the  form  of  proceedings, 
where  the  intent  is  material  to  be  found  as  a  fact  involved  in  the 
issue."  The  basis  of  the  text  and  the  note  seems  to  be  the  case  of 
Kuan  V.  Perry,  supra,  where  the  court  held  that  "in  actions  of 
tort,  and  especially  charging  a  defendant  with  gross  depravity  and 
fraud,  upon  circumstances  merely,  evidence  of  uniform  integrity 
and  good  character  is  oftentimes  the  only  testimony  which  a  de- 
fendant can  oppose  to  suspicious  circumstances."  This  doctrine, 
it  is  said  generally,  was  recognized  by  the  court  in  fbtoler  v.  .Xina 
Fire  Ins.  Co.,  6  Cow.  673,  and  afterward  in  Townsend  v.  (TratuM,  8 
Pai.  455,  456.  If  the  rule  laid  down  in  Greenleaf  and  supported 
by  the  authority  of  Ruan  v.  Perry,  supra,  controls,  then  the  testi- 
mony complained  of  was  admissible.  But  on  the  other  hand,  if  the 
doctrine  attempted  to  be  established  in  Ruan  v.  Perry,  supra,  and 
by  the  text  in  Greenleaf,  is  not  good  law,  the  evidence  was  not  only 
irrelevant  and  incompetent,  but  prejudicial  to  the  opposing  parties, 
and  therefore  they  would  be  entitled  to  a  reversal  of  the  judgment. 
It  is  stated  in  1  Whart  Ev.,  §  47  :  "  Although  in  criminal  oases 
good  character  may  be  proved  by  the  defendant,  as  tending  to 
substantiate  the  plea  of  not  guilty,  yet  in  civil  suits  such  evidenoe 
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has  been  held  to  be  irreleyant.  When  the  question  comes  whethei 
the  defendant  has  committed  a  crime^  then  a  matter  of  indulgence 
to  one  whose  l^e  or  liberty  is  at  stake^  good  character,  such  as 
would  make  it  improbable  that  he  would  have  committed  the 
crime  in  question,  may  be  introduced  among  the  elements  from 
which  the  jurors  are  to  make  up  their  judgment.  But  whether 
it  be  because  in  a  ciyil  issue  between  two  private  parties, 
neither  has  the  right  to  claim  such  an  indulgence  from  the 
other,  or  whether  it  be  because  most  civil  suits  grow  out  of,  or  may 
be  supposed  to  grow  out  of  honest  misconceptions  of  rights,  Anglo- 
American  courts  have  agreed  in  holding  that  so  far  as  concerns  the 
proof  in  civil  issues  the  character  of  either  party  is,  as  a  rule, 
irrekvant"  In  reference  to  BtMn  v.  Perry,  eupra,  the  author 
nys :  ''  This  case  is  sometimes  cited  as  authority  for  the  position 
that  in  actions  for  tort,  charging  criminality,  the  defendant  may 
put  good  character  in  evidence.  In  Ibwler  v.  Ins.  Co.,  6  Oow. 
675,  and  IhwMend  v.  OravM,  3  Paige,  455,  Suan  v.  Perry  is  cited 
with  qualified  approval ;  but  it  is  emphatically  repudiated  in  Oough 
V.  Si.  Jo/m,  15  Wend.  646 ;  Pratt  v.  Andrews,  4  Gomst.  493,  and 
Porter  v.  Seiler,  23  Penn.  St  424.''  In  Fowler  v.  JEtna  Fire  Ins. 
Co.,  supra,  cited  as  supporting  Ruan  v.  Perry,  the  court  refer  to 
the  latter  case,  but  refer  approvingly  to  Attomey-Oeneral  v.  Bow* 
man,  2  Bos.  &  PuL  532,  and  decide  that  evidence  of  general  good 
ohaxaeter  is  inadmissible  by  way  of  defense  in  a  civil  action  in 
which  a  party  is  charged  with  a  specific  fraud,  and  that  in  civil 
actiona  the  character  of  every  transaction  must  be  ascertained 
by  its  own  circumstances  and  not  by  the  character  of  the 
parties.  In  Townsend  v.  Craves,  s^tpra,  also  cited  by  Greenleaf 
em  leoognizing  Euan  v.  Perry,  the  real  question  before  the  chan- 
cellor was,  whether  the  complainant,  who  charged  the  defend- 
ant with  having  fiaudulently  substituted  another  number  in  a 
package  of  lotteiy  tickets,  in  the  place  of  the  prize  ticket, 
could  be  permitted  in  the  first  instance  to  give  evidence  of 
the  general  bad  character  of  the  defendant.  The  chancellor 
decided,  as  such  evidence  had  no  bearing  whatever  on  the 
matter  in  issue  in  the  cause^  it  was  wholly  inadmissible,  and  ought 
not  to  have  been  received.  In  Cough  v.  St.  John,  supra,  the  defend- 
ant mm  aned  in  an  action  on  the  case  for  a  false  representation  as 
to  the  solvency  of  a  third  person*  The  representation  was  in  writ* 
iDg,  and  verbal  testimony  was  oflFered  tending  to  show  that  iha 
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defendant  knew  it  to  be  false.  To  rebut  this  charge,  proof  that 
the  defendant  sustained  a  good  character  for  honesty  and  fairness 
in  dealings  was  offered  and  admitted.  Gowek,  J.,  held  that  the 
fraudulent  intent  was  a  necessary  inference  of  law  from  the  Msity 
of  the  representation,  and  that  the  evidence  of  character  was  im« 
properly  admitted.  He  cited  and  condemned  the  case  of  Ruan  v. 
Perrjf,  as  favoring  the  general  admissibility  of  evidence  of  charac- 
ter in  civil  actions  for  injuries  to  property.  The  other  judges 
agreed  that  the  evidence  was  improperly  admitted,  but  said  noth- 
ing as  to  the  case  of  Ruan  v.  Perry*  They  denied  however  that 
fraud  was  in  such  cases  an  inference  of  law.  In  Smeis  v.  Plunketi, 
1  Strob.  (S.  G.)  372,  it  is  said  :  ''  Evidence  of  the  plaintiff's  gen- 
eral character  was  no  doubt  intended  to  show  that  he  was  incapable 
of  having  first  appropriated  a  portion  of  defendant's  lumber  dishon- 
estly and  then  rendered  a  false  account  of  sales  ;  and  the  evidenoe 
tended  toward  this  purpose.  If  it  could  have  laid  bare  the  heart 
of  the  plaintiff  and  ascertained  really  the  strength  of  his  moral 
principles,  it  would  have  been  highly  influential.  But  examina- 
tions in  court  into  general  good  character  according  to  reputation 
usually  distinguish  only  between  the  two  classes,  the  good  and  the 
bad,  without  nice  discrimination  betweeen  the  infinite  degrees  and 
varieties  which  exist  of  either  class.  Of  most  persons,  there  is 
really  no  general  reputation  as  to  character,  and  of  some,  the 
general  reputation  is  widely  different  from  the  truth,  which  a  full 
knowledge  of  their  motives,  principles  and  habits  would  disclose. 
Sometimes  upon  trials,  the  good  are  overthrown  by  unexpected 
assault,  and  often  the  bad  burnished  and  strengthened  by  the  ready 
testimony  which  their  influence  procures  in  their  favor,  while 
many  of  their  neighbors,  who  think  ill  of  them,  shrink  from  being 
examined,  or  being  examined,  cannot  say  that  the  suspicions  which 
they  entertain,  and  which  they  feel  rather  than  know  that  others 
also  entertain,  have  been  uttered  so  as  to  constitute  a  bad  reputa- 
tion. In  investigations  concerning  character,  feeling  and  preju- 
dice are  more  frequently  exhibited  than  in  inquiries  upon  any  other 
subject.  The  number  of  witnesses  is  often  extended  far  beyond 
the  limit  which  upon  other  topics  the  court  would  indulge,  and  if 
there  be  contrariety  of  opinion,  the  matter  is  usually  left  at  last  in 
great  uncertainty.  These  considerations  suggest  the  propriety  of 
adhering  closely  to  the  rules  which  have  been  established  to  regu- 
lite  the  admission  of  the  evidence  of  reputation  concerning  general 
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character.  If  in  every  case  where  an  act  of  dishonesty  is  imputed, 
the  imputation  may  be  met  by  such  evidence,  then  there  are  few 
i»se8  into  which  such  evidence  might  not  be  introduced.  Trials 
would  be  insupportably  tedious,  and  the  result  of  a  trial  would  as 
often  depend  upon  the  popularity  of  a  party  as  upon  the  merits^of 
Ua  case."  Again,  in  Wrigki  v.  McKee,  37  Vt.  161,  the  early  case  of 
Bnan  v.  Perry  is  cited  as  having  been  overruled,  and  as  an  argn- 
nent  for  excluding  evidence  offered  by  a  defendant  to  sustain  a 
good  character  for  honesty  and  integrity  in  a  civil  action  brought 
to  recover  the  value  of  a  package  of  bank  bills  and  silver  delivered 
by  the  plaintiff  to  the  defendant  to  carry  to  a  third  person,  which 
it  was  alleged  the  defendant  converted  to  his  own  use,  the  court  says: 
**  In  criminal  cases  the  respondent  is  permitted  to  introduce  evi- 
dence of  this  kind.  In  dvil  cases,  where  the  question  of  character 
18  directly  in  issue,  and  material  as  to  the  amount  of  damages,  as 
in  slander  and  seduction,  it  is  admitted.  This,  we  think,  is  the 
extent  to  which  it  ought  to  be  admitted  in  civil  suits.  In  criminal 
eases  the  law  allows  it  to  the  respondent  out  of  tenderness  to  help 
him,  if  it  may,  in  his  necessity,  as  it  gives  him  the  benefit  of  every 
dofubt.  And  even  in  criminal  cases  the  law  regards  it  of  value 
only  when  the  other  evidence  leaves  the  case  in  doubt,  and  general 
good  oharater  may  be  fairly  invoked  to  rebut  suspicious  ciroum- 
stances.  Many  considerations  concur  in  rejecting  such  evidence  '  \ 
civil  cases.  Bvidence  of  this  character  has  but  a  remote  bearing  as 
proof  to  show  that  wrongful  acts  have  or  have  not  been  committed, 
and  the  mind  resorts  to  it  for  aid  only  when  the  other  evidence  is 
doubtful  and  nicely  balanced.  It  may  then  perhaps  serve  to  turn 
the  wavering  scales.  Very  rarely  can  it  be  of  substantial  use  in 
getting  at  the  truthi  It  is  uncertain  in  its  nature,  both  because 
the  true  character  of  a  large  portion  of  mankind  is  ascertained 
with  difficulty,  and  because  those  who  are  called  to  testify  are 
reluetant  to  disparage  their  neighbors,  especially  if  they  are  wealthy, 
influential,  popular,  or  even  only  pleasant  and  obliging.  It  is  mere 
matter  of  opinion,  and  in  matters  of  opinion  men  are  apt  to  be 
greatly  influenced  by  prejudice,  partisanship,  or  other  bias  of  which 
they  are  unconscious.  And  in  cases  which  are  not  quite  clear,  thrr 
Ate  apt  to  agree  with  the  one  who  first  speaks  to  them  on  the  sub- 
ject, or  to  form  their  opinions  upon  the  opinions  of  others.  Tlie 
introduction  of  such  evidence  in  civil  cases,  whenever  character  is 
wailedy  would  make  trials  intolerably  long  and  tedious,  and  greatly 
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increase  the  expense  and  delay  of  litigation  It  is  a  kind  of  eyidenoe^ 
that  might  easily  be  mannfactored,  is  liable  to  abnse^  and  if  in 
common  use  in  the  courts  as  likely  to  mislead  as  to  guide  aright. 
The  authorities  are  quite  unanimous  in  excluding  such  testimony.  It 
is«the  settled  rule  of  the  common  law."  In  Connecticut^  in  Humph- 
rey V.  Humphrey,  7  Conn.  116,  and  in  Norton  v.  Warner^  9  id. 
172  ;  in  Maine,  in  Potter  y.  Webh^  5  QreenL  14 ;  in  Pennsylvania, 
in  Anderson  v.  lior^^  10  S.  &  IL  55,  and  in  Porter  v.  SsHer^  23 
Penn.  St  424  ;  in  Indiana^  in  George  y.  Drummond,  7  Ind.  19  ;  in 
Kentucky,  in  Morries  y.  Hazelwood,  1  Bush,  208 ;  in  Missouri,  in 
OutzwiUer  y.  Lackman,  23  Mo.  168 ;  in  South  Carolina^  in  Smsts 
y.  Plunkett,  supra,  the  same  doctrine  is  reeognized«  See  alsa 
Attorney- Oeneral  v  Bowman,  2  Bos.  &  PuL  532,  note ;  1  Phil.  Ey. 
467,  and  Oowen  &  Hill's  notes  thereto ;  I  Starkie's  Ey.  366  ;  Bar- 
ion  y.  T/wmpson,  56  Iowa,  571;  s.  c,  41  Am.  Bep.  119;  Dudleg  v.. 
McCluer,  65  Mo.  241 ;  s.  c,  27  Am.  Bep.  273. 

From  an  examination  and  consideration  of  the  authorities,  our 
deduction  in  the  premises  is,  that  the  decision  of  Ruan  y.  Perry 
has  been  oyerthrown  ;  that  the  rule  in  Greenleaf,  in  regard  to  the- 
admission  in  ciyil  actions  of  eyidence  of  good  character  in  fayor 
of  a  party  charged  with  fraud,  is  incorrect,  and  that  in  actions  like  ' 
the  one  at  bar,  such  eyidence  is  irrelevant  and  incompetent  As 
an  excuse  for  the  admission  of  the  evidence  concerning  the  good 
character  of  Westenberger,  it  is  urged  that  the  counsel  represent- 
ing the  defendants  below  opened  his  case  to  the  jury  with  the- 
statement  that  Westenberger  and  Lowenthal  were  brothers-in-law ; 
that  they  had  been  leagued  together  for  twenty  years  or  more  for 
the  purpose  of  swindling  their  creditors ;  and  that  such  counsel 
upon  the  trial  went  back  to  the  years  1864,  1865,  1866,  1867  and 
1868,  to  show  by  evidence  that  Westenberger  and  Lowenthal  had 
been  partners ;  that  they  had  failed  ;  that  they  had  made  an  as- 
signment, which  was  afterward  set  aside ;  that  Westenberger  after- 
ward went  through  bankruptcy,  and  was  discharged.  In  the  first 
place,  the  remarks  of  counsel  to  the  jury  do  not  appear  in  the  case, 
and  we  must  decide  the  questions  at  issue  upon  the  record.  But 
if  counsel  made  any  improper  or  irrelevant  remarks  in  the  opening 
of  his  case,  such  conduct  would  not  authorize  the  opposing  side  to 
introduce,  against  objection,  irrelevant  and  incompetent  testimony. 
And  if  any  irrelevant  testimony  was  offered  upon  the  trial  by 
defendants   below,    this   would  not  sanction,    against  objection. 
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the  introdnction  of  oppoBing  testimony  of  like  kind  on  the 
other  side.  Bat  the  evidence  of  Westenberger's  transactionfi 
referred  to  may  haye  all  been  relevant  and  competent  as  tending* 
to  show  whether  he  was  the  owner  of  $28,473.84  of  assets  in  the 
partnership  of  S.  Lowenthal  &  Co.  at  the  time  of  the  alleged  dis- 
solution on  the  10th  of  January,  1881,  and  therefore  as  tending  to 
show  whether  the  chattel  mortgage  assailed  secured  an  actual 
indebtedness  of  the  amount  named  therein.  WaUach  v.  Wyliey  28 
Eans.  138. 

Error  is  also  alleged  in  the  direction  of  the  court  to  the  jury. 
As  plaintiffs  in  error  did  not  ask  for  additional  instructions,  nor 
indeed  for  any  instruction,  and  as  it  seems  to  be  admitted  that  the 
instructions  given  are  good  law  when  reduced  to  abstract  proposi* 
tionsy  the  objection  to  the  charge  of  the  court,  under  the  circum- 
stances,  is  not  sufficient  to  set  aside  the  verdict  and  the  judgment 
On  account  however  of  the  admission  of  the  irrelevant  and  incom- 
petent evidence  touching  the  character  and  reputation  of  West- 
enberger  for  honesty  and  fair  dealing,  the  jud^o^ment  of  the  Dis- 
trict Oourt  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Judgnunt  rmmrmd. 

Valbntike,  J.,  concurring. 

Brswbb,  J.,  not  sitting. 


Rob  ST  Tn  Bbpobtbu— See  note,  41  Am.  Sep.  ttO.    In  i)iMiMar  ▼.  Doy,  IS  Neb.  flM» 
■Hhwigh  tlie  point  wee  not  In  the  oeae,  the  oouzt  reninrked : 

**It  ie«lK>  ot^Jected  to  the  rating  of  the  oouit  daring  the  trial  that  the  defendant 
penritted  to  tntroduoeevldenoe  of  his  good  character  for  honestj.  BeTeralwftneaBes 
PMMiltted  to  teatii^,  agalnat  objections  on  the  ground  of  inoompetencjr,  that  th^j  were  ao- 
qvalntad  vRh  his  repatation  In  thia  respect,  and  that  It  was  good.  In  this  It  Is  clear  that 
tbeooufftened.  The  reported  cases  are  substantialij  nnanimous  in  holding  that  this  sort 
of  etMepoe  la  eonflned  to  cnmlnal  prosecutions  and  to  cItU  cases  where  the  nature  of 
the  acttoB  inmtlTes  the  general  character  of  the  party,  or  goea  directly  to  affect  It.  'The 
chanefeer  of  the  paities  to  a  cItII  suit  affords  in  general  such  a  weak  and  Tague  inferenee 
Bitothetnithof  pointslnlsBae  between  them,  that  It  Is  not  usual  to  admit  evidence  of 
ttiis  daacrlptfcm.*     FhlUips  St..  Cow.  A  HOl's  and  Edwards*  Notes,  757  (4th  ed.). 

'*  In  Garngk  w.  8L  JMns,  10  Wend.  616,  orerraling  Ruan  ▼.  Pierry^  S  Osinea,  190,  Cowsn, 
J.,  in  spsaWng  of  the  admlssfblUtj  of  the  defendant's  good  charaeter,ssld:  *  Such  evidenee 
h  In  geneiml  confined  to  criminal  proaecutlonsinTolTing  moral  turpitude.  •  •  *  I  mean 
to  be  nndentood  as  speaking  of  the  general  distinction.  I  know  there  are  exceptions. 
Ihqr  lie  in  thatdaas  of  actions,  or  rather  of  issnea,  where  general  character  Is  drawn  in 
qnasHoii  bj  the  pleadingii  orthe  points  involTed  Inacanse  '  And  after  instancing  certain 
scttona  whsniu  it  Is  admissible,  adds :  '  But  where  a  c/krH  action  is  brought  for  an  Injoiy 
toprapsftsr,  thOQi^  the  injoiy  waa  legally  criminal  and  InTolved  moral  turpitude,  inso- 
maeh  that  on  an  Indictment  evidence  of  cLuraeter  would  be  obyiously  reoelTable,  tliere 
iinoaaihorltativa  case  eanept  Buon  t.  Perry^  which  favors  Its  admissibility/  On  this 
lalso  JforHfT.  Hosehsoodi  1  Baili,S08;  Farter  ▼.  S^Oer,  S8  Fenn.  8i.,  494 ;  0tim- 
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phrsy  T.  fitimpJIi^,  7  Ooon.  116 ;  BoofxtmatiT.  fToodman^  47  N.  H.  120;  leaver  t-  BoyU^ 
30  Me.  179;  ChtUwOter  ▼.  Loelmaffi,  S8  Mo.  KB;  1  GfeeoL  Bt.«  S  64.  This  thtnton  betas 
Bieralj  a  oItU  eotloo  for  the  recovery  of  a  monegr  jodgmeot,  wheiebgr  there  is  Impatad  to 
the  defendant  at  most  only  a  want  of  due  care  for  the  safety  of  his  piest*s  propeitgr,  hie 
'Character  for  UumcsI/  being  in  no  way  necessarily  inTotred,  according  to  the  weH-eettiled 
rule  of  tiieae  anthftiitlns  and  nnnifinwii  otiisn  cited  hw  «*«■"*—'  tt  ■*»<*«m  hate 
out  of  the 
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OOMMOKWBALTH  Y.    WbIGHT. 
(79  Kr.  91) 

G^niUttttiMal  law  — grand  jury  —  esodwicn  of  negrosB. 

A  wbite  pemm  may  not  oompUIn  of  the  ttatatorjr  ezdosloii  of  negiOM  from  • 

gxand  jurj 

fpHE  opinion  states  the  point. 


T 


P,  W.  Hardin,  attorney-general^  and  Thos.  A.  Jtob$rtton,  Oom- 
moQwealth's  attorney,  for  appellant. 

RuuM  S  AveriU,  and  3.  A.  RusaMy  for  appeUee. 

CoFBB,  C.  J.  In  Johmon  v.  CammanweaUh  we  held^in  pursnanoe 
of  aathoritatire  decisions  of  the  Supreme  Oourt  of  the  United 
States,  that  a  State  law  which  excluded  negroes  from  serrice  on 
grmi  and  traverse  juries  would,  if  enforced,  deprive  colored  persons 
of  the  equal  protection  of  the  law,  and  that  such  statute  was  there- 
fore unconstitutional.  We  are  now  called  upon  to  decide  whether 
tbat  statute  deprives  white  persons  of  the  equal  protection  of  the 
Iftw.    In  other  words,  whether  a  white  i^erson,  indicted  by  a  grand 


J 
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jury  oompoflod  wholly  of  persons  of  the  white  race,  can  complain 
because  negroes  were  excluded  from  the  grand  jury  by  which  he 
was  indicted. 

Only  those  who  are  prejudiced  by  an  unconstitutional  law  can 
complain  of  it.     Oooley  Const.  Lim.  164. 

In  Marshall  v.  Donovan,  10  Bush,  681,  Marshall,  a  white  person, 
undertook  to  raise  the  question  whether  the  exclusion  of  negroes 
from  participation  in  the  benefits  of  the  common  school  system  of 
the  State  was  not  a  yiolation  of  the  State  Constitution.  But  the 
court  refused  to  consider  the  question,  because  Marshall  being  one 
of  the  favored  race  or  class,  could  not  raise  it. 

The  act  of  the  general  assembly  which  proyided  that  only  white 
persons  should  serve  upon  juries  has  been  held  to  be  unconstitu- 
tional, because  in  the  opinion  of  the  Supreme  Court,  the  exclusion 
of  negroes  from  juries  on  account  of  their  race  or  color  denied 
them  the  equal  protection  of  the  law,  in  contravention  of  the  four- 
teenth article  of  amendments  to  the  Constitution  of  the  United 
States.  That  conclusion  was  based  on  the  ground  that  a  race 
whose  members  are  excluded  from  serving  on  juries  is  discriminated 
against  as  a  race,  and  is  not  as  well  protected  by  the  law  as  the  race 
not  so  excluded. 

Surely  if  this  be  true,  it  cannot  be  true  that  one  belonging  te 
the  race  not  excluded,  but  from  which  the  whole  jury  was  required 
to  be  selected,  can  have  been  prejudiced  by  the  tact  that  another 
race  was  excluded. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  remanded 

for  farther  proceedings. 

Judgment  aceordingly. 


OOMMOKWIAI/TH  V.   WiLLIAXS. 
(39  K7.  ^) 

OmMmtimal  low— "mtf^/taMiiM  in  ^flM**— MMPteliiMft. 

IntoxleaHon  is  not  "  mitfeMUioe  in  oiBee/'  and  %  sUtnte  pronoandng  it  mis* 
f eManoe  and  providing  for  the  removal  of  the  officer  therefor  is  nneoiMlltv. 
tional. 

INDICTMENT  for  official  misfeasance.    The  opinion  states  the 
case. 
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J?.  H.  Williams,  for  appellant. 

P.  W.  Hardin,  attorney-general^  for  appellee. 

CoFEB,  C.  J.  The  appellee  was  indicted  in  the  Graves  Oircnit 
Oourt  for  the  ofFense  of  misfeasance  in  ofBice^  alleged  to  have  been 
^mmitted  in  manner  and  form  as  follows  : 

"  The  said  R  H.  Williams,  on  the  27th  day  of  Octooer,  1879,  in 
the  county  aforesaid,  he  being  judge  of  the  Oounty  Court  of  Graves 
county,  duly  elected  and  qualified  as  such  judge,  *  *  *  was, 
while  engaged  in  the  performance  of  official  duties  as  such  judge, 
found  to  be  in  a  state  of  intoxication  from  the  use  of  spirituous, 
Tinous,  or  malt  liquors ;  and  particularly  was  said  Judge  B.  H. 
Williams  in  a  state  of  intoxication  while  engaged  in  the  discharge 
of  official  duties  on  the  ;iOth  of  September,  1879,  when  Elisha  Tom 
came  before  said  county  judge  for  the  purpose  of  obtaining  letters 
nf  administration  on  the  estate  of  W.  S.  L.  Tom,  then  deceased, 
and  to  execute  bond  as  such  before  said  judge,  and  to  have  ap- 
praisers of  said  estate  appointed,  all  of  which  was  done  before  said 
R.  H.  Williams  as  such  judge  on  said  day ;  and  during  the  time 
of  the  transaction  of  all  this  official  business  before  said  judge 
*  *  *  he  was  *  *  *  in  a  state  of  intoxication  from  the  use 
of  spirituous,  vinous,  or  malt  liquors,  *  *  *  contrary  to  the 
form  of  the  statute, '^  etc. 

The  indictment  was  based  on  section  1  of  an  act,  entitled  ''An 
act  to  prevent  intoxication  of  county  officers  in  this  Commonwealth,'' 
approved  April  9th,  1878.  Acts  1878,  vol.  1,  p.  126.  That  section 
reads  as  follows :  ''  That  it  shall  be  deemed  misfeasance  in  office 
for  the  judge  of  any  County  Court,  justice  of  the  peace,  sheriff, 
coroner,  surveyor,  oounty  assessor,  attorney  for  a  county,  constable, 
police  judge,  marshal,  or  clerk  of  any  chancery  or  police  court, 
while  engaged  in,  or  by  law  required  to  be  engaged  in,  the  discharge 
of  his  official  duties,  to  be  in  a  state  of  intoxication,  produced  by  the 
use  of  malt,  vinous,  or  spirituous  liquors.'' 

The  only  penalty  denounced  by  the  statute  is  removal  from 
office. 

We  entertain  no  doubt  that  the  general  assembly  possesses  ample 
power  to  punish  public  officers  of  all  grades  for  being  voluntarily 
fli  a  state  of  intoxication  while  engaged  in,  or  when  required  bj 
lav  to  be  engaged  in,  the  discharge  of  official  duties. 
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One  who  engages  to  serve  the  public  in  an  official  capacity  has  no 
right  voluntarily  to  unfit  himself  to  any  degree  for  the  faithful 
and  intelligent  discharge  of  the  duties  of  his  position ;  and  the  law- 
making power  of  the  State  may  punish  him  for  so  doing  in  any 
manner  not  prohibited  by  the  Constitution. 

But  the  Constitution  has  designated  the  ofFenses  for  which 
certain  public  officers  may  be  removed  from  office,  and  the  legisla- 
ture has  no  power  to  prescribe  removal  from  office  as  a  penalty  for 
offenses  not  so  designated;  nor  can  it  by  declaring  that  a  given 
offense  shall  be  deemed  one  of  a  class  of  offenses  for  which  an  officer 
may  be  removed,  make  it  of  that  class,  and  authorize  or  require  the 
removal  of  an  officer  upon  conviction  of  such  offense.  The  Con- 
stitution is  in  such  a  case  a  criminal  statute,  and  having  designated 
certain  offenses  for  which  certain  named  public  officers  may  be  re- 
moved from  office,  is  equivalent  to  a  declaration  that  the  designated 
officers  shall  not  be  removed  from  office  for  any  offense  other  than 
those  enumerated. 

Section  36,  article  4,  of  the  Constitution,  provides  that:  '' Judgea 
of  the  County  Court  and  justices  of  the  peace,  sheriffs,  coroners, 
surveyors,  jailers,  county  assessors,  attorneys  for  the  county  and 
constables,  shall  be  subject  to  indictment  or  presentment  for  mal- 
feasance or  misfeasance  in  office,  or  willful  neglect  of  their  official 
duties,  in  such  mode  as  may  be  prescribed  by  law/  subject  to  ap- 
peal to  the  Court  of  Appeals,  and  upon  conviction  their  offices  shall 
become  vacant. '^ 

The  phrase  ''  misfeasance  in  office  "  had  at  the  time  of  the  adop- 
tion of  the  Constitution  a  definite  and  well  understood  legal  mean- 
ing. It  described  an  offense  which  consisted  in  the  wrong-doing  of 
an  official  act.  It  embraced  this  single  offense  and  no  more,  and 
it  is  for  the  courts  and  not  the  legislature  to  decide  what  acts  con- 
stitute the  offense  denounced  by  the  Constitution;  and  if  being  in 
a  state  of  intoxication,  under  the  circumstances  mentioned  in  the 
statute  under  which  the  appellee  was  indicted,  did  not  constitute 
the  offense  of  misfeasance  in  office,  without  the  aid  of  the  statute,, 
the  statute  is  unconstitutional  as  to  such  of  the  officers  named  in 
it  as  are  also  named  in  section  36,  article  4  of  the  Constitution. 

If  being  in  a  state  of  intoxication  is  to  be  deemed  misfeasance  in 
office  because  the  legislature  has  so  declared,  although  it  is  not 
misfeasance  without  such  declaration,  then  the  legislature  may,  by 
declaring  that  any  violation  of  the  criminal  or  penal  laws  of  the 
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State  shall  be  deemed  misf eaaanoe  in  office,  make  all  the  pablic  of- 
ficers mentioned  in  section  36,  article  4,  removable  from  office  upon 
indictment  and  conviction  of  any  offense  whatever. 

The  Constitution  denounces  against  these  officers  the  penalty  of 
removal  for  the  offense  of  misfeasance  in  office,  and  this  is  an  im- 
plied limitation  upon  the  power  of  the  legislature  to  extend  the 
penalty  to  other  cases. 

Mr.  Cooley  says  'Hhat  when  the  Oonstitution  defines  thecircum- 
stances  under  which  a  right  may  be  exercised  or  a  penalty  imposed, 
the  specification  is  an  implied  prohibition  against  legislative  inter* 
ference  to  add  to  the  condition,  or  to  extend  the  penalty  to  other 
cases."    Const.  Lim.,  78,  4th  ed. 

And  this  court  said  in  Lowe  v.  CwnmonweaUhy  3  Met.  241,  ^*  that 
wherever  the  Constitution  has  created  an  office  and  fixed  its  term, 
and  has  also  declared  upon  what  grounds  and  in  what  mode  an  in- 
cumbent of  such  office  may  be  removed  before  the  expiration  of  his 
tenn,  it  is  beyond  the  power  of  the  legislature  to  remove  or  suspend 
him  from  office  for  any  other  reason  or  in  any  other  mode  than  the 
Constitution  itself  has  furnished." 

This  doctrine  was  approved  in  Brown  v.  Orover,  6  Bush,  1,  and 
has  been  followed  in  many  unreported  cases  since  that  time. 

It  only  remains  than  to  decide  whether,  if  a  public  officer  be  in  a 
state  of  intoxication  while  engaged  in,  or  when  bylaw  he  is  required 
to  be  engaged  in,  the  discharge  of  official  duties,  he  is  guilty  of 
misfeasance  in  office  within  the  meaning  of  the  Constitution. 

Bouvier  defines  misfeasance  to  be  the  performance  of  an  act, 
which  might  be  lawfully  done,  in  an  improper  manner,  by  which 
another  person  receives  an  injury;  and  misfeasance  in  office  would 
therefore  seem  to  be  the  improper  doing  of  an  official  act. 

The  second  Constitution  of  this  State  provided  that  clerks  should 
be  removable  from  office  by  the  Court  of  Appeals  ''for  breach  of 
good  behavior."  In  proceedings  under  that  provision,  this  court 
held  that  the  inquiry  must  be  confined  to  misconduct  in  office,  and 
that  conduct  however  immoral,  which  did  not  relate  to  the  official 
action  of  the  clerk,  constituted  no  ground  for  his  removal.  Com' 
monwealth  v.  Barry,  Hardin,  238;  Commonwealth  v.  Chambers ,  1 
J.  J.  Marsh.  160. 

In  the  latter  case  the  court  said  it  was  '' proper  to  separate  the 
character  of  the  man  from  the  character  of  the  officer,"  and  that  it 
had  '^no  power  to  remove  a  clerk  for  crimes  committed  so  long  as 
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he  diaoharged  the  duties  of  his  office  welL"  In  this  case  no  com- 
plaint is  made  that  the  appellee  did  not  faithfully,  honestly  and 
correctly  discharge  all  his  duties  as  an  officer,  there  was  therefore 
no  misconduct  as  an  officer  on  his  part,  howeyer  reprehen- 
sible his  conduct  as  an  individual  may  have  been.  It  is  only 
for  misconduct  in  connection  with  his  official  duties  that  the 
Constitution  authorizes  him  to  be  removed  from  office  upon  an  in- 
dictment, and  as  the  only  misconduct  charged  was  individual  and 
personal,  and  not  official  in  its  character,  the  judgment  must  be 

affirmed. 

Judgment  affrfMd. 


BOBIKSOK    V.    DirVALL. 
(79^7.  88.) 

■ 

Inawtanc6 — Uf6  — father  for  cMld^ren — ataignmmU, 

A  policy  procured  by  one  on  his  own  life  for  the  benefit  of  his  wife  and 
children  is  not  assignable  by  him  daring  the  life  of  any  of  the  bane* 
fidaries. 

n  UFPIOIENTLY  reported,  38  Am.  Eep.  292. 


Kektugkt  CsiirrBAL  Bailboad  Compaky  y.  Thomas'  Adkik- 

ISTBATOBS. 

09  Ky.  leo.) 

Carrier — eovUriXmtary  negligence  of  railway  paeeenger — riding  in  haggage-car. 

A  railway  passenger  injared  while  volantarily  and  annecessarily  riding  in  a 
baggage-car,  withoat  the  knowledge  of  the  conductor,  and  who  woald  ha^e 
escaped  had  he  been  in  a  passenger-car,  is  withoat  remedy.* 

ACTION  of  damages  for  death  of  plaintiff's  intestate  by  negli- 
geuce.     The  opinion  states  the  case.    The  plaintiff  had  judg- 
ment below. 

*  To  same  effect,  Homton,  etc,  R.  Co,  t.  ClemmoiM  (55Tex.  88),  40  Am.  Rep.  798. 
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8Uv9HSon  d  (yffara,  for  appellant. 

/.  Q.  Ward  and  a  W.  Wert,  for  appellee. 

GoFSB,G.  J.  June  21^  1876^  while  one  of  the  appellant's  passenger 
tndns  was  proceeding  on  its  way  from  Lexington  to  Oovington^  it 
came  in  collision  with  a  herd  of  cattle  straying  on  the  track,  and 
the  engine,  baggage  and  express  car  were  wrecked,  whereby  Edwin 
M.  Thomas,  then  trayelling  in  the  latter,  was  instantly  killed. 

This  action  was  broaght  by  his  personal  representative  under  sec- 
tion 1,  chapter  57,  of  the  general  statutes,  to  recover  damages  for 
the  loss  of  the  life  of  Thomas,  on  the  ground  that  it  was  caused  by 
the  negligence  of  the  agents  and  employees  of  the  company. 

The  answer  admitted  the  death  of  Thomas,  but  denied  the  charge 
of  negligence  on  the  part  of  its  agents  and  employees,  and  alleged 
that  the  decedent  was  himself  guilty  of  negligence,  but  for  which 
his  life  would  not  have  been  lost. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and 
the  court  having  refused  a  new  trial,  the  company  has  brought  the 
case  here  for  review. 

Upon  the  question  whether  the  agents  and  servants  of  the  ap- 
pellant engaged  in  running  the  train  were  guilty  of  negligence  in 
not  preventing  the  wrecking  of  the  train,  the  evidence  was  con* 
Aiding. 

The  facts  touching  the  alleged  contributory  negligence  of  the  de- 
cedent are  about  as  follows: 

He  was  in  the  employ  of  the  Adams  Express  Company,  and  en- 
gaged in  running  as  messenger  between  Lexington  and  Covington. 
On  the  day  of  his  death  he  went  from  Covington  to  Nicholasville  in 
charge  of  the  express  goods  on  the  train.  In  the  evening  he  started 
to  return  to  Covmgton,  in  order  to  be  there  on  the  following  morn- 
ing to  go  out  again  in  charge  of  freight.  On  his  return  trip  he  was 
not  on  duty  as  messenger,  but  the  duty  was  performed  by  another. 
He  paid  no  fare;  but  under  the  agreement  between  the  express 
company  and  the  railroad  company  the  former  paid  a  gross  sum 
for  the  transportation  of  its  freight  and  messengers. 

There  is  a  rule  of  the  express  company  forbidding  any  one  to  ride 
in  the  express  car  except  the  messenger  on  duty;  and  there  is  also 
a  rule  of  the  railroad  company  that  conductors  and  baggage-masters 
must  not  allow  any  person  to  ride  in  baggage,  mail,  or  express  cars 
whose  duty  does  not  r^uire  them  to  be  there. 
Vol.  XLTI— 27 
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The  decedent  went  into  the  express  oar  and  was  riding  there 
when  the  accident  occurred.  None  of  the  passenger  cars  were 
thrown  from  the  track,  and  no  one  in  any  of  them  was  injured. 
There  was  plenty  of  room  in  the  passenger  cars.  It  did  not  appear 
that  the  conductor  knew  the  decedent  was  riding  in  the  express  car. 

The  most  important  questions  in  the  case  grow  out  of  the  action, 
of  the  court  in  giving  and  refusing  instructions. 

In  the  first  instruction  giyen  for  the  plaintiff  the  court  told  the 
jury,  m  effect,  that  no  fault  on  the  part  of  the  intestate,  which  did 
not  contribute  to  the  wrecking  of  the  train,  would  authorize 
a  verdict  for  the  defendant,  on  the  ground  of  contributory 
negligence,  and  refused  to  instruct,  as  asked  by  the  defendant, 
that  it  was  the  duty  of  the  intestate  to  occupy  a  seat  in  one  of 
the  passenger  coaches,  and  that  if  he  went  voluntarily  into  the 
express  car,  and  it  was  more  dangerous  to  ride  in  that  car  than  in 
a  passenger  car,  and  that  his  life  was  lost  in  consequence  of  his 
being  in  the  express  car,  they  should  find  for  the  defendant. 

That  the  intestate  was  a  passenger,  and  entitled  to  the  privileges 
and  subject  to  the  duties  incident  to  that  relation,  is  not  disputed. 

When  the  defense  is  contributory  negligence,  the  proper  question 
for  the  jury  is,  whether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant,  or  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune  by  his  own 
negligence  or  want  of  ordinary  or  common  care  and  caution,  that 
but  for  such  negligence  or  want  of  ordinary  care  and  caution  on  his 
part  the  misfortune  would  not  have  occurred.  In  the  first  case,, 
the  plaintiff  would  be  entitled  to  recover  ;  in  the  latter,  he  would 
not.     Railroad  Co.  v.  Hoehly  12  Bush,  41. 

And  this  rule  applies  as  well  when  the  negligence  of  the  plaintiff 
exposes  him  to  the  injury  as  when  it  co-operates  in  causing  the 
misfortune  from  which  the  injury  results.  Doggeti  v.  R.  Co.,  34 
Iowa,  284 ;  (Megrove  v.  R.  Co.,  20  N.  Y.  492 ;  R.  Co.  v.  DUU,  4 
Bush,  590 ;  R.  Co.  v.  Sickings,  5  id.  1 ;  McAunich  v.  R.  Co.y  20 
Iowa,  345. 

When  a  passenger  enters  a  railway  train  he  should  take  a  seat  in  a 
passenger  coach,  if  there  is  room,  and  if  he  voluntarily  goes  to  a 
position  of  greater  danger,  and  is  injured,  the  question  whether  he 
is  guilty  of  contributory  negligence,  which  will  defeat  his  action, 
will  depend  upon  the  nature  of  the  misfortune  which  resulted  in 
his  injury.     R.  Co,  v.  Montgomery^  7  Ind.  474. 
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Contributory  negligence  is  a  defense  which  confesses  and  avoids 
the  plaintiff's  case,  and  must  be  made  out  by  showing  affirmatively, 
not  only  that  the  plaintiff  was  guilty  of  negligence,  but  that 
such  negligence  co-operated  with  the  negligence  of  the  defend- 
ant to  produce  the  injury. 

If  a  whole  train  be  precipitated  down  an  embankment,  or  through 
a  bridge  into  deep  water,  and  a  passenger  seated  in  the  express  car 
is  drowned,  his  representative  will  have  the  same  right  to  recover 
as  the  representative  of  a  passenger  who  was  seated  in  a  passenger 
coach.  There  could  be  no  pretense  for  saying,  that  because  the 
paaaenger  in  the  express  car  was  more  exposed  to  danger  in  case  of  a 
collision  with  a  train  running  in  the  opposite  direction  than  he 
would  have  been  if  he  had  been  in  a  passenger  coach,  he  ought 
not  to  recover,  when  it  is  clear  that  as  respects  the  misfortune 
which  actually  occurred,  his  danger  was  not  at  all  increased  by  the 
fact  that  he  was  in  the  express  car. 

So  also  of  a  large  class  of  railroad  disasters  which  result  from  the 
giving  way  of  the  track,  or  the  breaking  of  some  portion  of  a  car. 

These  are  as  liable  to  occur  at  one  portion  of  a  train  as  at  another, 
and  consequently,  a  passenger  is  in  no  more  danger  of  injury  from 
such  accidents  in  the  express  car  than  in  a  passenger  car,  ^Don- 
nell  V.  Railroad  Oo,,  59  Penn.  250 ;  and  the  fact  that  he  was  in 
that  car  when  the  accident  occuiTed  would  not  defeat  his  right  to 
recoTer,  unless  perhaps  the  injury  should  result  from  some  agency 
in  that  car  which  would  not  have  existed  in  a  passenger  car. 

But  there  is  another  class  of  disasters  in  which  the  danger  may 
be  greater  in  the  express  car  than  in  the  passenger  car.  Express 
cars  are  usually  in  advance  of  passenger  cars,  and  in  case  of  collision 
with  stock  or  other  objects  on  the  track,  or  with  trains  running  in 
an  opposite  direction,  the  danger  may  be  greater  in  the  express  car. 

The  question  of  contributory  negligence  may  be  further  affected 
by  other  facts. 

The  conductor  is,  as  to  the  train  under  his  charge,  the  general 
agent  of  the  company ;  and  if  a  passenger  be  invited  by  him  to 
occupy  a  position  more  dangerous  than  a  seat  in  a  passenger  car, 
and  the  passenger  is  injured  while  in  that  position,  the  company 
could  not  d^eat  an  action  for  the  injury  by  a  plea  of  contributory 
negligence.  In  such  a  case  the  act  of  the  conductor  would  be  the 
act  of  the  company.  Burns  v.  BaUroad  Co.,  50  Mo.  139 ;  Clark 
T.  Jtattroad  Co.,  36  K  Y.  185. 
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If  a  oondnctor  require  a  passeDger  to  oooupy  a  dangerous  position, 
the  oompony  would  be  liable  in  the  same  manner  as  if  it  had  itself 
given  the  order. 

Ordinarilj,  it  is  the  duty  of  a  oonductor  to  warn  a  passenger 
known  to  be  occupying  a  dangerous  position  on  the  train,  and  to 
request  him  to  take  a  seat  in  the  passenger  car,  and  his  failure  to 
do  so  may  sometimes  be  equivalent  to  the  consent  of  the  company 
that  the  passenger  may  occupy  that  position.  50  Mo.  139  ;  36  N. 
Y.  135.  But  he  is  not  bound,  at  the  peril  of  the  company,  to  know 
that  a  passenger  is  in  an  exposed  position,  and  unless  he  does  know 
it,  the  passenger  has  no  right  tocomplain  that  he  was  not  warned. 

It  is  the  duty  of  passengei*s  to  occupy  the  cars  provided  for  them, 
and  the  conductor  has  a  right  to  presume  that  they  are  doing  so 
until  he  knows  the  contrary  ;  and  if  a  passenger  goes  into  the  bag* 
gage,  mail  or  express  car  without  the  knowledge  or  consent  of  the 
conductor,  he  will  not  be  permitted  to  urge,  as  an  excuse  for  re- 
maining there,  that  the  conductor  should  have  discovered  him  and 
ordered  him  back  to  his  seat,  but  failed  to  do  so.  No  one  can  be 
permitted  to  justify  or  excuse  his  own  improper  conduct  by  alleging 
that  it  was  the  duty  of  another  to  prevent  such  conduct  on  his  part. 

It  seems  to  us  therefore  that  when  contributory  negligence  is 
interposed  as  a  defense  to  an  action  against  a  railroad  company  for 
negligently  injuring  a  passenger,  and  the  supposed  negligence  con- 
sists in  the  fact  that  the  passenger  voluntarily  occupied  a  position 
in  the  train  which  was  more  dangerous  than  the  position  he  should 
have  occupied,  the  nature  of  the  accident  causing  the  injury  is  to 
be  considered ;  and  if  upon  such  consideration  it  appears  that  the 
danger  of  injury  from  that  particular  accident  was  materially  in- 
creased by  the  fact  that  the  passenger  was  in  that  particular-  place 
instead  of  the  place  he  should  have  occupied,  he  ought  not  to  re* 
cover,  unless  he  was  there  with  the  consent  of  the  conductor. 

But  if  the  nature  of  the  accident  be  sach  that  the  danger  of 
injury  was  not  enlianced  in  consequence  of  the  position  occupied  by 
the  passenger,  or  if  the  accident  was  of  such  a  nature  as  was  as 
likely  to  occur  in  one  portion  of  the  train  as  another,  or  if  he  occu- 
pied the  place  with  the  knowledge  or  consent  of  the  conductor,  his 
right  of  recovery  will  not  be  affected  by  the  fact  that  he  was  at  an 
improper  place. 

Applying  these  tests  to  the  case  before  us,  we  are  satisfied  the 
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court  erred  in  telling  the  jury  that  no  fault  on  the  part  of  the  in- 
testate which  did  not  contribnte  to  the  wrecking  of  the  train  would 
authorize  them  to  find  for  the  defendant,  and  in  refusing  instruc- 
tion *'  A''  asked  by  counsel  for  the  appellant. ' 

Counsel  for  the  appellee  cite  several  authorities  on  this  point,  but 
none  of  them  seem  to  us  to  bear  directly  upon  the  question* 

The  case  which  comes  nearest  to  this  is  O'Donnell  y.  RaUroad 
Co,,  59  Penn.  St.  239.  In  that  case  it  appeared  that  O'Donnell 
had  been  employed  by  the  defendant  to  work  on  one  of  its  bridges, 
and  as  part  of  his  wages  the  defendant  agreed  to  carry  him  to  and 
from  his  home  each  day  on  its  passenger  train.  After  he  had  been 
thus  engaged  for  near  two  months,  during  which  time  he  generally 
rode  in  the  baggage  car,  he  was  injured  while  riding  in  that  car,  in 
consequence  of  the  giving  way  of  the  track.  The  trial  court  charged 
the  jury  that  if  the  plaintiff  rode  in  the  baggage  car  by  invitation 
or  direction  of  the  conductor,  the  fact  of  his  being  in  that  car 
would  not  affect  his  right  to  recover  ;  but  such  invitation  or  direc- 
tion should  not  be  inferred  from  the*  mere  fact  that  he  had  been 
accustomed  to  ride  frequently  in  the  baggage  car  with  the  knowl- 
edge and  without  objection  on  the  part  of  the  conductor.  And 
further,  that  it  was  the  duty  of  passengers  to  occupy  the  place  pro- 
vided for  them ;  the  baggage  cars  are  assigned  for  baggage  and  not 
for  passengers,  and  any  one  possessed  of  intelligence  sufficient  to 
travel  should  be  held  to  know  that  the  baggage  car  is  not  an  ap- 
propriate place  for  passengers,  and  if  a  passenger  chooses  to  leave 
his  seat  in  the  passenger  cars,  and  go  into  the  baggage  cars,  he  is 
guilty  of  negligence,  and  if  it  is  shown  to  the  satisfaction  of  the  jury 
that  such  negligence  contributed  in  a  material  degree  to  his  injury, 
he  could  not  recover.  Commenting  on  this  instruction,  Aonbw, 
J.,  said  :  ''In  view  of  the  evidence,  this  instruction  was  erroneous. 
The  plaintiff  had  been  riding  in  the  baggage  car  twice  a  day  for 
about  two  months.  Murphy,  the  conductor,  himself  admitted  that 
Liiston's  men  (of  whom  O'Donnell  was  one)  rode  frequently  in  the 
baggage  car  without  his  objecting ;  that  he  never  ordered  them 
out.  When  they  got  on  that  car  they  generally  remained  without 
objection ;  that  he  had  no  recollection  of  requesting  them  to  go 
into  the  passenger  car,  and  that  he  had  not  at  any  time  requested 
the  plaintiff  to  leave  the  baggage  car.  *  *  *  Under  these  cir- 
cumstances it  cannot  be  justly  said  of  them,  as  of  ordimary  passen- 
gers, '  that  any  one  who  is  possessed  of  sufficient  intelligence  to 
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travel  should  be  held  to  know  that  the  baggage  car  is  not  an  appropri- 
ate place  for  passengers/  nor  to  say,  although  the  consent  of  the 
conductor  to  ride  there  may  be  inferred  from  these  facts ,  yet  it 
does  not  follow  that' the  company  is  liable,  unless  it  is  shown  that 
that  they  were  there  at  the  invikUion  or  by  the  direction  of  the 
conductor.  *  *  ♦  From  the  evidence  in  this  case,  the  jurj" 
might  reasonably  conclude  that  O'Donnell  was  in  the  baggage  car 
with  the  permission  of  the  conductor,  and  for  the  benefit  of  the 
company,  and  was  rightfully  there  at  the  time  of  the  accident." 
It  is  evident  from  this  language  that  the  court  did  not  mean  to  de- 
cide that  being  in  the  baggage  car  would  not,  under  uiy  circum- 
stances, be  such  contributory  negligence  as  would  defeat  an  action 
by  a  passenger  to  recover  for  an  injury  sustained  while  riding  in 
that  car.  On  the  contrary,  it  seems  to  us  clear  that  the  court  en- 
tertained an  exactly  opposite  opinion.  After  saying  that  the  in- 
struction was  erroneous,  in  view  of  the  evidence,  the  learned  jndge 
proceeds  to  state  evidence  from  which  the  jury  might  have  inferred 
that  O'Donnell  was  riding  in  the  baggage  car  not  only  with  the 
knowledge  and  consent,  but  by  the  desire  of  the  conductor.  The 
suggestion  that  the  evidence  showed  that  the  plaintiff  had  been 
riding  in  the  baggage  car  twice  a  day  for  two  months,  with  the 
knowledge  of  the  conductor,  and  without  objection  on  his  .part, 
shows  that  the  court  only  meant  to  decide  that  the  evidence  would 
have  warranted  the  jury  in  finding  that  he  rode  there  with  the  con- 
sent of  the  conductor,  and  that  if  he  did  so,  he  was  not  guilty  of 
contributory  negligence,  and  this  implies  that  if  he  rode  there  with- 
out such  consent  he  was  guilty. 

In  Dunn  v.  Orand  Trunk  R,  Co,,  68  Me.  187;  8.  c,  4  Am.  Rep. 
267,  and  10  Am.  Law  Beg.  (N.  S.)  615,  the  only  negligence  alleged 
was,  that  the  plaintiff  took  passage  on  a  saloon  car  attached  to  a 
freight  train,  contrary  to  a  regulation  of  the  company  forbidding 
the  carrying  of  passengers  on  such  trains.  The  conductor  knew  the 
plaintiff  was  in  the  car  before  the  train  started  but  failed  to  direct 
him  to  get  off;  and  after  train  started  received  fare  for  a  fiistrclass 
passage.  The  company  was  held  liable  on  the  ground  that  it  was 
the  duty  of  the  conductor  to  enforce  the  regulation,  and  having 
failed  to  do  so,  the  company  was  bound  by  his  acts  and  omissions, 
and  became  as  to  the  plaintiff  a  carrier  of  passengers,  and  bound 
to  the  same  extent  as  if  the  plaintiff  had  been  injured  on  one  of 
its  passenger  trains. 
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In  Edgerton  v.  JV:  Y.  di  K  R.  R.  (Jo.,  39  N.  Y.  227,  the  only 
n^ligence  imputed  to  the  plaintiff  was,  that  he  took  passage  on 
the  caboose  attached  to  a  freight  train.  The  ease  showed  that  the 
company  was  in  the  habit  of  carrying  passengers  in  that  way,  and 
as  in  Dunnes  case,  supra,  the  court  held  that  it  incurred  the  same 
liability  as  if  he  had  been  a  passenger  on  a  passenger  train. 

In  Carroll  v.  Railroad  Co,,  1  Duer,  579,  it  appeared  the  plaintiff 
rode  in  the  baggage  car  with  the  consent  of  the  conductor. 

L,,  C.  £  L,   R.  R.  y.  Mahoney,  7  Bush,  239,  was  an  action 

under  the  third  section  of  the  statute  for  ^^  willful "  negligence,  and 

has  no  application  here. 

[Omitting  a  minor  point.] 

Reversed  and  remanded. 


Field  y.  Ghipley. 

09  Kj.  260.) 

OofUraet  —  to  asdgn  fees  of  offloe — pubUopoUc^, 

A  ooDtract  by  a  clerk  of  a  ooart  to  aaeigii  all  the  fees  of  his  office  to  pajr  a 
debt  U  void  as  against  pablic  policy     {See  nate^  p.  390.) 


B 


ILL  for  injunction.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 


Byur  it  Davie,  for  appellant. 

ffoodloe,  Roberts  £  Humphrey,  for  appellee. 

Pbyob,  J.  S.  F.  Chipley,  the  clerk  of  the  LouisyiUe  Chancery 
Clourt,  being  indebted  toNeill  B.  Field  in  the  sum  of  about  $28,000, 
evidenced  by  several  promissory  notes,  for  the  purpose  of  securing 
its  payment  entered  into  an  agreement  with  Field,  by  which  Chipley 
transferred  and  delivered  to  John  G.  Walker  ''  all  the  demands 
and  claims  due  to  him,  the  said  Chipley,  as  ^ees  of  his  said  office, 
which  have  accrued  between  the  Ist  of  August,  1877,  and  the  27th 
of  February,  1878,  and  further  agreed  to  assign  to  the  said  Walker 
for  a  like  purpose  aU  claims  due  to  him,  the  said  Chipley,  as  fees 
of  his  said  office  which  shall  accrue  to  him  hereafter,  or  from  the 
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date  of  the  agreement  until  the  debt  of  Field  is  paid/'  the  same  to 
operate  as  a  transfer  and  assignment  of  such  claims,  demands,  and 
fees  as  they  accrue.  Walker,  as  trustee,  was  designated  as  the  col- 
lector for  the  parties,  and  at  the  end  of  each  month  the  trustee  is 
to  pay  over  to  the  said  Field  the  collections  made  except  as  follows: 
He  is  to  pay  the  deputies  of  said  clerk,  as  salaries,  and  for  the 
other  expenses  of  said  office  $330;  to  S.  F.  Chipley  the  clerk,  $225; 
to  the  Farmers  and  Drovers'  Bank,  $250  on  a  debt  of  $1,300  due 
that  bank;  to  the  auditor  of  public  accounts,  until  the  debt  of  said 
clerk  for  back  taxes  is  paid,  $115.  For  making  transcript  of 
records  the  trustee  is  to  pay  the  amounts  due  from  the  office  to* 
Benj.  F.  Field  and  George  McOowan.  The  sums  collected  by  said 
Walker  as  taxes  on  suits  hereafter  brought  shall  be  kept  entirely 
separate  from  said  account,  and  shall  by  him  be  paid  over  to  the 
State,  and  the  said  Field  is  given  no  right  thereto. 

Chipley  further  agrees  to  make  Field  a  power  of  attorney,  giving 
him  full  power  to  collect  or  appoint  collectors  in  Chipley's  name,  if 
Field  sees  proper  to  do  so,  and  to  distrain  for  the  same  in  said  Chip- 
ley's  name  where  it  is  a  proper  cause  for  distraint.  This  last  clause 
applies  to  fees  already  delivered  to  Field.  The  trustee  is  to  make 
a  monthly  statement  of  his  accounts,  and  the  books  of  the  office 
are  at  any  time  to  be  open  to  the  inspection  of  said  Field's  agents 
or  counsel  for  the  purpose  of  investigating  and  overlooking  the 
conduct  of  said  trust. 

The  appellant  Field  instituted  this  action  in  equity  in  the  Louis- 
ville Chancery  Court,  alleging  that  the  trustee  Walker  had  resigned 
his  office  on  the  10th  of  February,  1879,  and  that  Chipley,  the  de- 
fendant, had  refused  to  have  another  trustee  appointed  in  his  stead; 
that  Chipley  is  insolvent  and  is  proceeding  to  collect  the  fees  of 
the  office  without  applying  the  proceeds  to  the  payment  of  his  debt. 
He  asks  for  a  temporary  injunction  restraining  the  appellee  from 
collecting  his  fees,  and  the  appointment  of  a  receiver  for  that  pur- 
pose, and  that  the  collections  be  applied  in  the  manner  agreed  on 
by  the  parties.  The  chancellor,  on  the  hearing  below,  adjudged 
the  appellant  entitled  to  the  fees  already  assigned  and  delivered^ 
but  dismissed  the  action  as  to  appellant's  claim  to  the  fees  of  the 
office  to  become  due,  or  that  might  accrue  after  the  date  of  the 
contract.  The  judgment  below  is  made  to  rest  on  two  grounds: 
first,  it  is  an  agreement  to  sell  something  not  in  existence;  second^ 
that  the  contract  is  against  public  policy. 
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Ab  to  the  first  question  raised,  counsel  for  the  appellant  has  re- 
ferred to  soTeral  authorities  sustaining  the  validity  of  such  an 
agreement,  but  the  whole  current  of  authority  in  this  State  is  op- 
posed to  such  a  doctrine.  The  case  of  WhiUhntd  y.  Rooty  reported 
in  2  Metcalfe,  in  no  manner  sustains  the  position  assumed  by 
counsel,  uid  instead  of  determining  that  the  title  to  the  whislgr 
would  Test  in  the  purchaser  in  that  case  as  the  whisky  was 
made,  a  contrary  conclusion  was  reached,  by  which  the  appel- 
lant ?ras  confined  to  a  recovery  in  damages  for  the  failure  of  the 
appellee  to  comply  with  his  contract.  Boot  ft  Co.,  in  that  case, 
being  distillers,  sold  to  Whitehead  ft  Co.  ten  thousand  doUais' 
worth  of  whisky  at  twenty-one  cents  per  gallon,  to  be  delivered 
within  twelve  months  from  the  date  of  the  contract.  The  whisky 
was  not  made  or  in  existence  at  the  time,  and  the  court  below  held 
for  that  reason  the  contract  invalid,  or  overruled  a  demurrer  to 
an  answer  presenting  such  a  defense.  This  court  in  that  case  recog- 
nized the  distinction  between  existing  contracts  for  the  future  deliv- 
ery of  property  and  sales  of  like  property.  In  the  latter  instance  the 
title  passes,  and  where  there  is  only  an  agreement  to  sell,  and  a  viola- 
tion of  that  agreement, the  party  injured  can  only  recover  such  dama- 
ges as  he  may  have  sustained  in  consequence  of  the  breach.  The 
cwseB  ot  HutchiTisony.  i%rd,9Bush,  318;  s.  c,  15  Am.  Bep.  711; 
Neiwc&mby.  CabeU,  10  Bush,  460;  Moss  v.  Meshew,  8  id.  187,  recog- 
nize this  rule.  Waiving  however  the  consideration  of  this  question, 
the  present  contract  should  be  declared  void  as  being  against  public 
policy  and  in  effect  a  sale  of  the  appellee's  office. 

Section  1  of  chapter  81,  general  statutes,  provides  that  ^'  no  office 
or  post  of  profit,  trust  or  honor,  under  this  Oommonwealth,  whether 
civil  or  military,  legislative,  executive,  ministerial,  or  judicial,  nor 
the  deputation  thereof,  in  whole  or  in  part,  shall  be  sold  or  let  to 
farm  by  any  person  holding  or  expecting  to  hold  the  same.  The 
person  selling  or  letting  and  the  person  buying  or  recovering,  or 
with  whose  knowledge  the  same  has  been  bought  for  him  by  another 
shall  be  disqualified  from  holding  such  office  or  post,  or  the  depu- 
tation thereof ,  and  upon  conviction  shall  be  expelled  therefrom." 
The  second  section  reads,  ''  except  as  to  bonds  of  indemnity  from  a 
deputy  and  his  sureties  given  to  a  sheriff,  sergeant  of  the  Court  of 
Appe^s,  clerk  or  marshal,  every  contract  or  security  made  or  ob- 
tained in  violation  of  the  preceding  section  shall  be  void."  While 
the  facts  evidenced  by  the  contract  between  the  parties  are  not  suf- 
Vol.  XLII  — 28 
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ficient  to  subject  them  to  the  severe  penalties  imposed  by  the  statute, 
the  chancellor,  when  asked  to  enforce  such  an  agreement,  conced- 
ing that  he  can  exercise  such  a  power  over  the  subject-matter,  will 
not  close  his  eyes  to  the  contents  of  the  agreement,  or  the  conse- 
quences that  must  necessarily  follow  from  the  recognition  of  appel- 
lant's right  to  demand  that  every  order  and  record  in  the  office  of 
his  clerk  shall  always  be  open  to  the  inspection  and  investigation  of 
the  api)ellaut,  his  trustee,  and  a  I'eceiver,  if  one  should  be  appointed 
by  the  coi^rt.  Assuming  that  the  consideration  for  which  this  con- 
tract was  executed  by  the  clerk  was  for  money  loaned,  and  this  is 
not  questioned,  the  entire  proceeds  of  the  office  have  been  turned 
over  to  the  appellant,  and  the  appellee,  the  clerk,  is  performing 
the  duties  of  the  office  under  a  stipulated  salary,  to  be  paid  by  the 
appellant  or  his  trustee,  with  his  subordinates  paid  in  like  manner, 
and  such  salaries  as  have  been  agreed  on  by  the  appellant  and  the 
appellee. 

The  appellee  is  to  receive  $225  per  month  from  the  proceeds  of 
his  office,  worth  from  ten  to  fifteen  thousand  dollars  per  annum,  an 
office  that  of  necessity  requires  the  employment  of  many  subordi- 
nates, their  presence  and  labor  being  indispensable  to  the  proper  ad- 
ministration of  justice.  These  employees  are  to  be  paid  such  sums 
as  the  trustee  may  see  proper  to  pay  them,  as  $300  is  the  aggregate 
sum  per  month  for  their  services  and  the  expenses  of  the  office. 
These  expenses  must  embrace  fuel,  lights,  etc.,  all  of  which  are  to 
be  purchased  with  the  funds  that  are  intnisted  to  the  trustee,  and 
if  payment  is  denied  by  him  for  these  expenses  or  the  salaries  of 
employees,  the  doors  of  the  clerk's  office  are  closed,  and  the  chan- 
cellor rendered  powerless  to  act  by  reason  of  the  intervention  of  the 
trustees  selected  by  the  parties  to  this  contract.  Besides,  the 
auditor  of  public  accounts  finds,  when  calling  on  the  clerk  for  taxes 
long  since  due  on  suits,  etc.,  that  this  public  money  is  in  the  pos- 
session of  a  trustee  who  is  required  to  pay  into  the  treasury  as  much 
as  $115  per  month,  and  the  clerk,  whose  duty  it  is  to  retain  the 
custody  of  this  public  money,  has  surrcndered  all  control  over  it. 
This  contract  makes  the  appellee  the  deputy  of  the  appellant,  with 
the  obligation  resting  on  the  former  to  discharge  all  the  duties  of 
the  office  for  the  sum  of  two  hundred  and  twenty-five  dollars  per 
month,  his  employees  and  the  State  to  look  to  the  appellant  or  the 
trustee  for  all  the  moneys  to  which  they  or  either  of  them  may  be 
entitled.      The  chancellor  will  not  permit  his  clerk  to  surrender 
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fluch  rights  as  are  essential  to  the  proper  discharge  of  the  duties  of 
the  office,  and  we  have  been  cited  to  no  case  where  a  like  contract 
has  been  enforced. 

In  the  case  of  Coniba  v.  Brashears,  6  J.  J.  Marsh.,  631,  Luff,  the 
depnty,  was  entitled  to  a  certain  part  of  the  profits  by  reason  of  his 
services  as  deputy  sheriff.  In  the  case  of  Cheek  v.  Tilley,  31  Ind., 
the  deputy  clerk  was  entitled  by  contract  to  share  the  emoluments 
of  the  oflSce,  and  in  Rice's  Equity  Reports  (South  Carolina)  the 
contract  was  of  a  similar  nature,  and  the  litigation  originated  as  to 
the  right  to  the  fees  after  the  principal  clerk  had  made  an  assign- 
ment of  his  effects  and  retired  from  office.  This  class  of  cases  has 
been  held  not  to  be  in  contravention  of  public  policy,  and  while  the 
chancellor  might  even  decline  to  appoint  a  receiver  in  behalf  of  a 
deputy  for  services  rendered  in  his  own  court,  still  such  cases  bear 
no  analogy  to  the  one  being  considered.  While  the  fact  of  the  ap- 
pellee having  appropriated  the  proceeds  of  his  daily  labor,  both 
physical  and  mental,  to  the  payment  of  appellant's  demand  may 
afford  no  reason  for  denying  the  latter  relief,  if  by  the  agreement, 
as  in  this  case,  the  public  officer  has  surrendered  such  control  over 
the  future  emoluments  of  his  office  as  to  deprive  him  of  the  means 
of  procuring  the  necessary  employees  to  transact  the  business  of  the 
office,  or  to  defray  the  necessary  expenses,  it  becomes  at  once  the 
dutv  of  the  chancellor  to  declare  such  contracts  null  and  void.  The 
contract  in  this  case  goes  to  a  greater  extent  even  than  depriving 
the  clerk  of  the  means  of  defraying  the  necessary  expenditures  of 
the  office,  but  has  placed  the  funds  of  the  State  in  the  hands  of  the 
trustee  and  beyond  his  control.  If  such  a  contract  was  valid  at 
law,  and  for  its  violation  damages  could  be  recovered  on  account  of 
a  breach,  still  the  chancellor  when  asked  to  enforce  its  specific  per- 
formance, in  considering  the  inconvenience  resulting  from  such  a 
judgment,  and  its  effect  upon  the  public  interests,  should  not  hesi- 
tate to  refuse  relief. 

If  this  contract  can  be  enforced,  it  opens  the  door  for  speculation 
on  the  public  offices  of  the  State  under  the  guise  of  a  contract  for 
the  loan  of  money,  and  while  the  loan  in  this  case  may  have  been  in 
good  faith  and  for  no  such  purpose,  the  recognition  of  the  validity 
of  such  agreements  would  prove  so  detrimental  to  the  public  inter- 
ests that  the  chancellor  should  disregard  them.  The  judgment  is 
-fiieref  ore  affirmed. 

Judgment  afirmed. 
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NoTB  BT  THX  RxpoBnR.—To  nine  effect,  Bobertmm  ▼.  AoMfum,  65  Ala.  810 ;  s.  a,  8» 
Am.  Rep.  17. 

But  in  Stout  ▼.  EnnU,  28  Kane.  706,  it  was  lield,  that  a  contract,  made  after  the  defend- 
ant  had  been  elected  to  office,  that  the  officer  would  employ  the  other  partj  as  his  deputy 
for  the  term  of  three  years  and  during  his  term  of  office,  and  would  pay  to  him  for  his 
senrices  one-half  of  the  net  salary  and  fees  of  the  office,  i3  not  necessarily  illegal  or  void. 
The  court  said:  '*  The  sole  question  inyolyed  in  this  case  is,  whether  this  instrument  in 
writing  is  valid  or  not.  Prima  facte,  it  is  legal  and  valid,  and  founded  upon  a  sufficient 
consideration;  and  before  we  can  hold  that  it  is  illegal  or  invalid  or  not  founded  upon  a 
sufficient  consideration,  its  illegality  or  invalidity  or  want  of  consideration  must  be  made 
to  affirmatively  appear  by  something  outside  of  the  instrument  itself,  ■ftnri**hi»^g  extrinsic 
thereto.  Is  there  any  thing  In  the  case  showiug  affirmatively  that  this  instrument  is  not 
legal,  or  not  valid,  or  not  founded  upon  a  sufficient  consideration? 

**  It  appears  from  the  petition  in  the  case  that  the  plaintiff  and  defendant  entered  into 
three  separate  contracts,  at  three  different  times.  The  first  contract  was  in  substance, 
that  if  the  plaintiff  would  support  the  defendant  for  nomination  and  election  to  the  office 
of  auditor  of  Henry  county,  Ohio,  the  defendant  would,  if  nominated  and  elected  to 
such  office,  employ  the  plaintiff  as  his  deputy  during  the  term  of  such  office.  Such  con* 
tract  was  of  course  ill^al  and  vi>id,  being  in  contravention  of  public  polipy. 

**  The  second  contract  was  made  after  the  election,  and  after  the  defendant  had  been 
both  nominated  aud  elected  to  such  office.  This  contract  was  in  substance,  that  the  de» 
fendantwouldemploy  the  plaintiff  as  his  deputy  for  the  term  of  three  ]rears,and  would 
pay  to  the  plaintiff  for  his  services  one-half  of  the  net  salary  and  fees  of  the  office.  Now 
this  contract  is  not  necessarily  illegal  or  void.  It  was  not  a  sale  or  a  '  fanning  *  of  the 
office  within  the  meaning  of  the  decision  in  the  case  of  Outon  v.  Rodes,  8  A.  K.  Marsh.  49S; 
18  ^Am.  Dec.  198.  There  is  no  pretense  that  the  defendant  was  to  abandon  the  office,  or  Uy 
give  it  up  to  the  plaintiff.  The  contract  was  simply  an  agreement  to  employ  the  plaintiff 
as  a  deputy,  and  to  give  him  a  portion  of  the  fees  and  salary  as  compensation.  The  de- 
fendant would  of  course  still  retain  the  possession  and  control  of  the  office,  and  the  plaintiff 
would  have  nothing  to  do  but  to  perform  the  ordinary  duties  of  a  deputy.  Tlwre  is  nolli- 
ing  inhering  in  the  contract  itself  that  would  render  it  illegal  or  void,  and  nothing  has 
been  shown  outside  of  the  contract  that  would  necessarily  render  it  Illegal  or  void.  Tlie 
defendant  however  claims  that  it  is  void  for  two  reasons:  First,  that  it  is  founded  opoa 
the  original  and  illegal  contract  made  prior  to  the  defendant's  nomination  and  elecHoni 
aud  second,  that  it  is  void  on  account  of  the  sixth  section  of  the  statute  for  the  prevention 
of  frauds  and  perjuries.  Comp.  Laws  of  1879,  p.  464,  f  6.  Now  it  is  not  shown  that  the 
second  contract  was  founded  upon  the  ihrst  illegal  contract,  nor  is  it  shown  that  it  has  any 
necessary  connection  therewith.  It  is  not  even  shown  that  one  was  the  inducement  for  the 
other.  Each  might  have  a  separate  and  Independent  existence,  and  either  mUgbt  exist  if 
the  other  had  never  been  made.  We  do  not  think  that  the  lint  nnnwisifly  vitiates  the 
second;  and  it  Is  certainly  not  shown  that  the  first  has  sooh  a  neoetsaiy  oonnectlon  witk 
the  second  as  to  vitiate  it.*' 
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CTION  to  recover  a  tax  paid.     The  opinion  states  the 
The  complainant  had  judgment  below. 


71  //.  BumeUy  city  attorney,  for  appellant. 

SimraU  d  Bodtey,  P.  J(^yt%j  and  W.  Linsdayy  for  appellees. 

Pbyob,  J.  These  seyeral  actioiiB  in  equity  were  instituted  in 
the  Lonisyille  Chancery  Court  by  George  W.  Anderson  and  others 
against  the  city  of  Louisyille,  in  which  it  is  alleged  that  they  (the 
plaintifb)  are  the  owners  of  certain  real  estate  in  the  county  of 
Jefferson,  within  the  corporate  limits  of  the  city  of  Louisville,  a 
municipal  corporation  created  by  the  laws  of  the  State,  and  author- 
ized to  sue  and  be  sued ;  that  this  corporation  for  a  number  of  years 
not  only  claimed  the  right,  but  did  in  fact  tax  the  lands  of  the 
plaintifb  (now  appellees)  for  its  own  municipal  purposes,  and  to 
defray  the  expenses  of  its  municipal  government.  The  lands  taxed 
are  then  particularly  described,  as  well  as  the  assessment,  levy,  and 
collection  of  the  taxes  for  each  year,  and  it  is  further  alleged  that 
the  land  had  been  used  during  those  years  for  farming  purposc3, 
and  that  the  same  had  never  been  appropriated  to  or  used  for  city 
purposes,  and  the  jurisdiction,  authority,  and  government  of  the  city 
are  of  no  use  or  benefit  to  the  land  or  its  owner ;  that  the  exten- 
sion of  the  boundary  of  the  city  so  as  to  embrace  this  land  was  to 
enable  the  corporation  to  tax  it,  and  thereby  increase  it  revenue, 
and  for  no  other  purpose  ;  that  the  taxation  was  unjust  and  illegal, 
and  is  not  now  imposed  on  the  land,  and  the  said  city  authorities 
have,  since  the  collection  of  these  taxes,  expressly  declared  that 
this  land  was  not  the  subject  of  taxation,  nor  does  the  corpora- 
tion now  claim  or  assert  the  right;  to  tax  this  property.  The 
appellees  also  allege,  they  paid  these  taxes  under  a  mistake  of  law 
and  fact,  and  in  ignorance  of  their  rights,  and  when  they  believed 
the  city,  by  reason  of  its  charter,  had  the  right  not  only  to  extend 
its  boundaries,  but  when  extended,  had  the  right  to  tax  all  property 
within  its  corporate  limits,  and  being  satisfied  the  same  was  a  legal 
charge  on  the  land,  and  that  the  corporation  would  proceed,  as  it 
threatened  to  do,  to  coerce  payment  by  a  sale  of  the  property ;  that 
the  corporation,  on  a  proper  demand  made,  refused  to  refund  the 
money  wrongfully  collected.  These,  in  substance,  are  the  facts 
alleged  in  each  petition,  and  the  only  denial  by  the  city  is,  the 
payments  were  not  made  under  a  mistake  of  law  or  fact,  and  an 
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affirmatiye  allegation,  that  in  view  of  the  location  of  the  land  and 
its  relation  to  the  city  population  and  improvements  the  right  of 
the  corporation  to  tax  was  at  least  questionable,  and  the  appellees, 
with  a  full  knowledge  of  all  the  facts,  consented  to  the  tax,  and 
paid  it  voluntarily,  and  without  even  a  protest.  The  corporation 
also  pleaded  the  five  years'  statute  of  limitation,  and  the  appellees 
replied  that  they  did  not  discover  the  mistake  made  by  them  as  to 
their  leigal  rights  until  the  10th  of  January,  1877,  to  which  there 
was  no  rejoinder. 

The  chancellor  adjudged  the  appellees  entitled  to  recover  on  the 
ground  that  they  made  the  payment  under  a  mistaken  belief  as  to 
the  right  of  the  city  to  impose  the  taxes,  and  that  it  would  proceed 
to  sell  the  property  (as  it  had  threatened)  if  the  taxes  were  not  paid. 
It  is  plain,  if  the  decision  of  this  coui't  in  the  case  of  Courtnav 
against  the  city  is  adhered  to,  that  the  corporation  had  no  ri^it  to 
levy  these  taxes,  and  equally  as  clear  the  appellees  paid  them  under 
a  mistaken  belief  that  the  city  had  the  right  to  impose  the  burden. 
There  was  no  question  raised  between  the  corporation  and  these 
tax-payers  as  to  their  liability  for  the  tax,  and  therefore  it  was  not 
paid  by  way  of  compromise  or  when  the  appellees  had  reason  to 
doubt  the  exercise  of  such  a  power  on  the  part  of  the  corporation. 
It  is  maintained  by  counsel  for  the  city,  in  an  argument  of  much 
force,  and  not  wanting  in  authority  to  support  it,  that  although  the 
city  may  have  had  no  right  to  tax  this  property,  and  the  payment 
of  the  tax  was  made  by  appellees  under  a  mistake  as  to  their  legal 
rights,  they  cannot  recover  back  the  money.  This  is  the  sole  ques- 
tion in  the  case. 

A  demurrer  was  filed  by  the  city  to  the  several  petitions,  but  that 
pleading  presents  the  same  question  as  that  arising  from  the  proof. 
This  court  will  assume,  without  discussing  the  facts  of  the  case, 
that  the  corporation  exceeded  its  power  in  levying  this  tax  and  re- 
quiring its  payment.  The  proof  is  conclusive  on  that  question. 
It  is  argued  by  counsel  for  the  city  that  this  question  does  not  arise 
upon  any  contract  made  between  the  corporation  and  the  tax-payer, 
but  by  reason  of  a  contribution  imposed  by  the  former  on  the  latter 
for  public  purposes  ;  and  when  this  burden  is  imposed,  there  is  a 
moral  and  political  duty  resting  on  the  citizen  to  discharge  it,  and 
although  the  tax  is  unconstitutional,  if  voluntarily  paid,  cannot  be 
recovered  back. 

In  the  case  of  Vhdenaood  v.  Brockman,  4  Dana,  309,  this  court 
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B^d:  "  When  it  can  be  made  perfectly  evident  that  the  only  consid- 
eration of  a  contract  was  a  mistake  as  to  the  legal  rights  or  obliga- 
tions of  the  parties^  and  where  there  has  been  no  fair  compromise  of 
bj^na  fide  and  doubtful  claims,  we  do  not  doubt  that  the  agreement 
might  be  avoided  on  the  ground  of  a  clear  mistake  of  law,  and  a 
total  want  therefore  of  consideration  or  mutuality."  This  doc- 
trine had  been  previously  announced  by  this  court,  in  the  case  of 
Fitzgerald  v.  Pechy  4  Litt.  125,  and  was  followed  in  the  case  of  Ray  v. 
Bk.  of  Kentucky y  3  B.  Monr.  510  in  which  it  is  said  :  '' Whenever, 
by  a  clear  and  palpable  mistake  of  law  or  fact,  essentially  bearing 
upon  and  affecting  the  contract,  money  has  been  paid  without  cause 
or  consideration,  which  in  law,  honor,  or  conscience  was  not  due  and 
payable,  and  which  in  honor  and  good  conscience  ought  not  to  be 
retained^  it  was  and  ought  to  be  recovered  back.''  The  same 
doctrine  has  also  been  recognized  in  numerous  other  cases 
decided  by  this  court,  in  all  of  which  the  court  has  been  care- 
ful to  say,  in  substance,  that  where  the  parties  are  differing 
as  to  whether  a  contract  was  entered  into,  or  the  nature  and 
character  of  its  stipulations,  or  have  made  a  compromise  of  an 
honest  and  bona  fide  claim,  the  chancellor  will  not  grant  re- 
lief on  the  ground  either  of  a  mistake  of  law  or  fact.  The  Supreme 
Court  of  Connecticut,  in  Northrop  v.  Oravee,  19  Conn.  548  says ; 
'<  We  mean  distinctly  to  assert,  that  when  money  is  paid  by  one  under 
a  mistake  of  his  rights  and  duty,  and  which  he  was  under  no  legal  or 
moral  obligation  to  pay,  and  which  the  recipient  has  no  right  in 
good  conscience  to  retain,  it  may  be  recovered  back,  whether  such 
mistake  be  one  of  fact  or  law,  and  this  we  insist,  may  be  done  both 
npon  the  principle  of  Christian  morals  and  the  common  law.''  In 
the  class  of  cases  arising  on  contracts  in  which  such  relief  has  been 
granted,  and  when  the  parties  not  only  contract,  but  are  compe- 
tent to  understand  their  business  transactions,  a  much  stronger 
case,  it  seems  to  us,  should  appear,  evidencing  the  mistake  com- 
plained of„  than  in  cases  where  a  corporation  invested  with  the 
power  to  tax  assumes  to  exercise  the  power  in  plain  violation  of 
the  constitutional  rights  of  the  citizen.  The  citizen  has  no  voice 
in  imposing  the  burden,  and  must  submit  to  a  proper  exercise  of 
the  power,  however  onerous  it  may  be,  and  in  determining 
wheth^  the  legislative  action  of  the  State  or  city  government  in 
such  cases  is  within  constitutional  limits,  he  has  the  right  to 
presume  the  perfect  legality  of  such  action,  and  the  maxim,  ignor- 
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aniia  legia  non  excusat  does  not  apply.  Ignorance  of  law  will  not  ex- 
cuse one  from  the  violation  of  either  the  criminal  or  penal  laws 
of  his  country,  nor  will  it  ordinarily  relieye  him  from  mistakes 
committed  in  the  business  transactions  of  life  ;  but  he  is  not  pre- 
sumed to  know  more  than  those  who  constitute  the  legislative  and 
executive  departments  of  the  government  under  which  he  lives, 
whether  State  or  municipal,  and  if  relief  can  be  granted  in  reference 
to  contracts  between  individuals,  the  stronger  the  necessity  for 
the  interposition  of  the  chancellor  in  a  case  like  this,  where  the 
burden  is  not  self-imposed,  or  discharged  by  reason  of  any  moral  or 
political  duty. 

While  the  payment  of  taxes  is  both  a  legal  and  moral  duty,  no 
obligation  rests  on  the  citizen  to  pay  or  submit  to  a  wrong  assess-' 
ment ;  and  when  he  pays  an  unauthorized  tax,  having  discharged 
the  burden  as  a  law-abiding  citizen,  he  had  the  right  to  believe, 
when  making  the  payment,  there  had  been  no  abuse  of  the  power 
to  tax  by  those  to  whom  it  had  been  confided.  Instead  of  punish- 
ing the  citizen  for  complying  with  what  he  believed  to  be  his  duty, 
by  withholding  from  him  the  money  he  has  wrongfidly  paid,  he 
should  be  encouraged  to  assume  such  burdens  instead  of  resisting 
the  collection,  and  this  should  be  done  by  refunding  him  the  money 
paid  when  there  was  no  legal  or  moral  obligation  upon  him  to  make 
the  payment,  nor  any  legal  or  moral  right  on  the  part  of  the  city  to 
make  the  demand  or  collect  the  money. 

It  is  true  that  Gooley  on  Taxation  lays  down  the  doctrine,  'Hhat 
a  tax  voluntarily  paid  cannot  be  recovered  back ;  or  says  that  it 
has  been  held  by  the  authorities  with  very  few  exceptions,  and  it 
is  immaterial  in  such  a  case  that  the  tax  is  illegally  laid,  or  even 
that  the  law  under  which  it  was  laid  was  unconstitutional :  every 
man  is  supposed  to  know  the  law,  and  if  he  voluntarily  makes  a 
payment  which  the  law  would  not  compel  him  to  make,  he 
cannot  afterward  assign  his  ignorance  of  the  law  as  the  reason  why 
the  State  should  furnish  him  with  legal  remedies  to  recover  it 
back."  • 

He  further  says :  **  All  payments  of  taxes  are  supposed  to  be 
voluntary  which  are  not  made  under  protest,  or  under  the  apparent 
compulsion  of  legal  process/' 

In  the  case  of  Sheldon  v.  School  Dutnet,  24  Oonn.  88,  it  was 
held,  if  one's  land  ih  sold  for  taxes  after  protest,  and  he  buys  it  in, 
it  must  be  regarded  as  a  voluntary  payment,  and  will  give  him  no 


JANUARY  TERM,  1881.  225 


City  of  Loaiflville  v.  Andenon. 


light  of  action.  The  case  of  Taylor  v.  Board  of  Health,  31  Penn. 
St.  73,  the  taxes  had  been  levied  under  an  unconstitutional  \aw,  and 
paid  for  a  series  of  years,  when  an  action  was  brought  to  recoyer  it 
back.  The  court  said  :  ^'  The  money  was  paid  without  dispute, 
and  he  thus  assented  to  the  collection  of  tax  for  public  purposes, 
and  of  course  to  the  application  of  it.     Relief  was  denied." 

In  the  case  of  Town  Council  y»  Burnet,  34  Ala.  it  was  held  that  the 
payment  of  money  to  a  town  clerk,  as  the  price  of  a  license  under  an 
ordinance  afterward  declared  void,  could  not  be  recovered  back. 

All  these  and  many  more  cases  referred  to  sustain  the  position 
assumed  by  the  attorney  for  the  city  ;  but  in  the  last  named  case, 
in  denying  a  recovery  for  money  paid  under  the  void  ordinance, 
the  court  distinguishes  that  case  from  one  where  money  has  been 
paid  in  discharge  of  a  void  assessment  of  taxes,  because  in  the  lat- 
ter case  there  was  an  apparent  means  of  enforcing  the  illegal  de- 
mand  without  resort  to  judicial  proceedings,  and  without  giving 
the  party  a  day  in  court.  Wilotf  v.  Parmer,  14  Ala.  627;  Crutchfield 
V.  Wood,  16  id.  702. 

While  this  court  recognizes  the  rule  laid  down  in  Gooley  and  the 
decisions  following  it,  we  differ  in  the  conclusion  reached  as  to  what 
constitutes  a  voluntary  payment  of  taxes.  In  the  case  of  the  City 
of  Covington  v.  Powett,  2  Met.  226,  Powell  instituted  an  action 
against  the  corporation,  in  which  it  is  alleged  ''  that  the  money 
paid  by  the  plaintiff  was  paid  aA  taxes  based  on  an  illegal  assessment 
made  by  the  city,  and  in  ignorance  of  his  rights,  or  of  the  fact  the 
assessment  was  illegal ;  but  he  believed  at  the  time  it  was  legal  and 
coUectible.''  The  city  did  not  contradict  the  fact  that  the  assessment 
was  void,  but  pleaded  that  the  plaintiff  was  apprised  of  the  law  and 
Iscta  when  he  paid  the  taxes,  and  with  such  knowledge  made  the 
payments  voluntarily ;  and  further  averred  **  that  the  appellant 
had  enjoyed  the  benefits  from  the  improvements  made  by  the  money 
collected  under  the  assessment,  in  common  with  the  other  inhabit- 
ants of  the  city."  It  was  held  in  that  .case  that  the  promptitude 
and  obedience  of  the  plaintiff  to  what  he  supposed  was  the  law 
should  not  prejudice  his  right  to  reclaim  the  money  paid,  if  paid 
wrongfully,  and  in  ignorance  of  his  rights  ;  nor  did  it  appear  that 
he  or  his  property  had  received  any  special  or  direct  benefit  from 
the  money  paid,  and  therefore  a  recovery  could  not  be  denied. 
The  judgment  of  the  court  below  was  affirmed,  and  the  money  im- 
properly collected  ordered  to  be  restored. 
Vol.  XLII  -  29 
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In  the  case  of  the  City  of  LatiisviUe  v.  Henning,  the  latter  sued 
the  city  to  recover  back  a  sum  of  money  paid  under  an  invalid  as- 
sessment^ alleging  that  the  plaintiffs  paid  the  money  in  ignorance 
of  their  rights.  The  city  denied  that  the  tax  was  unauthorized  and 
invalid,  but  admitted  that  if  no  lawful  authority  existed  to  impose 
the  tax,  then  the  plaintiffs  paid  the  money  in  ignorance  of  their 
rights.  This  court  held  the  taxation  unauthorized  in  that  case, 
and  affirmed  the  judgment  of  the  court  below  requiring  the  city 
to  refund  the  money.  The  plaintiffs  in  that  case  knew  as  much  of 
the  law  and  facts  applicable  to  their  rights  as  the  plaintiffs  in  the 
present  case.  They  knew  their  property  had  been  taxed,  and  be- 
lieved the  city  authorities  had  the  power  to  impose  the  burden,  and 
for  that  reason  paid  it.  These  cases  were  followed  by  the  case  of 
the  Citi/  of  Bowluig  Green  v.  Elrody  MS.  opinion,  and  we  find  no 
decision  of  this  court  in  conflict  with  the  doctrine  recognized  and 
established  in  these  cases. 

In  the  present  case,  both  the  city  and  the  appellees  acted  in  good 
faith.  They  both  believed  the  taxation  to  be  constitutional  until 
it  was  finally  made  to  appear  that  both  were  mistaken,  and  that' the 
city  had  received  the  money  of  appellees  without  any  consideration. 
There  was  no  contract  or  bargain  in  this  case  by  which  one  under- 
took to  pay  and  the  other  to  receive.  The  money  was  not  paid  at 
the  instance  of  the  tax-payer  to  one  who  was  a  mere  passive  agent 
without  authority  to  demand  or  coerce  payment,  but  to  one  who> 
had  not  only  the  authority  to  receive  it,  but  to  exact  payment  by 
levying  on  the  property  taxed;  and  upon  the  refusal  of  the  appellees 
to  pay,  a  sale  of  the  property  was  inevitable.  The  party  charged 
with  payment  has  been  afforded  no  opportunity  of  being  heard,  and 
knows  that  the  tax-gatherer  is  clothed  with  the  process  of  the  law 
to  enforce  his  demand  if  payment  is  denied:  Such  a  payment,  or 
a  payment  made  in  ignorance  of  the  fact  that  the  taxation  is  void^ 
with  a  knowledge  that  compelling  process  is  at  hand  to  coerce  the 
demand,  must  be  regarded  as  involuntary,  and  the  party  entitled 
to  recover  his  money. 

Where  a  party  is  entitled  to  a  day  in  court,  and  can  litigate  the 
demand  about  to  be  enforced  against  him,  but  instead  of  doing  so, 
voluntarily  pays  it,  he  is  without  remedy.  When  he  can  plead  and 
make  his  defense,  a  payment  made  under  protest  will  be  regarded 
as  voluntary,  or  if  he  has  an  option  either  to  litigate  the  question  or 
.cubmit  to  the  demand  and  pay  the  money,  in  all  such  cases  there  ia 
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no  compulsion,  and  relief  will  be  denied.     H^rran  y.  Monroe,  7 
CxuL  131., 

In  the  case  of  the  Toton  Council  of  CaAaba  y.  £umei,  already 
cited,  where  money  was  paid  to  the  clerk  of  the  town  in  order  to 
obtain  a  license  to  retail  liquor,  and  the  ordinance  requiring  the 
license  was  subaequently  held  yoid,  it  was  adjudged  that  no  recoyery 
could  be  had  of  the  money  paid  to  the  clerk,  as  there  was  no  proof 
the  payment  was  coerced  or  any  summary  process  compelling  its 
payment.  The  party  could  haye  refused  to  pay  the  money,  or 
could  haye  tested  the  yalidity  of  the  ordinance  without  subjecting 
himself  to  a  penalty,  or  could  at  least  haye  refrained  from  selling 
his  liquor  or  goods.  The  payment  of  taxes  is  regarded  as  inyolun- 
taiy,  because  the  tax-collector  has  the  authority  to  levy  and  sell  on 
the  refusal  to  pay.  The  process  is  summary  and  in  the  hands  of  the 
party  making  the  demand,  and  the  tax-payer  must  submit  to  the 
leyy  or  pay  the  money.  The  distinction  is  plain  between  such 
cases,  and  where  the  one  making  the  payment  is  himself  claiming 
the  right,  and  the  recipient  of  the  money  the  mere  passiye  agent 
of  the  corporation.  We  do  not  mean  to  be  understood,  in  recog- 
nizing this  distinction,  as  assenting  to  the  doctrine  that  no  recoyery 
can  be  had  in  any  case  where  the  money  sought  to  be  recoyered  has 
been  paid  under  a  mistake  of  law,  and  without  compulsion, 

[Omitting  minor  matter.] 

Judgment  affirmed. 


Louisville,  GiifrciKKAXi  and  Lexinotox  Railboad  Ooxpakt 

Y.  OoBTz's  Administratrix. 

(T»K7.4«I.) 

Negiiffenee  —  eontrUnUorp  — preiufnpUon  ef* 

^^hara  one  attempting  to  croes  a  railway  at  a  pablic  crosiing  was  found  thereon 
killed  by  a  train,  and  there  was  no  proof  as  to  hia  exercise  of  care;  bat  it 
appeared  that  he  was  a  careful  man,  and  familiar  with  the  croeeing  and  the 
time  of  the  paeaing  of  trains;  and  the  evidence  showed  negligence  on  the 
part  of  the  railway  company,  hM^  that  the  question  of  contributory  negli- 
gence was  properly  left  to  the  jury.* 


•  To  same  effect,  Oisafdy  ▼.  Ang^  (12  R.  I.  447),  84  Am.  Rep.  deO. 
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ACTION  of  damages  for  negligent  killing  of  plaintiff's  intestate. 
The  opinion  states  the  facts.      The  plaintiff  had  judgment 

below. 

Bameit  it  NMle,  for  appellant. 

W>  E,  Arthur  and  Si&vensan  S  (yHara^  for  appellee. 

Pryor,  J.  The  appellee's  intestate,  Michael  Goetz,  in  attempt- 
ing to  cross  the  track  of  the  Louisville,  Cincinnati  and  Lexington 
Shoi*t-Line  Bailroad  at  the  intersection  of  that  road  with  the  Ooy- 
ingtoii  and  Independence  turnpike,  was  run  over  and  instantly 
killed  by  a  train  of  cars  owned  and  operated  by  the  appellant 

The  widow  of  the  deceased,  as  his  administratrix,  instituted  the 
present  action  under  the  statute,  alleging  that  her  husband  lost  his 
life  by  reason  of  the  negligence,  etc,  of  the  employees  of  the  ap» 
pellant  in  running  its  trains,  and  recovered  a  judgment  for  $4,500 
in  damages,  of  which  the  appellant  is  complaining. 

The  testimony  conduces  to  show  that  the  traveller  on  the  turn- 
pike, on  his  way  from  Covington  to  Independence,  the  direction  in 
which  the  deceased  was  going,  is  prevented  from  seeing  the  line  of 
the  railway  or  its  trains  as  he  approaches  this  crossing,  by  reason 
of  an  elevation  or  high  ridge  of  ground  that  intervenes,  until  he 
reaches  a  point  at  or  near  the  center  of  the  railroad  track.  The  in- 
testate, a  farmer  about  forty-three  years  of  age,  while  driving  his 
team  from  Covington  to  his  home,  in  the  county  of  Kenton,  about 
seven  o'clock  in  the  evening,  while  crossing  the  railway  at  its  in* 
tersection  with  the  turnpike,  was  run  over  by  the  cars,  and  found 
dead  in  a  few  moments  afterward  a  short  distance  from  the  cross- 
ing. No  one  was  with  the  deceased  at  the  time  of  the  accident, 
and  the  recovery  in  the  court  below  was  based  principally  on  the 
statements  of  those  in  charge  of  the  train  at  the  time  of  the  acci- 
dent, and  the  ground  of  recovery  is,  ''  that  the  appellant  or  its  em- 
ployees failed  to  give  the  deceased  sufficient  warning  of  the  approach 
of  the  train,  and  to  use  the  necessary  precaution  to  apprise  those 
tm veiling  on  the  turnpike  of  the  danger  in  attempting  to  cross  at 
tliis  particular  point  in  the  road." 

It  further  appears  that  the  deceased  was  a  careful,  thrifty  fanner, 
uiul  familiar  with  the  territory  at  and  near  the  intersection  of 
the  roads,  as  well  as  the  time  the  trains  usually  passed  the  point  at 
which  he  was  killed. 
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The  train  inflicting  the  injury  was  on  its  way  from  Louisville  to 
Cincinnati,  and  a  minute  or  two  behind  its  regular  time  at  this 
croflBing.  It  was  running  at  the  speed  of  thirty  miles  an  hour,  and 
from  the  statements  made  by  the  engineer  in  charge  of  the  train, 
it  is  doubtful  whether  the  deceased  could  have  avoided  the  injury 
by  the  exercise  of  the  utmost  vigilance  on  his  part,  unless  he  had 
kept  off  the  track  of  the  railroad  until  the  train  passed.  This  wit- 
ness stated,  on  being  interrogated  by  counsel  for  the  ^pellant  (the 
company),  that  when  he  blew  the  long  whistle,  which  is  the  com- 
mon signal  for  the  approach  of  the  train,  he  was  only  sixty  or 
seventy  yards  from  the  crossing,  or  perhaps  further;  and  being 
again  interrogated,  stated  the  train  was  three  hundred  yards  distant 
from  the  intersection  when  the  long  whistle  was  sounded,  and  the  bell 
was  also  rung  by  the  fireman,  and  in  this  statement  he  is  corrobora- 
ted by  the  latter;  that  he  was  within  forty  feet  of  the  intersection 
when  he  saw  the  horses  upon  the  track,  and  then  reversed  the  en- 
gine, using  every  efiFort  in  his  power  to  check  the  progress  of  the 
train.  The  train  at  the  time  was  on  a  down  grade,  with  its  speed, 
as  the  engineer  states,  increasing  as  it  approached  the  turnpike,  and 
it  is  manifest  that  no  human  effort  could  have  prevented  the  mis- 
fortune after  the  horses  had  gotten  on  the  track  of  the  railroad  and 
were  in  the  act  of  crossing  it.  Numerous  instructions  were  given 
at  the  conclusion  of  the  testimony,  and  several  instructions  asked 
for  by  the  appellant  were  refused. 

[Omitting  a  minor  matter.] 

While  chose  on  the  highway,  when  about  crossing  a  railroad  track, 
must  exerciBe  proper  diligence  and  care  with  reference  to  their  own 
safety,  where  there  is  an  absence  of  evidence  as  to  the  care  exercised 
by  the  party  injured,  as  in  this  case,  it  is  not  to  be  presumed 
that  tbe  deceased  recklessly  or  carelessly  imperilled  his  own  life,  or 
entered  upon  the  track  of  the  road  knowing  of  the  train's  approach. 

If  the  presumption  of  negligence  arises  from  the  mere  fact  that 
the  deceased  was  killed  on  the  track  at  a  place  where  he  had  the 
right  to  be,  it  must  necessarily  defeat  a  recovery  in  all  such  cases, 
unless  it  should  appear  that  those  in  charge  of  the  train,  after 
discovering  the  dangerous  condition  of  the  party  injured,  could, 
by  the  exercise  of  ordinary  care,  have  avoided  inflicting  the  injury. 

This  doctrine  might  apply  if  the  party  injured  was  on  the  track 
of  the  railroad,  where  he  had  no  right  to  be,  but  has  no  application 
to  a  can  like 
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Counsel  for  the  appellant  haye  called  the  attention  of  the  court 
to  several  cases  in  support  of  the  instruction  asked,  and  while  they 
conduce  to  sustain  the  position  taken,  they  cannot  be  reconciled 
with  the  adjudications  of  this  court  on  similar  questions. 

The  principal  case  is  that  of  the  Pennsylvania  Railroad  t.  Beale^ 
73  Penn.  St.  504;  s.  c,  13  Am.  Bep.  753,  in  which  it  is  said :  '^  A 
prudent  and  careful  man  will  always  stop  and  listen  for  the  approach 
of  the  train  when  about  to  cross  its  track.  Indeed,  the  duty  of 
stopping  is  more  manifest  when  an  approaching  train  cannot  be 
seen  or  heard  than  where  it  can.  If  the  yiew  of  the  track  is  un- 
obstructed, and  no  train  is  near  or  heard  approaching,  it  might 
perhaps  be  asked,  why  stop  ?  In  such  a  case  there  is  no  danger  of 
collision — none  takes  place,  and  the  sooner  the  traveller  is  across 
the  track  the  better.  But  the  fact  of  collision  shows  the  necessity 
there  was  of  stopping,  and  therefbre  in  case  of  collision,  the  rule 
must  be  an  unbending  one." 

The  fact  that  the  traveller  failed  to  stop  and  listen  before  enter- 
ing upon  the  track  is  made  negligence  per  ee  by  the  cases  cited,  and 
in  the  case  before  us,  because  there  is  no  evidence  that  he  did  stop 
and  listen,  we  are  asked  to  presume  that  he  did  not  stop,  and  there- 
fore his  personal  representative  cannot  recover.  Hanover  Rail- 
road V.  Coyle,  5  P.  P.  Smith,  396. 

That  a  prudent  man  should  use  at  least  ordinaiy  precaiition  to 
know  whether  a  train  is  or  not  approaching  is  evident ;  hvLt  if  he 
fails  to  do  so,  or  if  there  is  no  proof  as  to  what  care  he  did  take 
before  going  upon  the  track,  does  this  dispense  with  the  necessity 
of  those  in  charge  of  the  train  from  giving  the  proper  warning  or 
using  the  proper  care  to  prevent  collision  at  such  points  on  the  road  ? 
We  think  not.  It  is  evident  if  the  party  injured  had  not  gone  on 
the  track,  no  collision  would  have  taken  place  ;  but  it  by  no  means 
follows  because  he  was  killed  at  the  crossing,  a  point  where  he  had 
the  right  to  travel,  that  he  is  guilty  of  such  negligence  as  excuses 
the  company  for  its  neglect. 

That  the  party  injured  may  be  guilty  of  such  contribtitory  neg- 
ligence m  to  prevent  a  recovery  is  conceded  ;  but  in  this  case  both 
parties  had  the  right  to  the  use  of  this  part  of  the  road  for  passing. 
This  right  was  mutual,  with  the  duty  on  the  part  of  the  deceased 
to  exercise  such  caution  as  an  ordinarily  prudent  man  would  under 
the  circumstances ;  and  the  exemption  of  the  appellant  from  all 
liability  in  the  event  it  gave  the  proper  warning  of  the  approach  of 
its  trains,  and  the  killing  or  injuring  was  unavoidable. 
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The  same  degree  of  care  is  required  of  both  those  in  charge  of 
the  train  and  those  travelling  over  a  public  highway  crossing  its 
track.  The  case  of  CotUinental  Impfwement  Co.  y.  Stead,  5  Otto, 
1B3,  embodies  the  law  of  this  case.  ''  Both  parties/'  says  the  court 
in  that  case,  ^^  must  exercise  such  care  as  men  of  common  prudence 
^nd  intelligence  would  ordinarily  use  under  such  circumstances. 
When  the  view  is  obstructed  so  that  parties  crossing  the  railroad 
would  not  see  an  approaching  train,  the  exercise  of  greater  care 
and  caution  was  required  on  both  sides.  Those  m  charge  of  the 
train  should  approach  the  crossing  at  a  less  rate  of  speed,  and  use 
increased  diligence  to  give  warning  of  its  approach." 

The  question  of  negligence  was  properly  left  to  the  jury,  and  by 
a  special  finding,  made  at  the  instance  of  the  defendant,  the  jury 
^d  :  '^  The  negligence  consisted  in  the  running  of  the  train  at 
too  great  a  speed  in  its  approach  to  the  turnpike,  and  in  not  giving 
the  proper  precaution,  and  in  not  having  a  flagman  at  the  cross- 
ing.'' Under  this  special  finding,  the  only  question  really  to  be 
considered  is,  did  the  evidence  authorize  the  conclusion  reached  by 
the  jury  ? 

[Omitting  this.] 

JudgmetU  affirmed. 


BiTDD  y.  Matthewb. 

(70  Kf.  470.) 

JlteifeikMeiniirummi'-promi96iopaffcr(^r^ 

The  defeadant,  whose  name  had  been  forged  as  sarety  on  a  note,  on  being 
shown  the  note  bj  the  owner  admitted  that  the  signature  was  genuine,  and 
promised  to  pay  the  note,  nuppoeing  that  he  liad  signed  the  note.  The  owner 
was  thoa  induced  to  forbear  suit  until  the  maker  became  insolvent. 
Edd^  that  the  defendant  was  estopped  from  setting  up  that  his  signature 
forged.* 


ACTION  on  a  promissory  note.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 


"^See  ShUhr  t.  Vandtke  (tt  Peon.  St.  447),  87  Am.  Rep.  702,  and  noU,  704;  note,  88  Am. 

Rep.  816. 
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Spalding  &  Spalding  and  W.  Lindsay ,  for  appellant. 
S.  B.  Vance  and  D,  H.  Hughes,  for  appellee. 

Pbyor,  J.  This  appeal  is  from  a  judgment  rendered  in  the  XTnion 
Court  of  Common  Pleas  in  an  action  by  the  appellee  against  the  ap- 
pellant and  others  on  a  note  for  five  hundred  and  seventy-six  dollars. 

The  note  is  payable  to  the  appellee,  and  was  executed  by  A.  6. 
Bobinson  as  principal,  and  purports  to  have  been  executed  by  the 
appellee  Budd  and  his  co-obligees  as  the  sureties.  Bobinson,  the 
principal,  died  in  February,  1879. 

The  note  was  dated  on  the  28th  of  May,  1878,  and  made  payable 
in  twelve  months  thereafter,  and  this  action  was  instituted  upon  it 
m  about  twelve  months  after  its  maturity.  The  defense  relied  on 
by  the  sureties  was  the  plea  of  non  estfaeium,  and  the  appellee,  to 
avoid  this  defense,  pleaded  an  estoppel  as  to  the  defendant  Budd» 
in  substance  as  follows  : 

He  alleged  that  after  the  execution  of  the  note,  and  while  Bob- 
inson, the  principal,  was  living,  and  with  ample  property  subject 
to  execution  to  have  satisfied  the  debt,  the  defendant  Budd  tol<) 
the  plaintiff  he  had  signed  the  note  and  would  remain  bound  until 
it  was  discharged  ;  that  relying  on  these  admissions  and  the  prom-^ 
ises  of  the  defendant,  he  failed  to  take  any  legal  proceedings  in 
order  to  make  his  debt  out  of  the  principal ;  that  other  creditors  in 
the  meantime  collected  by  legal  proceedings,  about  that  time  and 
shortly  after,  several  thousand  dollars  on  their  claims  out  of  the 
property  of  his  principal,  and  that  his  debt  could  or  would  have 
been  made  or  secured  but  for  the  representations  and  statements 
made  by  the  appellant  that  his  signature  to  the  note  was  genuine. 

There  is  no  direct  averment  that  in  making  the  admission  it  was 
the  purpose  or  intention  of  the  appellant  to  mislead  the  appellee,  or 
that  the  latter  should  act  on  the  statement  made  ;  still  the  appel- 
lant, in  his  rejoinder,  avers  that  the  admissions  were  not  made  with 
the  intention  or  purpose  of  inducing  the  plaintiff  to  forbear  to  sue 
or  to  treat  the  note  as  not  due ;  that  he  intended  no  wrong  or 
fraud  on  plaintiff.  To  this  rejoinder  the  appellee  says  that  the 
defendant  acknowledged  his  signature  to  be  genuine  and  promised 
to  pay  the  note  ;  and  thereby  the  plaintiff  was  lulled  into  security  ; 
and  caused  him  to  forbear  to  resort  to  legal  remedies  for  the  coUeo- 
iion  of  his  debt,  etc. 
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There  was  no  demurrer  to  any  of  the  pleadings^  and  we  think  the 
issae  was  properly  presented  when  considering  the  entire  pleadings 
filed  by  each  party. 

The  testunony  conduces  to  show  that  Robinson  had  been  using 
the  names  of  his  friends  on  his  paper  without  any  authority,  and 
that  the  appellant  called  on  the  appellee  to  know  what  had  become 
of  a  $1,000  note  he  held  on  Robinson,  and  for  which  he  was  bound 
as  surety,  and  was  told  by  the  appellee  that  the  note  had  been  paid. 
He  was  at  the  same  time  informed  by  the  appellee  that  he  held  this 
note  in  controversy  on  Robinson,  for  which  he  was  bound  as 
surety,  and  appellant  responded  that  it  was  all  right ;  and  it  seems 
in  a  short  time  after  this,  at  his  instance,  the  note  was  handed  to 
him  for  inspection,  and  he  said  it  was  his  signature  and  proposed 
to  make  some  arrangement  to  pay  it.  His  recognition  of  his  liability 
is  also  shown  to  have  been  admitted  by  him  in  various  ways. 

It  seems  that  Robinson  had  signed  appellant's  name  as  surety  to 
certain  county  bonds  without  any  authority,  and  when  examining 
these  bonds  he  pronounced  them  forgeries,  and  said  the  only  note 
he  was  on  as  surety  was  a  note  to  the  appellee  for  five  hundred  and 
fifty  or  sixty  doUars.  The  proof  of  the  admissions  and  representa* 
tions  made  by  the  appellant,  as  shown  by  the  testimony  of  the  ap* 
pellee,  is  corroborated  by  appellant's  own  testimony.  He  says  he  did 
admit  he  signed  the  note,  but  that  he  was  often  in  such  a  condition, 
when  under  the  influence  of  liquor,  as  to  prevent  him  from  com- 
prehending the  nature  of  business  transactions,  and  when  he  made 
the  admissions  he  had  reference  to  some  other  note  for  a  smaller 
amount  for  which  he  was  liable. 

The  appeUant  is  an  illiterate  man,  and  can  only  write  his  name. 
His  clerk  in  a  drug  store  owned  by  appellant  testifies  that  the  sig- 
nature of  appellant  is  not  genuine,  and  the  same  statement  is  made 
by  others  familiar  with  his  signature.  The  decided  weight  of  the 
testimony  as  to  the  signature  is  that  it  is  not  genuine. 

The  jarj  made  various  special  findings  in  response  to  interroga- 
tories propounded  by  the  court  at  the  instance  of  counsel,  and  ako 
returned  into  court  a  general  verdict  for  the  appellee. 

The  special  finding  for  the  plaintiff  (appellee)  was  :  ^'  We,  of 
^e  Jiury,  find  that  the  defendant,  in  interviews  with  the  plaintiff, 
before  the  maturity  of  the  note  sued  on,  was  informed  by  plaintiff 
of  the  amount  of  the  note,  and  about  the  time  of  its  date,  and 
timt  his  (defendant's)  name  was  to  said  note  as  the  surety  of  Rob- 
Vol.  XLII  —  30 
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inson^  and  that  the  defendant  admitted  his  signature  thereto 
^enoine^  and  agreed  to  pay  it  or  see  it  paid  ;  and  the  defendant 
relied  on  the  promise  and  admission  as  true,  and  forbore  to  take 
action  against  Bobinson,  whereby  he  could  haye  made  or  secured 
said  note,  had  defendant  disclaimed  his  liability  thereon. 
The  special  findings  for  the  defendant  were  : 

1.  That  he  did  not  sign  the  note,  or  authorize  any  one  to  sign 
it  for  him. 

2.  That  defendant  made  said  admissions  and  promise  in  ignoi- 
ance  of  the  fact  that  his  name  on  the  paper  was  not  his  genuine 
signature. 

The  defendant  entered  his  motion  for  a  judgment  on  the  special 
findings,  and  the  motion  was  overruled. 

The  only  question  presented  in  the  record  necessary  to  be  con- 
sidered arises  on  the  special  finding  to  the'  effect,  that  when  the 
iidmissions  were  made  the  appellant  was  mistaken  as  to  the  genuine- 
ness of  the  signature  and  his  liability  for  the  debt 

It  is  insisted  by  counsel  for  the  appellant  — 

1.  That  the  rule  is :  '^  The  person  sought  to  be  estopped  has 
made  an  admission  or  done  an  act  with  the  intention  of  influencing 
the  conduct  of  another,  or  that  he  had  reason  to  belieye  would 
influence  his  conduct,  inconsistent  with  the  title  he  proposed  to 
set  up." 

2.  *'  That  the  other  party  has  acted  upon,  or  been  influenced  by, 
such  act  or  declaration  that  the  party  will  be  prejudiced  by  allowing 
the  truth  of  the  admission  to  be  disproved." 

These  rules  are  recognized  in  the  elementary  books,  and  we  see 
no  reason  for  denying  their  application  in  a  case  like  this.  That 
the  appellant,  when  he  made  the  admissions  as  to  his  signature,  had 
reason  to  believe  that  it  would  influence  the  conduct  of  the  appel- 
lant, is  evident,  and  that  he  made  the  admissions  for  the  purpose 
and  with  the  intention  of  quieting  his  apprehenflions  as  to  the 
security  for  his  debt,  is  equally  certain ;  and  being  satisfied  with  his 
security,  as  the  jury  find  and  as  the  evidence  conduoes  strongly  to 
show,  the  appellee  made  no  effort  to  collect  his  debt  of  Bobinson, 
whilst  other  creditors  were  proceeding  to  realize  by  legal  process  the 
payment  in  full  of  their  demands. 

In  this  case  the  note  was  signed  when  delivered  by  the  pnncip^  - 
obligor  to  the  appellee,  and  relying  on  the  integrity  of  the  former, 
he  accepted  the  note  and  loaned  his  money.     When  the  liability  of 
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the  surety  was  questioned,  his  only.mode  of  ascertaining  the  facts 
upon  which  he  could  rely  was  to  seethe  surety^  and  when  informed 
by  him  that  his  signature  was  genuine,  he  had  the  right  to  look  to 
him  for  payment ;  and  when  trusting  as  to  the  truth  of  the  admis- 
sions and  promises  made,  he  has  indulged  the  principal,  or  failed  to 
take  Goerciye  measures  to  collect  his  debt,  when  it  could  have  been 
made,  the  surety  should  be  denied  the  right  to  disprove  the  truth 
•of  his  own  statements,  so  as  to  avoid  liability. 

The  representation  was  made  that  it  might  be  acted  upon,  and  to 
assure  the  plaintiff  at  least  that  his  note  was  genuine.  It  is  certain 
from  the  proof  in  the  cause  and  the  finding  of  the  jury  that  the 
appellee  acted  on  the  representations  and  admissions  made  by  the 
appellant,  and  that  this  action,  influenced  by  the  conduct  of  the 
appellant,  caused  him  to  lose  his  debt. 

In  the  case  of  Oasco  Bank  v.  Keene,  53  Me.  103,  it  was  adjudged 
that  one  who  adopts  a  signature,  knowing  it  to  be  forged,  is  estopped 
from  denying  its  genuineness.  In  the  case  of  Hefner  v.  Dawson,  63 
HI.  403,  the  proof  showed  that  the  surety,  by  his  admissions  and 
declarations,  **  the  note  was  all  right,  and  if  the  plaintiff  would 
hold  still,  he  would  pay  him,''  authorized  the  conclusion  that  the 
sarety  designedly  induced  the  plaintiff  to  omit  to  take  measures  to 
collect  the  same  from  the  other  maker  when  he  was  solvent. 

In  the  case  of  fbreytJi  v.  Bonta,  5  Bush,  547  this  court  went  so  far 
as  to  say  that  a  mere  ratifi.cation  of  an  unauthorized  signing  of  a 
party's  name  to  a  note  as  joint  obligor  works  an  estoppel.  While 
the  mere  ratification  of  a  void  contract  maybe  regarded  as  without 
any  consideration,  and  the  soundness  of  the  rule  laid  down  in 
Bonia  v.  Forsyth  properly  questioned,  still  in  the  case  before  us 
there  is  not  only  a  ratification  but  an  express  admission  that  the 
signature  to  the  note  was  that  of  the  surety. 

Under  our  present  statute,  the  authority  to  sign  the  name  of  one 
to  a  note  as  surety  must  be  in  writing,  and  in  Moxley  v.  Ragan^  10 
Bush,  166,  this  court  held  that  proof  of  a  promise  to  pay  by  the 
surety,  when  the  note  was  signed  without  authority,  would  lead  to 
the  same  evil  that  the  statute  was  intended  to  remedy,  and  there- 
fore held  the  testimony  incompetent,  and  the  promise  not  obliga- 
tory. In  that  case,  if  the  party  had  admitted  his  signature  was  his 
own,  the  question  would  have  been  entirely  different. 
'  [Omitting  minor  matters.] 

It  is  argued  however  that  the  jury,  by  their  special  finding,  have 
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determined  that  when  he  admitted  the  signing  of  the  note  he  did 
60  under  a  mistake  as  to  his  own  signature ;  and  if  acting  in  good 
faith,  as  the  special  finding  establishes,  he  is  not  liable. 

Ordinarily  there  mast  be  a  purpose  or  intention  to  deceiTe  or  mis- 
lead so  as  to  work  an  estoppel  '^  It  is  not  necessary,  m  order  t€ 
create  an  equitable  estoppel,  that  the  party  should  design  to  mis- 
lead. It  is  sufScient  if  the  act  was  calculated  to  mislead,  and 
actually  has  misled  a  person  acting  upon  it  in  good  faith,  and  who 
exercised  reasonable  care  and  diligence  under  all  the  circumstances, 
and  effectually  estops  the  party  from  ayerring  a  state  of  facts 
different  from  what  the  party  acted  upon.  **  Hermann  on  Estoppel, 
418. 

^^  It  seems  to  be  settled  that  a  party's  ignorance  of  the  truth  of 
the  representation  made  will  not  remove  the  estoppel,  if  he  was 
bound  to  know  the  fact,  or  if  his  ignorance  is  the  result  of  his  gross 
negligence."    Bigelow  on  Estoppel,  476. 

Now  the  appellant  is  presumed  to  know  his  own  signature,  and 
the  holder  of  this  note,  when  put  upon  inquiry  as  to  its  validity, 
and  in  the  exercise  of  the  utmost  diligence,  has  gone  to  the  party, 
and  the  only  party  who  he  had  the  right  to  suppose  could  speak 
the  truth  as  to  the  existence  of  the  fact  he  was  endeavoring  to 
ascertain.  He  saw  the  appellant,  and  was  informed  by  him  that 
the  signature  was  genuine.  This,  as  the  jury  have  found,  induced 
him  to  forbear  to  sue,  and  to  rest  quietly  as  to  the  appellant's- 
liability.  Now  after  such  acts  and  admission,  is  not  the  appellant 
in  good  conscience,  law,  and  morals  estopped  to  plead  non  Mifadufn^ 
to  the  paper?    We  think  he  is. 

Pabke,  B.,  says,  in  discussing  this  question,  **  and  if  whatever  a 
man's  real  intention  may  be,  he  so  conducts  himself  that  a  reason- 
able man  would  take  the  representation  to  be  true,  and  believe  that 
it  was  meant  he  shouldaot  upon  it,  and  did  act  upon  it  as  true,  the 
party  making  the  representation  would  be  equally  precluded  from 
contesting  its  truth."    See  note  1,  page  487,  Bigelow  on  EstoppeL 

The  party  must  mean  his  representation  to  be  acted  upon,  and 
when  it  is  acted  upon,  as  in  this  case,  and  works  an  injury,  the 
party  making  the  admission  is  estopped  to  deny  the  truth  of  his  own 
statement.  The  facts  of  this  case  show  that  appellee  was  influenced 
to  rely  on  the  ability  of  the  appellant  to  pay,  and  that  his  forbear^ 
anoe  to  sue  the  principal  was  caused  by  the  admissions  made  ;  th«l 
appellant  purposely  caused  the  appellee  to  look  to  him  for  pay- 
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ment  upon  promiBes  made  to  pay   the  debt,  and  his  acknowledge 
ment  time  and  again  that  his  signature  was  genuine. 

JiAdgmmt  afitfMd. 


Savdsbs  y.  MtltiIIL 
(99  ij.  nr.) 

Aa  ■ataaaplial  selUaiieat,  made  in  good  fidth,  will  be  supported  In  equi^. 

although  it  naj  be  Toid  at  law. 

QUFFIOIBNTLY  reported,  40  Am.  Sep.  0S8. 
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People  ex  rel.  v.  Rtan. 

(88  N.  T.  148.) 

TaaaHion — dedueUon  of  indel4$dnsi»  —  device  to  eeoape  Um, 

Where  one  makes  affidavit  that  his  indebtedness  exceeds  his  taxable  penonaT 
pxoperty,  and  it  appeals  that  part  of  such  indebtedness  is  a  demand  note 
for  $25,000,  the  proceeds  of  which  were  used  to  purchase  government  bonds 
which  were  pledged  as  collateral  thereto,  and  it  does  not  appear  that  the 
note  is  not  a  jast  debt,  the  assessors  most  allow  a  deduction  therefor,  al^ 
though  the  transaction  may  have  been  a  device  to  escape  taxation. 

CEBTIOBABI  in  proceeding  to  vacate  tax.      The  head-note 
shows  the  facts.     The  relator  had  judgment  below. 

R.  A.  Pannenier,  for  appellants. 

Samuel  IbsUr,  for  respondent. 

Danfobth,  J.  The  respondent  is  entitled  to  judgment;  and  so 
he  would  be,  although  the  transaction  of  which  the  $25,000  note 
formed  a  part  was,  as  the  learned  counsel  for  the  appellant  says,  '^  a 
deyioe  to  escape  assessment  and  taxation. ''    StilltoeU  v.  Chrmin^  bb^ 
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Ind.  433;  8.  o.,  23  Am.  Rep.  672.  We  are  referred  to  no  statute 
which  prohibits  a  property  owner  from  choosing  between  the  em- 
barrassment of  a  debt  and  submission  to  a  burden,  justly  indeed 
imposed  on  all,  and  which,  if  he  escapes,  must  altogether  fall  upon 
his  neighbors. 

The  assessors  therefore  exceeded  their  necessary  duty  when  by 
inquisition  they  so  pressed  the  relator  as  to  call  from  him  a  disa- 
Towal  of  that  purpose  and  his  innocence  of  intention  to  circumvent 
"the  tax  laws.''  The  argument  of  the  appellants  is  in  effect  to 
show  that  this  was  an  ingenious  falsehood.  It  touches  however 
not  the  fact  of  an  indebtedness,  but  the  motive  which  led  to  its 
creation.  The  statute  concerns  itself  only  with  the  debt.  It  makes 
the  "  taxable  personal  property  "  of  an  individual,  so  much  only 
of  that  species  of  his  estate  as  remains  *^  after  deducting  the  just 
debts  owing  by  him.''  R  S.,  pt.  1,  chap.  13,  tit.  2,  art.  2,  §  9, 
Bubd.  4,  p.  391. 

In  view  of  this  provision  the  assessors  erred;  for  there  is  not  a 
word  of  evidence  to  indicate  that  the  debt  of  $25,000  was  not  in  every 
legal  sense  a  just  one,  and  enforceable  against  the  relator  in  the 
same  mamier  as  other  debts  contracted  by  him.  That  the  property 
pnichased  with  its  proceeds  stands  as  security  for  its  payment  and 
is  itself  non-taxable,  cannot  alter  the  result.  This  attribute  of  ex- 
emption was  impressed  upon  it  to  promote  its  salability,  and  no 
doubt  entered  into  and  enhanced  the  price  paid. 

Nor  do  we  perceive  how,  by  a  purchase  in  the  manner  narrated 
in  the  return,  the  buyer  evades  our  law  of  taxation.  The  law  does 
not  prohibit  it,  therefore  does  not  apply,  and  in  such  a  case  there 
can  be  no  evasion.  Smdle  v.  Burr,  L.  R,  8  C.  P.  64.  Whether 
the  law  shall  be  so  extended  as  to  prevent  similar  transactions  is  for 
the  legislature  to  determine. 

I  have  not  overlooked  the  provisions  of  section  5219  of  the  United 
States  Revised  Statutes,  or  those  of  chapter  596  of  the  Laws  of 
1880,  to  which  we  are  referred  by  the  appellants.  The  first  (§  5219) 
leaves  shares  in  banking  associations  subject  to  taxation  according  to 
*'  the  authority  of  the  State  within  which  the  association  is  located," 
rith  certain  restrictions  of  no  importance  here,  while  the  other 
(chap.  596,  Laws  of  1880),  in  enacting  (§3)  that  '^  the  stockholders 
in  such  association  shall  be  assessed  and  taxed  on  the  value  of  their 
shares  of  stock  therein,"  expressly  provides  that  they  shall  be  in- 
cluded in  the  valuation  of  the  personal  property  of  such  stockhold- 
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eis,  and  '^  that  each  stockholder  shall  be  allowed  all  the  deductioiiB 
and  exemptions  allowed  by  law  in  assessing  the  yalue  of  other  taxa- 
ble personal  property  owned  by  individual  citizens  of  this  State/' 
The  claim  of  the  relator  and  the  order  appealed  from  are  not  dif- 
ferent from  these  provisions. 
The  order  should  therefore  be  affirmed,  without  oosts. 

Order  affirmed. 
All  concur. 


MuBPHT  y.  BosTOK  AND  Albakt  Railboad  Oompajtt. 

an  N.  Y.  14&) 

MatUr  and  Bervant  —  ne{fiigetiee  —/eUaW'ierwuU — tiiuq/Si  machfturg. 

A  mechanic  emplojed  in  the  repair  shop  of  a  railway  oompanj  was  killed  bf 
the  explosion  of  the  hoiler  of  a  locomotive  engine  eent  there  for  repair,  and 
upon  which  he  was  at  work.  Tliifl  happened  through  the  lidlare  of  other 
employees,  competent  and  skillful,  at  the  last  stage  of  the  repairs  to  dis- 
cover and  repair  defects  in  the  boiler  overlooked  at  a  previous  stage  of  the 
repairs*  by  other  competent  and  skillful  employees.  Bdd,  that  no  action 
would  lie  against  the  company. 

ACTION  of  damages  for  death  of  plaintiff's  intestate  by  neg- 
ligence.   The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

E,  Countryman,  for  appellant. 

Hamilton  Harris,  for  respondent. 

Andrews^  C.  J.  The  boiler  of  the  defendant's  locomotive 
^^  Sacramento  "  exploded  while  in  the  repair  shop  of  the  company, 
at  East  Albany,  on  the  6th  of  August,  1879,  killing  Francis  Murphy, 
the  plaintiff's  intestate,  and  one  Smith,  who  were  engaged  at  the 
time,  by  the  direction  of  the  master-mechanic  of  the  shop,  in  set- 
ting the  safety-valye,  so  as  to  allow  a  pressure  in  the  boiler  of  one 
hundred  and  thirty-three  pounds  to  the  square  inch,  which  was  the 
highest  limit  of  steam  permitted  in  the  use  of  locomotiyes  on  the 
road.  The  locomotive  was  taken  to  the  shop  for  repairs  about  two 
weeks  before  the  explosion,  having  been  reported  by  the  engineer  aa 
pounding  in  the  driving-boxes,  leaking,  etc.  It  was  the  rule  of  the 
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shop,  known  to  all  the  employees,  that  when  an  engine  came  into 
the  shop  for  repairs  all  defects  reported  should  be  repaired  and  an 
examination  made  to  see  if  any  other  defects  could  be  discoyered, 
tnd  if  there  were  any  of  a  sh'ght  nature,  they  should  be  repaired 
first,  and  reported  afterward  ;  but  if  of  a  serious  nature,  they  were 
to  be  reported  first  and  repaired  afterward.  In  the  ordinary  course, 
alocomotive  sent  to  the  shop  for  repairs  was  first  put  into  the  hands 
of  the  boiler-makers  for  the  examination  and  repair  of  the  boiler, 
then  into  the  hands  of  the  machinists,  and  finally  into  the  hands 
of  mechanics  to  set  the  safety-valve,  which  was  the  last  thing  to  be 
done  before  the  locomotive  was  sent  on  to  the  road.  This  last  work 
was  usually  committed  to  the  intestate  and  Smith,  who  were 
mechanics  and  had  for  several  years  been  employed  in  the  repair 
shop,  and  who,  when  the  particular  work  of  setting  the  safety-valve 
of  a  locomotive  was  to  be  done,  were  assigned  to  this  duty.  On 
examination  of  the  locomotive  "  Sacramento  "  after  the  explosion, 
it  was  found  that  twenty  of  the  stay-bolts  on  the  right  side  of  the 
boiler  were  broken,  the  fractures  being  apparently  old,  and  the 
right  side  sheet  near  the  mud-ring,  which  was  originally  five-six- 
teenths of  an  inch  in  thickness,  had  been  channelled,  or  worn  down 
to  one-sixteenth  of  an  inch.  The  evidence  tended  to  show  that 
the  explosion  was  attributable  to  these  defects,  which  rendered  the 
boiler  incapable  of  sustaining  the  pressure  directed  to  be  put  upon 
it,  and  that  the  defects  would  have  been  discovered  by  the  boiler- 
makers,  if  they  had  performed  their  duty  to  make  thorough  inspec- 
tion of  the  boiler,  with  a  view  to  ascertain  whether  any  defects 
existed.  The  judge  nonsuited  the  plaintiff,  and  it  must  be  assumed 
that  the  negligence  of  the  boiler-makers  was  one  of  the  efficient 
causes  of  the  accident.  The  boiler-makers  were  competent  and 
skilled  mechanics,  and  they  had  reported  to  the  master-mechanic 
that  the  locomotive  was  *f  all  right,"  before  the  intestate  and  Smith 
were  directed  to  set  the  valve ;  the  intestate  and  Smith  had  no 
notice  of  the  defects  in  the  boiler. 

Upon  these  facts  the  question  arises,  whether  the  company  is  liable 
for  the  death  of  Murphy,  resulting  from  the  negligence,  primarily, 
of  the  boiler-makers.  They  and  the  intestate  were  co-servants  of 
the  defendant,  and  it  is  the  general  rule  of  law,  that  the  master  is 
not  responsible  to  one  servant  for  an  injury  occasioned  by  the  neg- 
ligence of  a  co-servant  of  the  common  employer.  To  this  role 
there  are  two  well-defined  exoeptions :  Firsts  where  the  serrant. 
Vol.  XLII  — 31 
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whose  negligence  caused  the  injury,  was  an  unfit  and  incompetent 
person  to  be  intrusted  with  the  duty  to  which  he  was  assigned,  and 
the  accident  resulted  from  his  incompetency  and  unfitness.  Laning 
V.  N.  r,  a  R,  Co,,  49  N.  Y.  621;  s.  c,  10  Am.  Rep.  417.  Second, 
where  the  accident  resulted  from  unsafe  and  imperfect  machinery 
and  appliances,  furnished  for  the  use  of  the  servant  in  the  master's 
business.  Laning  v.  N.  Y,  C»  /?.  Co.,  supra;  Flikey,  Bof^ton  & 
Albany  R.  Co.,  53  N.  Y.  650 ;  s.  c,  13  Am.  Rep.  545 ;  Fuller  y. 
Jewell,  80  K  Y.  46  ;  s.  c,  36  Am.  Rep.  575. 

These  exceptions  however  are  subject  to  the  qualification  that  the 
duty  imposed  upon  the  master  to  employ  competent  servants,  and 
furnish  fit  and  safe  machinery,  is'  not  absolute,  but  relative.  The 
master  does  not  guarantee  either  the  competency  of  the  co-servants, 
or  tlie  safety  of  the  machinery  and  appliances.  He  undertakes  to 
use  due  and  reasonable  care  in  both  respects,  and  that  there  shall 
be  no  negligence  on  his  part  or  on  the  part  of  any  person  intrusted 
by  him  with  the  business  of  employing  servants  and  providing  safe 
machinery,  etc.  It  is  plain  that  the  master's  liability,  if  sustained 
in  this  case,  rests  upon  the  second  exception  stated,  viz.:  the  neg- 
ligent furnishing  of  an  unsafe  machine  for  the  use  of  the  intestate. 
The  competency  of  the  boiler-makera  and  machinists  employed  in 
repairing  the  locomotive  before  it  came  to  the  hands  of  the  intestate 
and  Smith  is  not  questioned.  The  rules  of  the  shop  were  com- 
prehensive, and  required  a  full  examination  by  the  boiler-makers 
and  machinists,  to  discover  defects.  Their  negligence  is  not  a 
ground  of  action  against  the  master,  unless  as  between' the  intestate 
and  the  master,  it  was  the  master's  duty  to  ascertain,  before  the  in- 
testate and  Smith  were  put  to  setting  the  valve,  that  the  boiler  was 
safe  and  would  bear  the  required  pressure.  We  think  this  case  is 
not  within  the  principle  which  holds  the  master  responsible  for 
unsafe  machinery  furnished  for  the  use  of  the  servant.  The  case  of 
Fuller  V.  Jewell,  80  N.  Y.  46;  s.  c,  36  Am.  Rep.  575,  is  a  distinct 
authority  for  the  proposition,  that  if  this  locomotive  had  been  sent 
out  from  the  shop,  and  afterward  exploded  while  in  use  on  the 
defendant's  road,  injuring  the  engineer  or  other  servants  of  the 
defendant,  the  company  would  have  been  responsible.  The  neg- 
ligence of  the  boiler-makers  in  the  case  supposed  would  be  regarded 
as  the  negligence  of  the  master.  The  risk  of  the  negligence  of  the 
repairers  and  machinists  would  not  be  considered  one  of  the  risks 
which  a  servant^  in  whose  hands  the  machine  was  subsequently 
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placed  for  use,  had  assumed.  The  placing  of  the  locomotiye  on 
the  road  for  use  would  be  an  assurance  that  it  was  fit  and  safe  ;  and 
an  engineer,  or  other  servant  employed  on  the  train,  could  not  be 
supjwsed  to  have  known  the  condition  of  the  locomotive,  or  whether 
the  men  employed  to  make  repairs  were  competent,  or  the  manner 
m  which  the  work  had  been  done.  In  this  case  Murphy  was  not, 
we  think,  a  servant,  in  whose  hands  the  locomotive  was  placed  by 
the  defendant  for  use,  within  the  principle  of  Fuller  y,  Jewett,  and 
h'ke  cases.  The  locomotive  was  sent  to  the  repair  shop  in  order 
that  it  might  be  made  fit  for  use.  The  mechanics  in  the  repair 
shop,  including  the  intestate,  were  employed  for  the  purpose  of 
repairing  defective  locomotives.  The  intestate  and  his  co-laborers 
in  the  shop  were  engaged  in  the  same  department  of  service,  worked 
under  the  same  control,  and  in  the  case  in  question  the  boiler- 
makers  and  the  other  mechanics  were  employed  to  effect  the  same 
object,  viz.:  the  reparation  of  the  '*  Sacramento."  It  is  true  that 
the  work  was  done  in  successive  stages,  and  different  parts  of  the 
work  were  intrusted  to  different  persons.  The  refitting  of  the  valve 
and  its  adjustment  to  the  required  pressure  were  the  last  things  to 
be  done.  This  work  was  however  as  necessary  in  fitting  the  loco- 
motive for  use  as  the  work  of  the  boiler-makers  or  machinists. 
The  intestate  had  an  opportunity  to  inform  himself  of  the  com- 
petency of  his  co-servants  in  the  shop.  He  doubtless  supposed  that 
the  boiler-makers  had  performed  their  duty;  unfortunately  they  had 
neglected  it.  But  we  think  the  risk  of  their  negligence  was  one  of 
the  risks  he  assumed,  as  incident  to  his  employment  in  the  common 
flenrice.  It  would  be  too  close  a  construction,  to  hold  that  the  re- 
pairs were  completed  when  his  work  commenced,  and  that  the 
setting  of  the  valve  was  an  independent  and  disconnected  service 
in  respect  to  a  machine  put  into  his  hands  by  the  company  for  use. 
This  claim  of  the  plaintiff's  counsel  would  make  the  master  re- 
sponsible to  each  successive  employee  engaged  on  the  repairs  for  any 
negligence  of  a  co-employee,  whose  work  was  prior  in  point  of  time, 
although  done  in  effecting  the  common  purpose  in  which  all  were 
engaged.  This  would,  we  think,  be  extending  the  liability  of  the 
master  further  than  is  warranted  by  the  adjudged  cases. 

The  case  is  not  free  from  difficulty,  but  we  are  of  opinion  that 
the  nonsuit  was  properly  granted,  and  the  judgment  should  there* 

fore  be  affirmed. 

Judgment  affirmed. 
AH  concur,  except  Tract,  J.,  absent. 
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HOOAN  V.    CUBTOr. 

(88  N.  Y.  100.) 

WiU —  restraint  of  mcvrriagB. 

A  tMtator  provided  that  his  daughter  should  have  $16,000  at  majority  or  mar* 
riage  before  with  oonsent  of  her  mother  and  executon  ;  and  in  case  of  many, 
ing  against  such  consent  she  was  to  have  but  $5,000.  The  land  was  charged 
with  the  payment.  There  was  no  gift  over,  and  there  was  not  enough 
personally  to  pay  even  $5,000.  The  daughter  married  at  eighteen,  with 
consent  of  the  sole  executor  but  without  oonsent  of  the  mother.  Held,  a 
breach  of  the  condition  ;  and  that  the  condition  was  valid ;  and  that  the 
legacy  was  forfeited  save  as  to  the  $5,000. 

ACTION  for  a  legacy.   The  head-note  and  opinion  show  the  case. 
The  plaintiff  had  judgment  for  $5^000,  and  appealed. 

.  Wm,  Allan,  for  appellant. 

Samvsl  0,  Courtney,  for  respondent. 

Akdrews,  C.  J.  [Omitting  a  minor  discussion.]  The  next 
question,  is  whether  the  marriage  of  the  daughter,  under  the 
circumstances  stated,  was  a  breach  of  the  condition.  The  lan- 
guage is,  that  if  the  daughter  should  marry  "  against  the  con* 
sent  of  my  said  executors  and  her  mother,"  etc.  The  finding  is  that 
she  married  with  the  consent  of  the  sole  executor,  but  without  the 
consent  of  her  mother.  It  is  claimed  that  a  marriage  without  the 
mother's  consent  is  not  a  marriage  against  her  consent.  It  was 
said  by  Lord  Hardwicke  in  Reynish  y.  Martin,  3  Atk.  334,  that 
there  was  a  material  distinction  between  a  condition  that  the  lega- 
tee should  not  marry  without  consent,  and  a  condition  that  she 
shall  not  marry  against  consent.  The  precise  distinction  which 
Lord  Hardwicke  had  in  mind  is  not  pointed  out.  It  could  hardly 
be  claimed  that  a  condition  not  to  marry  against  consent  could  be 
broken  only  where  there  was  an  affirmative  prohibition  of  the  mar- 
riage before  it  took  place.  Such  a  construction  would  permit  a 
clandestine  or  secret  marriage  to  be  contracted,  without  involving 
a  forfeiture  of  the  legacy.  But  without  undertaking  to  trace  the 
alleged  distinction,  it  is  sufficient  to  say  in  this  case,  as  was  said  by 
Sir  JoHK  Leach  in  Long  v.  Ricketts,  2  Sim.  &  Stu.  179,  that,  "to 
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make  the  will  consistent^  the  word  ^  against '  here  must  read  in  the 
sense  of  '  without.' "    The  testator  evidently  uses  the  word  against, 
in  the  last  sentence  of  the  fourth  clause,  as  the  correlative  of  tailh, 
in  the  first  sentence  he  gives  the  legacy,  on  the  daughter's  mar- 
riage before  twenty-one,  with  consent,  and  in  the  last,  he  abridges 
it  in  case  of  her  marriage  against  consent,  using  that  word  as  the 
synonym  of  witJiont,     This  is  also  rendered  clear  by  the  language 
of  the  eighth  clause,  which  provides  for  the  daughter's  maintenance 
by  the  executors,  out  of  the  proceeds  of  the  real  estate  until  twenty- 
one,  ''  and  until  my  said  daughter  shall  get  married,  with  their 
consent  and  that  of  her  mother,  as  hereinbefore  stated." 

We  are  of  opinion  therefore  that  the  daughter's  marriage  with- 
out the  consent  of  her  mother  was  a  breach  of  the  condition.  The 
consent  of  the  executor  alone  was  not  sufficient.  The  testator 
required  the  consent  of  both  the  mother  and  the  executors.  In 
Clarke y.  Parker ^  19  Ves.  17,  Lord  Eldon,  said:  ''There  is  no 
case  in  which  it  has  been  held  that  the  consent  of  three  trustees 
being  required,  that  consent,  which  if  there  were  only  two,  would 
have  been  quite  sufficient,  would  do,  the  third  not  having  been  at 
all  consulted.  There  was  a  discretion  in  him  as  well  as  in  the 
others ;  and  there  is  no  authority,  that  if  the  consent  of  three  is 
required,  a  marriage  with  consent  of  two  only  is  that  which  the 
will  has  prescribed.'*  The  remarriage  of  the  mother  did  not  dis- 
pense with  the  necessity  of  her  consent  to  her  daughter's  marriage. 
The  will  does  not  provide  that  in  the  event  of  the  mother's  mar- 
riage her  consent  shall  be  no  longer  necessary.  The  testator  trans- 
ferred the  custody  and  guardianship  of  his  children  to  his  execu- 
tors in  the  event  of  the  remarriage  of  his  wife.  He  probably 
deemed  it  prudent  to  put  it  out  of  the  power  of  a  second  husband 
to  intermeddle  with  the  persons  or  estate  of  the  children.  But  he 
uses  no  language  indicating  any  intention  to  dispense  with  the 
mother's  consent  to  the  daughter's  marriage  before  twenty-one,  in 
case  the  mother  married.  Her  natural  love  and  duty  may  well  have 
been  regarded  by  the  testator  as  affording  a  sufficient  guaranty 
that  the  power  to  give  or  withhold  consent  would  not  be  abused. 

The  condition  therefore  of  the  legacy  to  the  daughter  having 
been  broken  by  her  marriage  without  consent,  the  question  re- 
mains, whether  the  condition  is  effective  to  limit  the  legacy  to  the 
sum  of  $5,000.  If  the  question  depends  upon  the  general  rules  of 
law  applicable  to  conditions,   it  is  plain  that  the  daughter,  by 
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breach  of  the  condition,  forfeited  the  primary  legacy.  A  condition 
prohibiting  marriage  before  twenty-one  without  consent  is  by  the 
common  law  valid  and  lawful.  It  is  otherwise  of  conditions  in 
general  restraint  of  marriage,  they  being  regarded  as  contrary  to 
public  policy,  and  the  "  common  weal  and  good  order  of  society." 
But  reasonable  conditions  designed  to  prevent  hasty  or  imprudent 
marriages,  and  to  subject  a  child,  or  other  object  of  the  testator's 
bounty,  to  the  just  restraint  of  parents  or  friends  during  infancy 
or  other  reasonable  period,  are  upheld  by  the  common  law,  not 
only  because  they  are  proper  in  themselves,  but  because  by  up- 
holding them  the  law  protects  the  owner  of  property  in  disposing 
of  it  under  such  lawful  limitations  and  conditions  as  he  may  pre- 
scribe. Story  Eq.  Jur.,  §  280  et  seq.,  and  cases  cited.  Now  it  is 
the  general  rule  of  law  that  a  breach  of  a  lawful  condition  annexed 
to  a  legacy  either  divests  it,  or  prevents  an  estate  therein  arising  in 
the  legatee  depending  upon  whether  the  condition  is  precedent  or 
subsequent.  In  accordance  with  this  general  principle,  it  was  held 
in  //*  re  Dickson's  Trust,  1  Sim.  (N.  S.)  37,  that  a  condition  sub- 
sequent that  the  legatee  should  not  become  a  nun  was  valid,  and 
that  the  legacy  was  forfeited  by  breach  of  the  condition,  although 
there  was  no  gift  over.  But  it  has  been  the  settled  law  of  England  for 
a  long  period,  that  a  condition  subsequent,  annexed  to  a  legacy,  in 
qualified  restraint  of  marriage,  although  the  restraint  was  lawful  and 
reasonable,  nevertheless  did  not  operate  upon  breach  to  divest  the 
title  of  a  legatee,  unless  there  was  an  express  gift  over  on  breach  of 
the  condition,  or  a  direction  that  the  legacy  should  fall  into  the 
residue,  and  pass  therewith,  which  is  deemed  equivalent  to  a  gift 
over.  The  condition  where  there  is  no  devise  over  is  said  to  be 
in  terroreni  merely,  a  convenient  phrase  adopted  by  judges  to  stand 
in  place  of  a  reason  for  refusing  to  give  effect  to  a  valid  condi- 
tion. Harvey  v.  Aston,  supra  ;  Reynish  v.  Martin,  3  Atk.  330  ; 
Wheeler  v.  Bingham,  id.  364 ;  Lloyd  v.  Branton,  supra  ;  Stackpole 
V.  Beaumont,  3  Ves.  Jr.  89  ;  ^  re  Dickson's  Trust,  supra  ;  Mar^ 
pies  V.  Bainbridge,  1  Mad.  590.  In  Lloyd  v.  Branton,  Sir  Wil- 
liam Grant,  referring  to  the  subject,  says,  "Whatever  diversity 
of  opinion  there  may  have  been  with  respect  to  the  necessity  of  a 
devise  over  in  the  case  of  conditions  precedent,  I  apprehend  that 
without  such  a  devise,  a  subsequent  condition  of  forfeiture  on 
marriage  without  consent  has  never  been  enforced."  It  is  not  neces- 
sary to  state  at  length  the  reason  of  the  apparent  anomaly  in  the 
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law  upon  the  subject.     This  is  fully  explained  in  the  judgment  of 
Lord  Thurlow,  in  Scott  v.  Tyler,  2  Bro.   Ch.  432,  and  of  Lord 
Loughborough,  in  Stackpole  y.  Beaumont.     Suffice  it  to  say,  that 
it  grew  out  of  the  adoption,  by  the  English  ecclesiastical  courts 
and  the  courts  of  equity,  of  the  rules  of  the  civil  and  canon  law,  by 
which  all  conditions  in  restraint  of  marriage  (with  very  limited  ex- 
ceptions), or  conditions   requiring  consent,  were  held  to  be  void. 
The  ecclesiastical  courts,  having  jurisdiction  to  enforce  the  pay- 
ment of  legacies,  adopted  the  rule  of  the  civil  law  in  all  cases,  with- 
out considering  that  by  the  common  law  reasonable   conditions  in 
restraint  of  marriage  were  valid.     The  distinction  made  in  cases 
where  there  was  an  express  devise  over  does  not  seem  to  be  founded 
upon  any  principle,  and  may  possibly  have  grown  out  of  an  effort 
to  partially  restore  the  harmony  of  the  law. 

It  is  a  clear  proposition  therefore  that  according  to  the  settled 
law  of  England,  the  legacy  in  this  case,  if  it  is  regarded  as  a  purely, 
personal  legacy,  was  not  forfeited  by  the  marriage  of  the  testator's 
daughter  without  consent.  There  was  no  devise  over  on  breach  of 
the  condition.  The  only  gift  over  was  in  the  event  of  the  daughter's 
dying  unmarried  before  twenty-one.  It  has  been  frequently  decided 
that  a  general  gift  of  a  residue  is  not  a  gift  over  within  the  rule. 
Wlteeler  v.  Bingham,  supra  ;  Lloyd  v.  Branion,  supra.  The  con- 
dition therefore  in  this  case  would  bo  i?*  terrorem  only  within  the 
cases  cited. 

But  the  legacy  is  not  a  purely  personal  legacy.  The  testator  charges 
the  lands  devised  as  an  auxiliary  fund  for  the  payment  of  debts  and 
legacies,  and  there  is  no  personalty  out  of  which  the  legacy  can  be 
paid.  If  it  is  paid  therefore  it  can  be  only  by  a  sale  of  the  land 
on  which  the  legacy  is  charged.  This  presents  a  case  where  the 
condition  must  be  construed  and  effect  given  to  it  according  to 
the  general  rules  of  the  common  law.  lieynish  v.  Martin  was  the 
case  of  a  legacy  upon  a  condition  in  restraint  of  marriage  without 
consent,  charged  upon  land  in  aid  of  the  personalty.  The  legatee 
married  without  consent,  and  afterward  suit  was  brought  to  com- 
pel a  sale  of  the  land  to  pay  the  legacy,  and  Lord  IIardwicke  de- 
nied this  relief,  saying  that  *'  where  a  legacy  is  a  charge  upon  the 
lands,  to  be  raised  out  of  the  real  estate,  as  the  ecclesiastical  courts 
have  no  jurisdiction,  it  must  be  governed  by  the  rules  of  another 
forum,  to  which  the  jurisdiction  properly  belongs  ;  "  and  in  Scott 
V.  Tyler,  Lord  Thurlow  said,  "  Lands  devised,  charges  upon  it. 
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powers  to  be  exercised  oyer  it,  money  legacies  referring  to  such 
charge,  money  to  be  laid  out  in  land  (though  I  do  not  find  this  yet 
resolved),  follow  the  rule  of  the  common  law  and  are  to  be  executed 
by  analogy  to  it."  And  Judge  Story,  speaking  of  the  distinctions 
between  conditions  in  restraint  of  marriage,  annexed  to  a  bequest  of 
personal  estate,  and  the  like  conditions  annexed  to  a  derise  of  real  es- 
tate, or  to  a  charge  upon  it,  says :  '^  In  the  latter  case  (touching  real 
estate)  the  doctrine  of  the  common  law,  in  respect  to  conditions, 
is  strictly  applied.  If  the  condition  be  precedent  it  must  be  strictly 
complied  with  in  order  to  entitle  the  party  to  the  benefit  of  the 
devise  or  gift.  If  the  condition  be  subsequent  its  validity  will  de- 
pend upon  its  being  such  as  the  law  will  allow  to  divest  an  estate. '' 
Story  Eq.  Jur.,  §  288  ;  see,  also,  Cornell  v.  LoveWs  ExW,  11  Casey, 
100  ;  Cornm.  v.  Stauffer,  10  Barr.  350;  Williamson  Pers.  Prop.  341. 
On  the  ground  therefore  that  the  condition  in  this  case  was  law- 
ful, and  that  there  is  no  personal  estate  to  pay  the  legacy,  and 
that  it  cannot  be  enforced  as  a  charge  against  the  real  estate  by 
reason  of  the  breach  of  the  condition,  we  think  the  judgment  should 

be  affirmed. 

JudgtnetU  affirmed. 
All  concur. 


01.&PEKTE&  y.  SOUUB. 
(88  N.  Y.  .251.) 

Gift  —  receipt  on  account  of  mortgage  debt. 

A  ftitber,  holding  a  mortgage  against  his  son,  and  intending  to  make  him  a 
gift,  executed  and  deUvered  to  him  a  receipt  for  a  portion  of  the  debt,  pro. 
Tiding  that  the  amount  should  be  indorsed  on  the  mortgage.  Heid,  a  valid 
gift  of  BO  much,  although  the  indorsement  was  never  made. 

ACTION  to  satisfy  a  mortgage.      The  head-note  and  <^inion 
show  the  point.     The  plaintiff  had  judgment  bdow. 

A  L.  Bundy,  for  appellant 
(7.  /.  Palmer,  for  respondent. 
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Fdtch,  J.  [Omitting  other  matter.]  It  is  insisted  however 
that  the  delivery  of  the  receipt  constituted  no  valid  gift,  because  it 
was  a  mere  executory  promise  without  consideration  to  indorse 
$2,000  on  the  nciortgage.  We  think  it  was  much  more  than  that, 
and  amounted  to  a  present  gift  instead  of  a  mere  promise  to  give. 
Ckampney  v.  Blanchard,  39  X.  Y.  Ill ;  Gray  v.  Barton,  55  id.  68; 
8.  c,  14  Am.  Bep.  181 ;  Ferry  v.  Stephens,  66  N.Y.321.  Although 
the  receipt  contained  a  provision  that  the  sum  given  was  to  be  in- 
dorsed on  the  mortgage,  neither  that  promise  nor  its  performance 
was  essential  to  the  gift  of  so  much  of  the  debt.  If  there  Iiad 
been  no  gift  manifested  or  intended  outside  of  that  promise,  a  dif- 
ferent (»8e  would  have  been  presented  and  given  room  for  the  de- 
fendant's contention.  But  as  an  actual  payment  at  once  extin- 
guishes the  debt  whether  promised  to  be  indorsed,  or  in  fact  in- 
dorsed or  not,  so  an  actual  present  gift  of  the  whole,  or  a  part  of  a 
debt,  operates  at  once  to  extinguish  it  completely  or  pro  tanfo, 
whether  indorsed  upon  the  instrument  which  is  the  evidence  of  the 
debt  or  not.  The  question  comes  back  to  the  inquiry,  whether 
there  was  such  actual  gift  both  intended  and  executed.  -  That  fact 
is  found  and  rests  upon  sufficient  evidence.  There  must  be  a  de- 
livery of  the  gift,  the  donor  must  part  with  his  dominion  over  it, 
it  must  not  rest  in  a  mere  promise.  But  the  character  of  the  gift 
dictates  the  manner  of  its  delivery.  Here  a  receipt  for  so  mucli  of 
the  mortgage  debt  was  executed  and  delivered  with  the  intention 
of  giving  it  to  the  mortgagor.  The  mortgage  itself  was  not  de- 
livered because  not  wholly  discharged,  and  the  gift  was  executed 
by  the  delivery  of  the  receipt  which  operated  to  cancel  and  dis- 
cliarge  so  much  of  the  debt. 

[Omitting  a  minor  point.  ] 

We  think  no  error  was  committed  in  the  disposition  of  the  case, 
and  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

All  concur,  except  Miller  and  Tbacy,  JJ.^  not  voting. 
VoL.XLn  — 82 
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NeffcHabU  inttrument  —  on  demand  —  Uuhei  in  prewntment* 

Where  a  note  payable  on  demand  after  date  at  a  bank,  with  interest  after  ma- 
turitj,  was  not  presented  for  payment  until  the  lapse  of  three  yearn  and 
a  half,  7uM,  that  the  indorser  was  discharged.* 

i  GTION  on  a  promissory  note.     The  opinion  states  the  case. 

George  W.  Smithy  for  appellant. 

John  D,  Kernan,  for  respondents. 

Danforth,  J.  The  action  was  commenced  by  Justus  S.  F. 
Orim,  as  plaintiff,  and  he  dying,  was  continued  by  his  executors,  to 
recover  for  money  lent  the  defendants  as  copartners, under  the  name 
of  Crim  &  Starkweather,  and  also  $1,500  and  interest,  being  the 
amount  of  a  promissory  note  dated  ^'Heloifc,  Wisconsin,  July  2 1 , 
1874,"  made  by  W.  T.  Crim,  and  payable  on  demand,  after  date, 
to  the  order  of  Crim  &  Starkweather,  at  Crim  &  Starkweather's 
bank,  ''with  interest  at  the  rate  of  ten  per  cent  per  annum,  after 
maturity."  It  was  indorsed  by  the  payees  to  the  plaintiff.  Stark- 
weather alone  defended.  Among  other  answers  he  set  up  that  the 
moneys  referred  to  had  been  lent  to  the  defendant  Crim,  indiv- 
idually, and  the  note  made  by  him  for  his  own  use,  and  indorsed 
in  the  firm  name  without  the  consent  of  the  defendant  Stark- 
weather ;  that  it  was  not  used  in  the  firm  business,  and  the  plaint- 
iff knew  this  when  he  received  it.  The  issues  were  referred  for 
trial,  a  report  made  in  favor  of  the  plaintiff,  and  judgment  entered 
for  $12,779.64.  Upon  appeal  to  the  General  Term,  a  new  trial 
was  ordered,  unless  the  plaintiff  would  stipulate  to  reduce  the 
judgment  to  the  amount  due  upon  the  $1,500  note,  as  found  by  the 
referee,  in  which  case  the  judgment,  as  so  modified,  was  affirmed. 
The  plaintiff  gave  the  required  stipulation,  and  the  defendant  Stark- 
weather appeals  from  the  judgment. 


*See  Thiaman  y.  QueblU  (38  La.  Ann.  260),  86  Am.  Bep.  S67. 
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[Omitting  minor  questions.] 

Third.  The  remaining  question  is  one  of  more  difficulty.  The 
note,  as  the  plaintiffs'  testator  testified,  was  delivered  to  him  on 
the  day  of  its  date,  and  as  the  referee  finds,  was  presented  for  pay- 
ment, on  the  first  and  fourth  days  of  February,  1878,  and  imymeiit 
deniAuded.  It  was  refused,  and  on  the  4th  of  February  the  note 
was  protested  for  non-payment,  and  the  defendants  notified.  There 
is  no  finding,  nor  any  evidence  that  the  laws  of  the  State  of  Wis- 
consin in  reference  to  negotiable  paper,  and  the  steps  necessary  to 
be  taken  in  order  to  charge  the  indorsers,  are  in  any  respect  differ- 
ent from  those  which  prevail  with  us.  The  question  arises  whether 
payment  of  the  note  was  demanded  at  such  time  as  to  fix  the  in- 
doraer.  To  show  that  it  was,  the  respondent  cites  Merrill  v.  Todd, 
23  N.  Y.  28,  s^nd  Pardee  v.  Fiah,  60  id.  265;  s.  o.,  19  Am.  Rep. 
176.  In  Merrill  v.  Toddy  it  was  held  by  this  court  that  a  promis- 
sory note  payable  on  demand,  with  interest,  is  a  continuing  secur- 
ity, that  the  indorser  remained  liable  until  the  actual  demand  for 
payment,  and  that  the  holder  was  not  chargeable  with  neglect  for 
omitting  to  make  such  demand  within  any  particular  time. 

The  rule  thus  laid  down  was  followed  in  Pardee  v.  Fishy  supra, 
as  appUcable  to  a  certificate  of  deposit  payable  to  the  order  of  the 
defendant  on  the  return  of  the  certificate,  with  interest,  and  he 
was  held  liable  upon  his  indorsement,  notwithstanding  delay  on  the 
part  of  the  holder  in  presenting  the  certificate  for  payment. 

It  is  obvious  that  the  present  case  requires  a  different  rule.  The 
note  is  payable,  not  on  demand,  but  ^'on  demand  after  date."  It 
draws  interest,  not  generally,  and  from  its  date,  but  after  '^ma- 
turity." There  must  be  some  lapse  of  time  before  demand.  As 
the  indorser  could  be  charged  by  a  proper  notice,  only  at  maturity 
of  the  paper,  the  same  event  which  gave  the  holder  a  right  to  in- 
terest changed  the  indorser's  contingent  into  an  absolute  liability. 
If  on  maturity  of  the  paper  it  was  paid,  or  if  not  paid  and  notice 
withheld  from  him,  he  was  discharged.  It  would  therefore  be  for 
the  advantage  of  the  holder  to  cause  speedy  presentation  of  the  note 
for  payment,  so  that  if  not  paid,  interest  might  begin  to  accrue,  and 
for  the  benefit  of  the  indorser,  to  have  notice  of  its  result  as  speed- 
ily as  possible,  in  order  that  by  payment  he  could  stop  its  increase. 
It  would  seem  therefore  from  the  language  of  the  contract,  that 
the  parties  most  have  intended  a  presentation  of  the  note  for  pay- 
ment within  a  short  or  reasonable  time,  for  each  party  is  deemed  to 
have  contracted  with  reference  to  his  own  advantage. 
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In  Merrill  v.  Todd,  supra,  the  note  in  question  was  payable  on 
demand  with  interest,  and  the  action  was  against  the  indorser. 
Three  years  intervened  between  the  making  of  the  note  and  de- 
mand of  payment  and  the  Supreme  Court  held  that  by  reason  of 
such  delay  the  indorser  was  discharged.  Upon  appeal  however 
after  the  fullest  discussion  of  authorities,  and  the  principle  upon 
which  they  rested,  we  decided  that  whatever  might  be  the  rule 
where  the  security  is  not  on  interest,  a  note  payable  on  demand, 
with  interest,  is  a  continuing  security  from  which  none  of  the 
parties  are  discharged,  until  it  is  dishonored  by  an  actual  present- 
ment and  a  refusal  to  pay,  and  this  result  was  reached  as  a  fair  in- 
terpretation of  the  contract.  The  note  was  construed  as  an  agree- 
ment that  the  money  should  be  paid  on  call,  with  interest  in  the 
meantime,  thus  intending  a  productive  investment  of  the  money 
for  some  period  of  time,  and  the  court  asked,  "what  then  is  that 
period?  "  and  said,  "  The  only  answer  which  can  be  given  is  that 
it  is  indefinite  and  indeterminate,  and  ascertainable  only  by  an  ac- 
tual call  for  the  money." 

But  on  the  other  hand  we  said,  "  If  the  security  be  not  on  inter- 
est, it  may  be  a  fair  exposition  of  the  contract  to  hold  that  no  time 
of  credit  is  contemplated  by  the  indorser,  and  that  the  demand 
should  be  made  as  quickly  as  the  law  will  require,  upon  a  check  or 
sight-draft.  Such  a  note,  payable  at  the  bank  where  the  maker 
keeps  his  funds,  will  perform  essentially  the  office  of  a  check,  im- 
posing the  duty  of  early  presentment,  in  order  to  hold  the  collateral 
parties."  The  decision  upon  the  facts  before  the  court  did  not 
receive  the  sanction  of  all  its  members,  and  was  conceded  in  the 
prevailing  opinion  to  go  beyond  many  adjudged  cases,  and  to  be  in 
conflict  with  some  of  them,  but  a  rule  was  laid  down  just  in  itself, 
and  tending  to  uphold  dealings  according  to  the  actual  intention 
of  the  parties. 

I  am  not  aware  that  the  principle  enunciated  in  the  case  cited 
has  been  applied  where  the  contract  did  not  provide  for  interest. 
In  Wethey  v.  Andrews,  3  Hill,  582,  an  action  was  brought  upon  a 
note  made  by  the  defendants  for  $130,  and  interest  payable  on  de- 
mand to  one  David  W.  Waite.  Grimshaw  bought  the  note  within 
a  week  after  its  date,  and  three  or  four  weeks  after  that  the  plaint- 
iff took  it.  The  question  was  whether  it  should  be  deemed  dis- 
honored so  as  to  let  in  a  defense,  and  the  court  say,  ^'  If  it  had  not 
been  on  interest  I  should  have  thought  it  right  to  presume  that  it 
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had  been  demanded  and  payment  refused,  perhaps  even  by  the  time 
when  Grimshaw  obtained  it.  I  would  presume  it  on  the  unwilling* 
uess  which  every  prudent  man  feels  to  haye  his  money  lie  idle;  and 
would  presume  that  the  holder  had  seen  or  sent  to  the  maker  im- 
mediately and  pressed  him  for  payment." 

Now  if  we  apply  the  reasoning  of  these  two  cases,  Merritt  v.  Todd 
and  Wethey  v.  Andrews^  to  the  one  before  us,  it  would  seem  to  be 
decisive  in  favor  of  the  defendant.  There  was  a  period  of  at  least 
one  day  during  which  the  note  would  bear  no  interest.  After  that 
the  holder  had  the  right  to  require  payment  at  any  time  he  chose, 
but  until  he  did  require  payment  no  interest  accrued.  Every  day's 
delay  was  therefore  a  loss  to  him,  and  when  payment  was  demanded 
the  liability  of  the  indorser  to  pay  interest  began.  The  provision 
for  interest  is  important  only  as  fixing  its  rate,  for  without  it  the 
note  would  bear  interest  after  maturity.  The  note  therefore  is  in 
legal  effect  not  unlike  one  in  which  no  such  term  is  written.  It  is 
also  made  payable  at  bank.  From  these  circumstances  I  think  it 
should  be  inferred  that  the  expectation  of  the  parties  was  that  the 
note  should  serve  the  purpose  of  a  check,  and  be  presented  for  pay- 
ment, if  not  immediately,  yet  within  a  very  short  time.  Merritt  v. 
Todd,  supra,  introduces  an  exception  to  the  rule  made  applicable 
in  this  State  in  many  earlier  cases  to  the  question  of  laches  in  chai'g- 
ing  indorsers.  We  do  not  think  it  should  be  extended.  Herrick  v. 
WooloertOH,  41  N,  Y.  581;  s.  c,  1  Am.  Rep.  461;  Wheeler  y.  War- 
ner, 47  N.  Y.  519;  s.  c,  7  Am.  Rep.  478.  Within  the  principle 
of  the  general  rule  which  requires  a  note  payable  on  demand  to  be 
presented  within  a  reasonable  time  in  order  to  charge  an  indorser, 
and  also  within  the  rule  laid  down  in  Merritt  v.  Todd,  establishing 
an  exception  to  that  rule,  the  delay  in  this  case  was  such  as  to  dis- 
honor the  paper. 

There  is  nothing  in  the  circumstances  of  the  case  or  the  situation 
of  the  parties  indicating  an  expectation  on  the  part  of  either  that 
any  considerable  delay  should  occur  in  demanding  payment  of  the 
note.  A  reasonable  time  might  elapse.  This  is  not  to  be  defined 
oy  any  general  term,  but  no  case  has  been  found  holding  that  three 
and  a  half  years  may  elapse  without  discharging  the  indorser. 
Many  instances  of  the  application  of  this  rule  are  referred  *to  in 
MerrM  y.  Toddy  supra,  and  others  in  1  Pars,  on  Bills,  263,  and  it 
woald  be  ofleless  to  again  cite  them.  Whether  the  time  should  be 
fixed  after  the  analogy  of  bills  payable  at  sight,  as  suggested  in 
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Merritt  y.  Todd,  supra,  or  upon  the  circumstances  of  each  case,  it 

is  not  necessary  to  determine.    The  plaintiffs  must  fail,  however 

the  question  is  answered,  for  there  are  repeated  decisions  (see  cases 

cited  in  Merritt  v.  Todd,  and  Parsons,  supra),  to  the  effect  that 

such  a  note  is  to  be  deemed  past  due  in  a  much  shorter  time  than 

the  period  allotted  to  this  note. 

The  judgment  should  be  reyersed  and  a  new  trial  ordered,  with 

costs  to  abide  the  event. 

Judgment  reversed. 

All  concur  except  Eabl,  J.,  taking  no  part,  and  Rapallo,  J., 

absent. 


LoVELL  V.    QUITMAK. 

(88  N.  Y.  877.) 

Wm — roDoetUum  —  MiUration  in  part. 

Under  a  statate  providing  that  no  will  shall  be  revoked  or  altered  except  bj 
another  will,  or  "  unliss  such  will  be  barnt,  torn,  cancelled,  obliterated  or 
destroyed,  etc.,  an  obliteration  in  part  is  ineffectual  to  work  a  revocation.* 

APPEAL  from  surrogate's  decree  of  probate.     The  opinion  states 
the  case. 

/.  Newton  Fiero,  for  appellant. 

S.  L.  Stebbins,  for  respondent. 

Danforth,  J.  The  surrogate  found  that  the  will  in  question 
was  well  executed,  and  at  that  time  contained,  among  others, 
clauses  numbered  respectively  "2d"  and  "4th;"  that  subse- 
quently the  testatrix  obliterated  these  clauses  "  with  a  purpose  and 
intent'*  to  revoke  the  same;  that  notwithstanding  this  obliteration 
they  were  not  revoked,  and  remain  in  full  force  and  effect  as  before. 
The  'words  are  still  apparent  and  legible,  and  ho  directed  the  whole 
will,  including  these  clauses,  to  be  admitted  to  probate.  The 
General  Term  has  sustained  that  decision  and  although  we  have 

*  See  WoodflU  v.  Patton  (70  Ind.  ffnO,  40  Am.  Bep.  960. 
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given  careful  consideration  to  the  interesting  argument  of  the  ap- 
pellant, we  see  no  reason  to  reverse  their  judgment. 

The  appeal  depends  upon  the  true  construction  of  the  statute  (2 
B.  S.,  part  2,  chap.  6,  tit.  1,  art.  3,  p.  64,  §  42),  wliich  enacts  that 
"no  will  in  writing,  *  *  *  nor  any  part  thereof,  shall  be  re- 
voked or  altered,  otherwise  than  by  some  other  will  in  writing,  or 
Bome  other  writing  of  the  testator  declaring  such  revocation  or  al- 
teration and  executed  with  the  same  formalities  with  which  the 
will  itself  was  required  by  law  to  be  executed;  or  unless  such  will 
be  burnt,  torn,  cancelled,  obliterated  or  destroyed  with  the  intent 
and  for  the  purpose  of  revoking  the  same,  by  the  testator  himself, 
by  any  other  person  in  his  presence,  by  his  direction  and  consent; 
and  when  so  done  by  another  person,  the  direction  and  consent  of 
the  testator,  and  the  fact  of  such  injury  or  destruction  shall  be 
proved  by  at  least  two  witnesses." 

First,  A  literal  and  plain  reading  of  these  words  defeats  the  ap- 
peDant  There  is  language  of  prohibition,  but  it  is  so  quali- 
fied as  to  amount  to  permission  to  revoke  or  alter  a  will,  or  any 
part  thereof,  by  some  other  will  in  writing  or  some  other  writing 
of  the  testator  declaring  such  revocation  or  alteration;  or  by  burn- 
ing, tearing,  cancelling,  obliterating  or  destroying  the  will,  *'  for 
the  purpose  of  revoking  the  same.  '*  Now  by  the  first  phrase  the 
repentant  testator  is  required  to  write  out  the  proposed  alteration, 
select  his  witnesses,  and  make  to  them  an  acknowledgment  or 
declaration  that  the  act  is  his;  and  so  far  the  language  permits  but 
one  inference  or  construction;  that  that  act  becomes  effectual 
whether  it  relates  to  the  whole  will  or  some  portion  only  of  the 
will. 

The  second  clause  requires  no  such  construction.  The  words 
"or  any  part  thereof,"  are  omitted.  The  "will"  itself  is  to  be 
burnt,  torn,  cancelled,  obliterated  or  destroyed,  not  with  an  intent 
or  purpose  of  "altering,"  but  as  the  statute  says,  "with  the  intent 
and  for  the  purpose  of  revoking  the  same. "  And  while  these  things 
may  be  done,  either  by  the  testator  or  by  another  person  in  his 
presence  under  his  direction  yet  the  statute  provides  that  "  when 
80  done  by  another  person  the  direction  and  consent  of  the  testator 
and  the  fact  of  such  injury  or  destruction  shall  be  proved  by  at  least 
two  witnesses."  The  injury  relates  to  the  effect  of  burning,  tearing, 
cancelling  and  obliterating. 

We  see  therefore  that  under  the  first  clause  an  act  of  alteration 
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or  revocation  if  in  writing,  and  under  the  last  claase  an  act  of  de- 
struction or  of  injury,  unless  by  the  testator  himself,  is  required  to 
be  proyed  by  witnesses.  Can  it  be  supposed  that  the  statute  in- 
tended a  partial  revocation  or  alteration,  if  done  by  the  testator 
himself  should  be  effective,  although  no  formality  was  observed  ? 
According  to  the  appellant's  construction  a  dash  of  the  testator's 
pen  supplies  the  place  of  the  formality  required  by  the  first  clause, 
renders  unnecessary  the  presence  of  two  witnesses,  and  becomes 
effectual  to  the  same  extent  as  if  the  above  provisions  of  the  statute 
had  been  observed. 

Such  a  conclusion  is  inadmist^ible.  The  dissimilarity  of  the  two 
events,  one  requiring  and  the  other  dispensing  with  formalities  the 
most  solemn  known  to  the  law  relating  to  the  execution  of  papers, 
seems  to  permit  but  one  answer  to  the  appellant.  The  two  acts 
cannot  be  deemed  equivalents.  To  the  same  end  is  the  general 
policy  of  the  law  which  aims  to  close  the  door  against  opportunities 
of  fraud,  and  it  would  be  unreasonable  to  suppose  that  the  legisla- 
ture intended  a  method  by  which  the  purpose  of  the  testator  could 
be  defeated,  and  the  restrictions  thrown  around  him  at  the  time  of 
executing  the  will,  designed  to  carry  that  purpose  into  effect, 
evaded. 

The  provisions  of  the  statute  applicable  to  wills  (2  R.  S.,  part  2, 
chap.  6,  art.  3,  title  1,  p.  63),  which  include  the  one  before  us, 
have  in  view  not  merely  the  convenience  of  the  individual  and  his 
protection,  but  also  the  prevention  of  fraud  and  perjury  in  refer- 
ence to  an  act  which  becomes  effective  only  after  the  death  of  the 
testator,  and  then  concerns  his  devisees,  his  heirs,  and  indirectly 
the  whole  public. 

Second.  The  appellant  resorts  to  implication,  and  imports  into 
the  second  clause  of  the  statute  words  which  are  found  only  in  the 
first,  thus  violating  not  only  the  method  of  the  legislature,  but  the 
grammatical  reading  of  the  sentence.  This  last  consideration 
would  be  of  little  importance  if  there  was  any  thing  in  the  statute 
from  which  it  appeared  that  the  apparent  grammatical  construction 
could  not  be  the  true  one,  but  should  control  unless  there  is  some 
strong  and  obvious  reason  to  the  contrary;  as  if  we  could  see  that  the 
legislature  had  a  different  intention.  But  when  we  find  in  the  finst 
clauae  that  the  will,  or  any  part  thereof,  can  be  altered  by  a  writing 
only  when  duly  attested,  and  in  the  second  clause  the  words  *'  or 
any  part  thereof  "  omitted,  we  are  bound  to  give  effect  to  the  speci- 
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fic  words  actaaHj  nsed,  and  say  that  no  obliteration  can  be  effectire 
as  to  part,  unless  it  altogether  destroys  the  whole  will.  We  have  no 
power  to  interpolate  other  words. 

R  is  tme,  as  the  learned  counsel  contends,  that  there  are  cases 
lending  some  support  to  his  contention;  but  they  depend  upon  dif- 
ferent statutes,  or  come  from  courts  whose  decisions  are  subject  to 
reTiew.  In  the  courts  of  this  State  the  decisions  are  conflicting. 
On  one  side  is  McPherson  v.  Clarhy  3  Bradf.  96,  cited  by  the  ap- 
pellant; on  the  other  is  Quinn  v.  Quinn,  1  Thomp.  4  Cook,  437, 
and  Matter  of  Prescott,  4  Redf.  178.  This  is  the  first  time  the 
qnestibn  has  been  presented  to  this  court.  And  while  we  have  ex- 
amined the  learned  opinion  upon  which  McPherson  v.  Clark,  supra, 
was  decided,  we  are  not  satisfied  that  the  conclusion  would  promote 
justice,  or  secure  the  end  which  the  legislature  sought  in  enacting 
the  provisions  in  question. 

The  course  of  legislation  also  sustains  the  conclusion  reached  by 
us.  It  has  no  doubt  been  held  in  England,  as  the  learned  counsel 
for  the  appellant  claims,  that  such  an  obliteration  as  the  one  before 
us  would  effect  a  valid  change,  and  not  prevent  the  probate  of  the 
will.  But  the  cases  referred  to  by  him,  of  which  Sitrinton  v. 
Baikyy  L.  R,  1  Ex.  Div.  110,  is  the  latest,  were  under  a  statute 
passed  in  the  year  1677  (39  Car.,  chaps.  26,  36),  declaring  that 
"  no  devise,  *  ♦  ♦  or  any  clause  thereof,  shall  be  revocable 
otherwise  than  by  some  other  will  ♦  ♦  ♦  or  by  obliteration  of 
the  same.''  It  was  held  under  this  statute  that  a  single  clause 
oould  be  removed  and  the  remainder  of  the  will  stand  ;  and  so  it 
is  laid  down  in  1  Jarman  on  Wills,  p.  134,  where  the  author 
says  :  "  If  the  testator  draws  a  pen  over  part  of  the  will  only,  a 
revocation  is  effected  pro  tanto,  and  the  unobliterated  parts  remain 
in  force. ^  This  observation  however  can  be  sustained  only  with 
reference  to  the  above  statute,  and  Swinton  v.  Bailey  brought  be- 
fore the  court  a  wiH  made  in  1828,  and  altered  prior  to  1837,  at 
which  date,  as  we  shall  see,  a  different  statute  went  into  effect. 
But  the  English  statute  already  quoted  found  its  place  in  our  laws 
in  1788,  entitled  "An  act  to  reduce  the  laws  concerning  wills  into 
one  statute.''  Laws  of  New  York  (Greenleaf'sed.),  vol.  1,  p.  387, 
§  3,  and  if  now  in  force  would  require  a  construction  similar  to 
that  given  to  the  English  statute  {supra).  The  various  modes  of 
alteration  or  destruction  apply  to  the  whole  devise  or  wfff,  or  any 
clause  thereof.  The  order  in  which  the  events  are  named  add  force 
Vol.  XLII  —  33 
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also  to  the  constmction,  and  so  do  the  concluding  words,  which 
perpetuate  the  will  and  each  clause  until  one  of  the  two  events 
occurs. 

But  this  statute  was  repealed,  and  in  1801  (Laws  of  N.  Y.,  chap. 
9,  §  3,  p.  180),  a  law  was  passed  substantially  in  the  words  after- 
ward placed  in  the  Bevised  Laws  of  1813  (vol,  1,  chap.  22,  §  2d), 
and  now  forming  part  of  the  Revised  Statutes  of  1830  (supra),  and 
under  which  the  question  now  before  us  has  arisen.  There  is  a 
plain  difference  between  the  words  of  the  act  of  1787  and  those  of 
the  statute  adopted  in  1801,  now  in  force  as  part  of  our  Bevised 
Statutes.  The  change  is  too  great  to  have  been  accidental,  and 
the  omission  of  some  words  and  the  substitution  of  others,  as  well 
as  the  different  arrangement  of  those  remaining,  require  a  con- 
struction of  the  present  statute  which  would  not  have  been  permitted 
under  the  first.  The  constniction  contended  for  by  the  appellant 
compels  the  insertion  of  words  which  the  legislature  have  inten- 
tionally omitted,  and  makes  the  court  the  creator  of  a  law,  rather 
than  its  interpreter. 

The  mischief  intended  to  be  prevented  by  the  observance  of 
formalities  in  the  execution  of  a  will  would  reappear  if  the  instru- 
ment could  be  altered  in  any  less  formal  way,  and  ss  we  are  re- 
quired by  no  case  of  controlling  authority,  or  by  continued  usage, 
to  give  the  statute  an  interpretation  other  than  the  one  suggested 
by  the  plain  meaning  and  grammatical  structure  of  the  section,  we 
must  hold  with  the  surrogate  and  the  General  Term  that  the  clauses 
obliterated  from  the  will  are  still  in  force. 

It  is  also  to  be  observed  that  by  the  statute  now  in  force  in  Eng- 
land (1  Vict.,  chap.  26),  entitled/' An  act  for  the  amendment  of 
the  laws  with  respect  to  wills,"  passed  July  3,  1837  (§§  20,  21), 
a  similar  change  is  made  in  the  laws  of  that  country,  and  such  an 
obliteration  or  other  alteration  is  not  now  effectual  unless  executed 
in  the  manner  prescribed  for  the  execution  of  a  will.  Burgoyne  v. 
Showier,  1  Rob.  Ecc.  5;  Cooper -v.  Socket f,  4  Moore  P.  C.  419. 

It  would  seem  therefore  from  the  modification  of  the  English 
statute,  as  well  as  our  own,  that  the  construction  we  have  adopted 
best  expresses  the  intention  of  the  legislature.  It  certainly  gives 
effect  to  the  actual  words  of  the  law,  and  we  see  no  reason  for  ex 
tending  it.  A  contrary  doctrine  would  be  fatal  to  the  Authority  of 
documents,  subversive  of  the  rights  of  parties,  and  would  com- 
pletely abrogate  the  statute.     Cooper  v.  Bockett,  supra. 
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It  follows  that  the  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed. 
AH  concur^  except  Andbews,  0.  J.^  absent 


GOODALB   V.    LaWBBNOB. 
(88  N.  Y.  618.) 

Marriage — "  poor  p&r%on  *'  —  htubaMPs  liabUUp  to  town  for  ntppori  ^  imane 

wife. 

An  insane,  starving  and  shelterless  wife,  absent  from  her  husband,  is  a 
"  poor  person,"  althoagh  her  hasband  is  able  to  support  her ;  and  her  hus- 
band, Tolontarilj  permitting  her  to  be  absent  and  a  public  charge,  is  liable 
to  the  public  authorities  for  har  support. 

ACTION  by  superintendent  of  poor  against  executors  to  recovei 
for  support  of  testator's  wife,  who  being  insane  and  destitute 
had  left  her  husband's  house,  where  she  had  been  supported,  and 
had  been  taken  into  the  county  poor-house.  The  defendant  had 
judgment  below. 

H.  A.  Wadeworthy  for  appellant. 
Edward  F.  Brown,  for  respondent. 

Tbacy,  J.  In  the  case  of  Norton  v.  Rhodes^  18  Barb.  100,  it  is 
held  that  ^'  the  superintendent  of  the  poor  cannot  maintain  an  ac- 
tion against  a  husband  for  boarding,  clothing  and  medical  aid  fur- 
nished to  his  wife  as  a  pauper,  notwithstanding  he  has  maltreated 
her  and  expelled  her  from  his  house  without  just  cause,  and  refuses 
to  provide  for  her,  although  of  sufficient  ability  to  do  so." 

This  decision  was  placed  upon  the  ground  :  First.  *^  That  the 
vife  of  a  man,  who  is  bound  by  the  law  to  support  her  and  who  is 
abundantly  able  to  do  so,  cannot  be  regarded  as  a  pauper."  Second. 
"That  there  is  no  authority  for  overseers  of  the  poor  or  county 
iQperintendents  to  maintain  an  action  in  any  case,  against  any  in- 
dividual, to  recover  money  expended  hy  them  for  the  support  of 
the  poor.*' 
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It  wa^upon/tlke'aiitb^oiity'Qf!  tblB  case  that,  the  Itiamed*  judgo  at 
the  Circuit  Court  felt  constrained  to  set  aside  the  verdict  for  the 
pMntiff*  We  (ft)  not  think  the  doctrine  of  this  case  can  be  main- 
tained. The  Revised  Statutes  of  this  State  define  the  persons  enti- 
tled to  relief  from  the  poor  authorities  as  follows  :  "Every  poor 
person,  who  is  blind,  lame;  old,  sick,  impotent  or  decrepit,  or  in 
any  other  way  disabled  or  enfeebled  so  as  to  be  unable  to  maintain 
himself,  shall  be  maintained  by  the.  county  or  town  where  he  may 
be."    1  R.  S.  616,  §  14. 

Chief  Justice  Shaw,  of  Massachusetts,  under  a  statute  similar  to 
our  own,  states  the  law  as  follows  :  **  Any  person  is  held  to  be  a 
pauper  who  is  in  want  of  immediate  relief  by  reason  of  sickness, 
insanity,  or  in  immediate  need  of  food,  clothes  or  shelter,  upon  the 
principle:  of  simple:  humanity,  and  overseena  of  every  city,  district 
and'  town'  are  bounds  bylaw  to  furnish,  him  with  support,  without 
stripping  to  inquire  whether  the  person  has- relatives  liable  for  his 
support.''  City  of  Charlestoiim  v.  Inhabitants  of  Orot^land,  15 
Gray,  15.  ^*  Where  the  overseers  of  the  poor  find  a  person  in  dis- 
tress and  in  need  of  immediate  relief,, they  may  properly  furnish 
the  necessary  articles  for  the  supply  of  his  wants.  The  necessity 
for  such  aid.  would  for  the  time  being  make  such  person  a  pauper. 
Where  such  necessity  exists,  and  the  supplies  are  furnished  by  the 
proper  authorities  of  the  town,  the  amount  may  be  recovered  of 
the  husband.     Inhabitants  of  Mofison  v.  Williams,  6  Gray,  416. 

There  can  be  no  doubt  that  an  insane  wife  absent  from  her  home 
and  in  pressing  need  of  both  food  and  shelter  is  to  be  regarded  as 
a  poor  person  within  the  meaning  of  the  statute,  and  it  is  the  duty 
of  tftiG  overseen  ofi  thepoar  to  give  her  support  without  waiting  to 
ascertain  whether  she  haaa  husband  able  and  willing  to  support 
her:  A  huE^and  who 'has  voluntarily  permitted  an  insane  wife  to 
absent.herselfi  from  his  house  and  become  a  public  charge,  when 
soedlfonher  suppoctby  the- poor  authorities,  is  estopped  from  de- 
nying that,  she  is.  a  pauper. 

Wa consider  ibdear  that  under  the.circumstancea  stated,  an  action 
can)  be  maintained/  against  tJie  husband  to  recover  the  amount  of 

idle  expenditure  necessarily  incurred  on  account  of  his  wife. 

Th0)  action,  nests  upon  the  commourlaw  obligation  of  the  husband 
to'Siippont-his^wife.  If  he  abandons  her  or  sends  her  away  he  is 
liable:  ail  lilie  suit<  of  aay  one  who  has  furnished  her  a  necessary  aad 
suitable  support,   and  for  this  the  law  will  imply,  on  his  part,,  a 
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promise  to  pajr.  But  it  is  iineicrtsed  iibfft  ^hiSfe  ^an  B/ctimi  imay.be 
maintiiined  by  a  citi^ien  i or  ^ivpphes  tf nroFNerbed  iio  « ifrife  under  sneh 
eircamstunces,  no  such  acticm  can  be  main  tamed  by^vemBncn^'oCf-ilbe 
poor.  No  good  reason  can  be  assigned  (for  «udh  &  ditftisiolli^B.  Mm 
citizen  who  volunteers  to  assist  a  wife  abandoned  by  her  bufibttnd 
may  maintain  an  action  at  common  law 'upon '^eimfflsefiassizmpBlt 
of  the  husband,  a  far^iori  may  the  poor  aitthoFltieB,  wiio  in  fiw- 
nishing  such  assistance  are  not  volmiteers,  'birt  'adt'in  fhe  'dkdharge 
of  a  duty  imposed  by  law.  By  the  wrongful  »dt  cflf  the  d^endant^ 
testator  the  county  of  Orange,  through  Jts  'superrnternfient 'of  ^the 
])oor,  was  compelled  io  incur  an  expense  for  'his  ^benefit.  'CTiider 
siich  circumstances  there  can  be  no  doubt  that  an  action  ^1  lie  to 
recover  the  amount  so  expended. 

In  "the  New  England  States  it  is  well  Bettled  Hhat  wach  an  acfion 
can  be  maintained. 

In  Rumney  v.  Keyes,  7  N.  H.  576,  it  "was  'held  Hhartwherre  a  witfe, 
who  lived  separate  from  her  husband,  had  become  "poor  and  un- 
able to  maintain  herself  and  was  assi^ed  'by  ^h^  town,  flic  town 
could  maintain  an  action  at  common  law  to  TeeoYBr  of  the  husband 
the  amount  of  the  expenditure  on  her  account.  Fpham,  J.,  in 
delivering  the  opinion  of  the  court,  says  :  "ITo  reason  can  be  as- 
signed why  an  individual  should  be  holden  liable  -at  common  law 
for  all  necessary  supplies  iurnished  by  a  citizen  'to  his  sufiering 
wife  or  child,  ansing  from  his  neglect  to  make  such  provroions, 
while  the  town,  whose  special  duty  it  is  to  grant  such  relief,  should 
be  debarred  from  such  remedy."  In  Alna  v.  Phinrfner,  '4GTeenL 
258,  a  husband,  abundantly  able  to  support  hi^  wile,  who  was  in- 
sane, neglected  to  protect  and  provide  for  her,  and  she  wandered 
into  an  adjoining  town  where  she  received  support,  fhe  'expenses  of 
which  were  reimbursed  in  the  first  instance  ^ythe  town  in  Tdiieii 
the  husband  lived;  held,  that  such  town  could  maintadn  an  'action 
at  common  law  against  ihe  hiUBband  to  recover  ■6be  amoimt  so  paid. 
But  it  is  said  that  as  the  powers  of  the  poor  antharitiesaFe  derived 
from  the  statutes,  they  can  exercise  no  power  except  Hsuoh  as 'is 'ex- 
pressly conferred;  and  as  power  to  'brrng  an  adtionagainet  a  hus- 
band for  necessaries  supplied  to  his  wife  is  not 'amx>ng 'the 'powwa 
enumerated,  it  is  urged  that  no  such  power  exists.  'This,  we  irtiirik, 
is  a  mistake.  Our  statutes  do  not  declare  that  the  husband  shall 
support  the  wife,  for  the  reason  that  it  was  not  deemed  neaessary 
*o  re-enact  the  common  law.     They  were  intended  to  supplement 
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the  commoD  law  and  to  compel  the  support  of  poor  persons  by  cer- 
tain of  their  relatives  upon  whom  the  common  law  does  not  impose 
such  obligation.  And  where  the  obligation  has  been  ascertained 
and  determined  in  the  manner  provided,  and  such  relative  fails  and 
neglects  to  perform  the  duty,  the  statute  gives  an  action  as  for 
money  had  and  received  to  the  overseers  of  the  poor  against  such 
relative  to  recover  the  amount  of  such  support.  1  E.  S.  616,  §  7. 
But  we  do  not  look  to  the  statute  to  furnish  a  remedy  for  a  breach 
of  a  common-law  duty.  Where  a  husband  refuses  to  support  his 
wife,  he  neglects  a  duty  imposed  by  the  common  law  and  incurs 
a  common-law  liability  to  any  one  who  furnishes  her  a  necessary 
support. 

It  is  undoubtedly  true  that  a  husband  is  only  bound  to  support 
his  wife  at  his  own  home,  and  when  he  is  both  able  and  willing  to 
support  her  there  and  she  willfully  abandons  him,  she  does  not 
carry  with  her  the  credit  of  the  husband,  nor  can  she  impose  any 
liability  upon  him.  Bd.  Supr^s  Monroe  Co.  v.  Budlong,  51  Barb. 
493.  But  an  insane  wife  is  incapable  of  abandoning  her  husband* 
When  a  wife  is  suffering  under  such  affliction,  it  is  the  duty  of  her 
husband  —  a  duty  imposed  by  the  relation  he  bears  to  her  as  well 
as  by  the  plainest  dictates  of  humanity  —  to  protect  and  support 
her.  This  duty  the  testator  neglected.  He  permitted  his  wife  to 
wander  from  his  home  when  insane;  he  allowed  her  to  be  adjudged 
a  lunatic  by  proceedings  taken  in  a  distant  county,  and  to  remain 
in  the  custody  of  a  committee  appointed  of  her  person  and  estate 
until  her  separate  estate  was  exhausted^  never  himself  contributing 
a  penny  to  her  support,  and  although  abundantly  able  to  support 
her,  he  suffered  her  to  become  an  object  of  public  charity  and  to 
find  a  home  in  a  poor-house,  where  he  never  visited  her  and  where 
he  never  even  made  himself  known  as  her  husband.  It  would  be 
a  reproach  to  our  jurisprudence,  if  under  such  circumstances,  he 
could  escape  liability  to  those  who  to  some  small  degree  extended 
to  his  suffering  wife  that  protection  and  support  which  he  so 
cruelly  and  so  persistently  withheld. 

The  judgment  for  the  defendant  at  Circuit  and  the  order  setting 
aside  the  verdict  for  the  plaintiff  should  be  reversed,  and  judgment 
on  the  verdict  ordered  for  the  plaintiff,  with  costs. 

Judgment  accordingly. 

All  concur,  except  Bapallo,  J.,  absent. 
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Badgeb  y.  Badobb. 

(88  N.  Y.  640.) 
Marriage — emdeneeof. 

GontinaoiiB  matrimonial  Interooarse  for  tblrty-foar  years  was  shown  between 
a  man  and  a  woman  under  an  assumed  name  The  man  also  lived  as  a 
btehelor  in  another  locality  among  his  relatives  and  friends,  wbo  did  not 
know  of  the  cohabitation.  Heidil),  that  evidence  that  he  was  reputed  to 
be  a  bachelor  was  incompetent ;  (2)  that  a  letter  written  by  the  man,  and 
signed  by  the  woman  in  the  assumed  matrimonial  name,  expressed  in  the 
pi  oral  sense  and  congratulating  her  nephew  on  his  marriage,  was  compe- 
tent to  prove  the  marriage. 

A  CTION  of  dower.     The  opinion  states  the  case.     The  defend- 
-^    ant  had  judgment  below. 

Qeo.  B.  Ely,  for  appellant. 

&  M,  Parsons,  for  respondents. 

Finch,  J.  The  plaintiff  claims  dower  in  the  lands  of  Jacob 
Badger,  deceased,  whom  she  alleges  to  have  been  her  husband. 
The  defendants  deny  the  marnage,  and  so  raise  an  issue  of  fact 
which  forms  the  yital  point  of  the  controversy.  No  formal  or  cere- 
monial marriage  is  proven,  nor  any  express  agreement  between  the 
parties  constituting  such  relation.  The  proof  offered  is  that  of  co- 
habitation continued  for  a  long  period  of  time,  and  characterized 
by  general  repute,  and  by  conduct  and  conversation  indicating,  as 
is  claimed,  an  intercourse  rather  matrimonial  than  meretricious. 
It  is  not  our  duty  to  solve  the  problem  raised  by  the  evidence,  but 
8ome  general  understanding  of  the  facts  is  necessary  to  a  proper  ap- 
preciation of  the  questions  of  law  which  are  submitted  for  decision. 

The  decedent  appears  to  have  lived  two  lives.  They  ran  par- 
allel with  each  other  for  more  than  a  third  of  a  century,  and  with- 
out approach  or  collision.  In  one  locality,  and  among  his  own 
relatives  and  friends,  he  seemed  to  be  a  bachelor  possessing  con- 
siderable wealth;  at  the  head  of  a  respectable  business;  occupying 
rooms  with  his  sister  and  with  others  during  much  of  the  period; 
and  if  not  always  at  home,  yet  not  so  frequently  absent  as  to  arouse 
suspicion  or  remark.     In  another  locality  in  the  same  city,  but  per- 
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haps  in  a  humbler  neighborhood^  he  appears  as  John  Baker;  liv- 
ing with  the  plaintiff  as  his  wife;  introducing  her  as  such;  called 
uncle  by  her  nephew,  and  deemed*  father  by  her  daughter;  paying 
her  bills  and  expenses;  furnishing  her  with  the  food  and  shelter 
which  he  shared;  nursing  her  through  severe  and  continued  illness; 
seldom  absent  at  night;  attending  her  mother's  funeral  as  one  of 
the  family  of  mioumiers;  the  intercourse  creating  no  scandfll*  but 
reputed  to  be  virt  ioub  and  respectable,  and  that  of  husband  and 
wife. 

It  is  over  this  cohabitation^  and  its  true  character  and  meaning 
that  the  controversy  arises.  So  far  as  we  know,  the  association  be- 
gan when  the  plaintiff  was  young,  and  the  decedent  in  middle  life^ 
and  continued  until  he  fell  dead,  an  old  man  of  seventytsix.  It 
lasted  without  break  or  interruption.  It  survived  the  loss  of  youth 
and  its  attractions;  it  i*an  on  through  sickness,  paralysis,  and  some 
degree  of  mental  weakness;  it  showed  no  trace  of  the  satisfied  pae- 
eion  that  tires  of  its  victim  and  abandons  her  for  new  temptation; 
it  did  not  change  when  the  girl  had  grown  into  the  matron  and  be- 
come deaf  and  lame;  it  stayed  with  tenacity  of  love  and  duty,  re- 
maining patient  and  faithful  until  the  end.  It  is  argued  with  great 
force,  that  if  this  relation  was  that  only  ot  lower  and  mistress,  it 
approached  strangely  near  to  matrimonial  truth  and  devotion,  and 
gave  to  unlawful  luflt  an  endurance  and  virtue  not  common  or  ex- 
pected. 

The  reputation  attending  this  cohabitation  in  the  neighborhood 
where  it  existed  and  was  known  among  those  brought  into  its  pres- 
e&oe  by  relationship,  business,  or  society,  was  that  which  ordinarily 
attends  the  dwelling  together  of  husband  and  wife.  It  has  been 
well  described  as  the  shadow  cast  by  tlieir  daily  lives.  1  Bishop 
on  Marriage  and  Divorce,  §  438.  In  the  general  repute  surround- 
ing them,  the  slow  growth  of  months  and  years,  the  resultant  pio- 
turcf  of  forgotten  incidents,  passing  events,  habitual  and  daily  con- 
duct, presumably  honest  because  disinterested,  and  aafer  to  be 
trusted  because  prone  to  suspect,  we  are  enabled  to  see  the  char- 
acter of  the  cohabitation,  and  discern  its  distinctive  features.  It 
is  for  that  reason  that  such  general  repute  is  permitted  to  be 
proven.  It  sums  up  a  multitude  of  trivial  details.  It  oompacts 
into  the  brief  phrase  of  a  verdict  the  teaching  of  many  incidents 
and  the  conduct  of  years.  It  is  the  average  intelligence  drawing 
its  conclusion.     It  would  leave  us  without  serious  doubt  of  the 
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trne  inference  to  he  adopted,  "but  for  the  tipparent  conoealment  ia- 
dictted  bj  the  assumption  of  a  false  name,  and  the  persistent 
silence  of  the  decedent  among  his  own  relatives.  We  have  no  <jer- 
tara  explanation  of  these  facts.  We  cannot  tell  why  tliey  existed. 
While  not  necessarily  inconsistent  with  the  fact  of  a  mjwriage,  and 
perhaps  possible  of  explanation,  we  cannot  deny  that  they  belong 
more  naturally  to,  and  are  more  easily  explained  by  an  illicit  and 
clandestine  intercouTse,  than  one  honest  and  open  a/nd  not  needing 
disguise.  They  tended  thcrefwe  to  throw  some  doubt  upon  the 
character  of  the  cohabitation,  and  to  raise  over  it  a  question  as  to  the 
legitimate  inferences  to  be  drawn. 

To  another  alleged  fact,  pressed  upon  us  for  the  same  purpose 
by  the  defendants,  we  give  little  heed.  It  was  said  that  this  co- 
habitation was  illicit  in  its  origin,  and  must  be  presumed  to  retain 
that  character  until  proof  is  given  of  a  change  in  its  object  and 
purpose.  To  establish  the  fact,  the  appellants  go  back  to  the  giri- 
hood  of  the  plaintiff,  and  recall  an  event  which  they  claim  reflects 
upon  her  purity.  At  the  age  of  about  seventeen  she  returns  to  her 
home  with  an  infant  of  tender  years.  No  husband  comes  with  her 
or  is  known  ;  there  is  no  acknowledged  father  of  the  child  ;  not  a 
word  of  explanation  seems  to  have  been  made  ;  and  we  are  asked 
for  this  reason,  to  infer  an  illicit  connection  had  existed  between 
the  mother  and  some  person  unknown.  When  this  child  was  two 
or  three  years  old,  the  mother  and  Jacob  Badger  are  found  li\ing 
together  in  McDougal  street,  keeping  house  to  all  appearances,  as 
husband  and  wife,  and  their  cohabitation  assuming  jit  once  to  all 
outward  seeming,  the  characteristics  which  attended  it  to  the  end. 
Because  of  this  alleged  lapse  of  virtue  on  the  part  of  the  woman,  it 
is  aigued  that  the  cohabitation  was  illicit  in  its  origin.  The  proof 
does  not  warrant  such  a  conclusion.  It  shows  no  connection  what- 
ever between  the  parties  prior  to  the  commencement  of  the  cohabi- 
tation in  McDougal  street.  Back  of  that,  it  is  sufficient  to  say,  we 
have  no  information  or  evidence  of  any  intercourse  between  them. 
^Ve  do  not  even  know,  except  perhaps  presumptively,  that  the  child 
bom  before  is  the  plaintiff's  daughter.  We  certainly  do  not  know 
▼ho  was  its  father,  nor  whether  the  offspring  of  an  illicit  inter- 
course or  a  matrimonial  connection.  At  all  events  the  testimony 
introduces  Jacob  Badger  for  the  first  time  at  the  commencement 
of  the  cohabitation  which  is  the  subject  of  dispute.  To  say  that  it 
was  illicit  in  its  origin  is  to  assume  its  meretricious  character  in  tiie 
Vol.  XLII  — 34 
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face  of  the  evidence  which  tends  to  show  it  to  have  been  matrimo- 
nial, and  so  beg  the  question,  since  the  cohabitation  at  the  begin- 
ning is  not  shown  to  be  other  or  different  from  its  continuous  char« 
acter  to  the  end.  Prior  to  this  we  are  without  information,  and 
must  not  presume  guilt  where  innocence  is  possible,  and  least  of 
all,  indulge  in  a  mere  guess  that  Jacob  Badger  was  a  party  to  the 
wrong. 

The  rule  that  a  connection,  confessedly  illicit  in  its  origin,  or 
shown  to  have  been  such,  will  be  presumed  to  retain  that  charac- 
ter until  some  change  is  established,  is  both  logical  and  just.  The 
force  and  effect  of  such  a  fact  is  always  very  great,  and  we 
are  not  disposed  in  the  least  degree  to  weaken  or  disregard  it. 
Brinkley  v.  Brinkley,  50  N.  Y.  198  ;  s.  c,  10  Am.  Rep.  460.  Very 
often  the  changed  character  of  the  cohabitation  is  indicated  by 
facts  and  circumstances  which  explain  the  cause  and  locate  the 
period  of  the  change,  so  that  in  spite  of  the  illicit  origin  the  subse- 
quent intercourse  is  deemed  matrimonial.  Fenton  v.  Reed,  4^  Johns. 
52  ;  4  Am.  Dec.  244 ;  Rose  v.  Clark,  8  Paige,  574 ;  Starry.  Pecky  1 
Hill,  270  ;  Jackson  v.  Clato,  18  Johns.  346.  But  a  change  may  occuf, 
and  be  satisfactorily  established,  although  the  precise  time  or  occa- 
sion cannot  be  clearly  ascertained.  If  the  facts  show  that  there  was 
or  must  have  been  a  change,  that  the  illicit  beginning  has  become 
transformed  into  a  cohabitation  matrimonial  in  its  character,  it  is 
not  imperative  that  we  should  be  able  to  say  precisely  when  or  ex- 
actly why  the  change  occurred.  Cnujolle  v.  Ferrie,  23  N.  Y.  90* 
While  we  have  no  hesitation  about  the  rule,  and  shall  be  prompt 
to  apply  it  m  a  case  which  demands  snch  application,  we  do  not 
see  that  the  facts  before  us  require  it,  since  they  fail  to  establish 
an  illicit  origin  of  the  cohabitation  as  a  separate  and  independent 
fact.  But  the  other  facts  remain,  and  are  entitled  to  their  due 
consideration.  The  disguise  of  a  false  name,  known  and  assented 
to  by  both  parties  ;  the  two  lives  so  different  and  utterly  unlike, 
running  on  at  the  same  time  and  demanding  adequate  explanation, 
must  be  admitted  to  bear  upon  the  character  of  the  intercourse, 
and  to  have  introduced  into  it  possible  elements  of  doubt. 

We  are  thus  enabled  to  see  what  the  precise  question  of  fact  was. 
A  continuous  cohabitation  for  about  thirty-five  years  between  these 
parties  was  established.  It  was  either  meretricious  or  matrimonial, 
and  all  the  evidence  properly  admissible  and  touching  that  inquiry 
was  such  only  as  tended  to  solve  the  doubt. 
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The  defendantu  were  permitted  to  prove  under  repeated  objec- 
tions and  exceptions^  that  Jacob  Badger  was  reputed  to  be  a  bache- 
lor and  unmarried.  This  proof  was  given  by  peraons  who  were  his 
friends  and  acquaintances,  but  who  knew  nothing  of  the  plaintiif, 
were  anconscious  of  her  existence,  and  in  total  ignorance  of  her  co- 
habitation with  the  decedent.  The  repute  thus  proven  was  not  the 
product  of  the  cohabitation,  and  did  not  tend  to  explain  it  or  solve 
Its  character.  It  could  not  by  possibility  bear  upon  it  It  waa  not 
its  shadow,  for  it  cast  none  into  the  locality  where  these  witnesses 
were.  It  was  the  shadow  of  a  different  and  distant  fact  which  in 
itself  was  not  ambiguous  and  needed  no  explanation  to  relieve  its 
character  of  doubt.  That  the  decedent  lived  a  single  life,  without 
presence  or  appearance  of  wife  or  daughter  at  his  rooms  when  board- 
ing with  his  sister,  was  a  fact  properly  proved  and  clearly  admissi- 
ble. But  that  among  those  who  thus  saw  him,  and  before  whom 
nothing  had  occurred  to  raise  the  question,  he  was  reputed  to  be 
nmnarried,  was  pure  hearsay,  explaining  nothing,  since  there  was 
nothing  to  be  explained.  The  life  of  John  Baker  in  McDougal 
street  was  ambiguous,  in  the  sense  that  it  might  indicate  an  illicit 
intercourse  or  a  matrimonial  connection.  To  ascei*tain  which,  the 
shadow  it  cast  upon  surrounding  society  could  bo  examined  and 
studied  usefully  for  the  solution  of  the  doubt.  The  life  of  Jacob 
Badger  in  Joralemon  street  was  not  ambiguous  at  all,  and  needed 
no  help  to  solve  its  character.  It  is  indeed  said  that  the  purpose 
was  to  show  a  divided  repute,  and  so  contradict  the  reputation  of 
marriage,  which  to  be  effective  must  be  general.  But  the  general 
repute  proved,  and  that  required  to  be  shown  does  not  and  cannot 
go  beyond  the  range  of  knowledge  of  the  cohabitation.  If  within 
that  range  there  is  division  as  to  the  character  of  the  fact,  the  di- 
vided repute  merely  continues  the  ambiguity  and  determines  noth- 
ing. In  Olaytoa  v.  Wardelly  4  N.  Y.  230,  the  divided  repute  wiis 
of  a  marriage  among  some  friends,  and  a  disreputable  connection, 
among  others;  thus  negativing  a  general  repute  of  connubial  inter- 
coarse  among  those  having  knowledge  of  the  cohabitation.  In 
Commonwealth  v.  Stump,  53  Penn.  St.  135,  the  reputation  shown 
related  to  the  parties  and  their  association,  and  was  that  they  were 
not  married.  In  Vincent's  Appeal,  60  Penn.  St.  2'ZS,  the  husband 
lived  two  lives  as  here,  and  his  repute  as  a  bachelor  among  those 
who  knew  him  by  his  true  name  was  proved ;  but  no  question  was 
raised  over  it,  and  it  was  not  allowed  to  prevail  as  against  the  gene- 
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ral  repute  of  marriage  in  the  locality  where  both  parties  lived.  It 
was  treated  as  utterly  ineffective  to  produce  a  divided  reputation. 
In  Lyle  v.  Ellwood,  L.  K.,  19  Eq.  Cas.  98,  the  repute  was  divided 
and  that  of  marriage  allowed  to  prevail,  but  it  was  among  those 
cognizant  of  the  cohabitation  and  having  reference  to  it  as  a  fact 
to  be  explained.  We  have  been  able  to  find  no  case  where  such 
evidence  as  was  here  given  upon  its  admissibility  being  chal- 
lenged by  objection,  has  been  held  competent.  The  evidence  of 
reputation,  when  admitted,  is  an  exception  to  general  rules. 
It  should  never  be  allowed  to  stray  beyond  some  useful  or  necessary 
purpose.  In  its  application  to  cases  of  pedigree  it  is  justified  by 
difficulties  of  proof,  and  confined  generally  to  the  family  and 
relatives  whose  knowledge  is  assumed,  and  who  have  spoken  before 
a  controversy  arisen.  In  its  application  to  the  fact  of  marriage  it 
is  more  than  mere  hearsay.  It  involves  and  is  made  up  of  social 
conduct  and  recognition,  giving  character  to  an  admitted  and  un- 
concealed cohabitation.  But  in  its  application  to  a  man  living  in 
appearance  a  single  life,  it  adds  nothing  to  that  fact,  it  creates  no 
further  contradiction  to  an  intercourse  carried  on  elsewhere  under 
the  appearance  6t  matrimony,  and  throws  no  additional  light  upon 
it.  It  amounts  to  bare  hearsay,  and  the  unsworn  declarations  of 
persons  knowing  nothing  of  the  facts  in  controversy.  In  the  present 
case  twenty-three  different  witnesses  were  allowed  to  testify  to  the 
reputation  of  the  decedent  as  a  bachelor,  not  one  of  whom  before 
his  death  had  seen  or  heard  of  the  plaintiff  or  known  of  her  connec- 
tion with  him.  We  do  not  think  this  evidence  was  admissible. 
Its  very  volume  and  frequency  indicates  the  dangerous  effect  it  may 
have  produced  upon  the  mind  of  the  court,  and  wo  cannot  disregard 
the  error. 

We  think  also  that  the  letter  offered  in  evidence,  the  body  of 
which  was  in  the  handwriting  of  the  decedent,  and  which  was  signed 
by  the  plaintiff  as  Mrs.  Mary  Baker  and  addressed  to  her  nephew, 
was  improperly  excluded.  That  the  decedent  wrote  the  body  of  the 
letter  and  was  at  least  assenting  to  its  transmission  is  not  denied. 
Although  signed  by  her  it  was  their  joint  act.  It  congratulated 
the  nephew  upon  his  marriage;  it  said  '*  we  wish  you  much  joy;  " 
it  added,  "we  expected  a  visit  from  you  and  youx  wife;"  it  an- 
nounced that  a  present  was  awaiting  him  and  that  his  mother  called 
on  a  previous  day;  and  its  signature  was  a  representation  by  the 
woman  signing  that  she  was  a  married  woman  passing  by  the  name 
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of  Baker.  Dymrt  Peerage  case,  lu  B.,  6  Ap|^  Gas.  51^.  The 
nephew  swears  that  decedent  afterward  asked  him  if  he  received  the 
letter,  and  that  he  called  and  obtained  the  promised  present.  Here 
was  an  act  which  tended  to  characterize  the  existing  relation  and 
indicated  in  many  ways  its  connubial  character.  The  use  of  the 
plural  '^  we  "  without  unnecessary  explanation,  and  assuming  that 
it  would  be  perfectly  understood,  is  one  such  fact.  If  the  connec- 
tion was  unhallowed  and  disgraceful, would  the  parties  to  it  be  likely 
to  invite  a  newly  married  couple,  beginning  in  their  youth  a  life  of 
Tirtue,  to  a  scene  of  concubinage  and  lechery?  And  if  they  were 
shameless  enough  for  that,  would  they  have  called  the  person  ad- 
dressjed,  nephew,  and  sent  the  letter  with  a  distinct  assertion  of 
marriage  in  its  signature?  It  seems  to  us  as  we  read  it  to  indicate 
u  conscious  innocence  in  the  relation  of  the  parties  sending  it,  and 
an  entire  confidence  that  the  nephew  already  so  understood  its 
character.  It  was  a  joint  act,  occurring  during  the  cohabitation, 
calculated  to  reflect  light  upon  its  character  and  clearly  admissible 
as  j)art  of  the  resgestm.     We  think  it  was  error  to  exclude  it. 

[Another  question  omitted.} 

The  judgment  should  be  reversed  and  new  trial  granted,  costs  to 

abide  the  event. 

Judgment  reversed. 
All  concur. 

Aif^REWS,  0.  J.,  Miller  and  Tracy,  JJ.,  concurring  in  the 

lesult. 


People  v.  Braglb. 

(88N.Y.  586.) 

CHmhuU  kiw —  trwl — absence  of  prwmHr. 

Daring  a  trUit  for  f^lonj  the  prisoner  stepped  to  an  ante-ioom,  connecting  with 
tile  coart-room  bj  swinging  doors  and  onlj  fifteen  or  twenty  feet  distant,  to 
telepfaonB  to  a  witness,  and  was  absent  five  minutes.  This  was  against  the 
district  attorney's'  objection.  Daring  such  absence  the  prisoner's  counsel 
oootiiuifld  the  croBB-Asaindnation  of  a  witnesB.  Said  not- a  vioiation  of  tha 
reqairement  thai  the. pirisooer  shall  "  be  pessonally  present,  daring  the  trial.** 

CONVICTION  of  attempt  wrongfully  to  obtain,  public  money. 
The  opinion  states  the  ease. 


270  NEW  YORK, 


People  Y.  Bragle. 


Hamilton  Harris,  for  appellant. 

J9.  Cady  Herrick,  district  attorney,  for  respondent. 

Miller,  J.  [Omitting  other  matters.  ]  The  claim  made  that 
there  was  error  by  reason  of  the  absence  of  the  accused  during  a 
portion  of  the  trial  is  not  sustained.  The  accused  wished  to  com- 
municate by  telei)hone  with  a  witness  and  started  to  leave  the  room. 
The  district  attorney  objected,  but  he  left  the  room  and  was  absent 
for  a  period  of  five  minutes,  and  his  counsel  continued  the  cross- 
examination  of  a  witness  in  the  meantime.  The  telephone  was  in 
an  ante-room  fifteen  or  twenty  feet  from  the  judge's  bench,  which 
was  connected  with  the  court-room  by  swinging  doors,  which  are 
not  shown  to  have  been  closed  at  the  time.  The  accused  was  close 
by  within  call  and  could  have  been  notified  at  once.  No  new  witness 
was  called,  and  no  evidence  taken  that  it  was  important  for  him  to 
hear.  His  absence  was  a  voluntary  one  at  his  own  request,  for  his 
own  benefit,  and  we  may  assume  essential  for  the  protection  of  his 
rights.  The  place  was  really  a  part  of  the  court-room,  and  con- 
nected with  it  as  a  matter  of  convenience  if  not  necessity.  Under 
such  circumstances  it  would  require  a  very  rigid  construction 
to  hold  that  the  rights  of  the  accused  had  been  invaded  or  the  law 
violated. 

The  statute  (3  R.  S.,  §  18  [6th  ed.],  1029),  which  declares  that 
no  person  shall  be  tried  for  a  felony  unless  personally  present  during 
the  trial,  was  evidently  meant  for  the  protection  of  the  prisoner, 
and  a  substantial  performance  was  all  which  was  required.  To  say 
that  it  was  violated  when  the  prisoner  was  actually  at  hand  in  a  part 
of  or  immediately  near  the  room  where  the  trial  was  in  progress,  is 
scarcely  warranted  by  the  facts,  and  would  be  going  far  beyond  any 
reported  case  in  this  State.  None  of  the  cases  relied  upon  go  to 
any  such  extent,  and  a  real  absence  was  an  important  feature  of  the 
trial  in  each  of  them.  People  v.  Perkins,  1  Wend.  91 ;  Maurer  v. 
People,  43  N.  Y.  1.  In  the  last  case  cited  a  very  broad  rule  is  laid 
down,  but  the  facts  were  of  a  character  which  fully  justified  the 
rule  stated  and  the  decision  of  the  court.  The  indictment  was  for 
murder,  and  sometime  after  the  jury  had  retired,  and  about  mid- 
night, they  returned  into  court  and  asked  for  additional  instructions 
from  the  court,  which  were  given  accordingly.  The  prisoner  was 
not  in  the  court-room  and  it  does  not  appear  that  he  was  near  by, 
or  where  he  was,  or  for  what  j>eriod  of  time  the  court  were  engaged 
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in  ag&in  instructing  the  jury.  It  was  a  very  material  part  of  the 
trial  and  it  is  easy  to  see  how  the  rights  of  the  prisoner  might  be 
affected  by  such  a  proceeding.  The  statute  would  be  of  no  force 
if  it  could  not  be  held  applicable  to  such  a  case,  and  the  case  must 
be  regarded  in  view  of  the  strong  facts  and  evidence  presented. 
Far  different  however  is  the  case  where  he  merely  enters  a  room 
which  is  an  appendage  of  the  court-room  for  purposes  relating  to 
the  trial  and  directly  within  the  precincts  and  under  the  control  o' 
the  court. 

There  was  no  error  on  the  trial,  and  the  conviction  and  judgment 
should  be  affirmed. 

Judgment  affirmed. 

All  concur^  except  Tract,  J.,  dissenting,  and  Bapallo,  J.,  not 
Toting. 


LrrrLEwooD  v,  Mayob. 

(89  NY.  24.) 

Baft — reeowrp  for  personal  injury  — subsequent  action  for  death. 

A  jadgment  for  damages  for  personal  injury  bj  the  wrongful  act  or  negU^ 
genoe  of  another  is  a  liar  to  an  action,  ander  the  statate,  by  the  personal 
representatives  for  damages  by  reason  of  the  plain tifTs  snbseqaent  death. 

ACTION  by  an  administrator  for  damages  for  the  death  of  the 
intestate  caused  by  defendant's  negligence.     The  opinion 
states  the  point.     The  defendant  had  judgment  below. 

Edward  D,  McCarthy y  for  appellant. 

Arthur  H.  Masten,  for  respondent. 

Bapallo,  J.  The  counsel  for  the  plaintiff  is  sustained  by  the 
authorities  m  the  proposition  upon  which  he  mainly  bases  his  argu- 
ment in  this  case,  viz. :  That  the  right  of  action  given  by  the  act 
of  1847,  to  the  personal  representatives  of  one  whose  death  has 
been  caused  by  the  wrongful  act,  neglect  or  default  of  another,  is 
a  new  right  of  action  created  by  the  statute,  and  is  not  a  mere  con* 
tinuation,  in  the  representatives,  of  the  right  of  action  which  the 
deceaaed  had  in  his  life-time.     But  it  seems  to  me  that  this  is  not 
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the  point  upon  which  the  case  turns,  and  that  the  true  question  is* 
whether,  in  enacting  the  statute,  the  legislature  had  in  view  a  case 
Hke  the  present,  where  the  deceased  in  his  life-time  brought  his 
action,  recoTered  his  damages  for  the  injury  which  subeequently 
resulted  in  his  death  and  receiyed  satisfaction  for  such  damages; 
and  whether  it  was  intended  to  superadd  to  the  liability  of  a  wrong- 
doer, who  had  paid  the  damages  for  an  injury,  a  further  liability  in 
case  the  party  afterward  died  from  such  injury,  for  the  damages  oc- 
casioned by  his  death,  to  his  next  of  kin;  or  whether  the  intention 
of  the  statute  was  to  proride  for  the  case  of  an  injured  party  who 
had  a  good  cause  of  action,  but  died  from  his  injuriea  without  hav- 
ing recovered  his  damages,  and  in  such  a  case  to  withdraw  from 
the  wrong-doer  the  immunity  from*  civil  liability  afforded  him  by 
the  common-law  rule  that  personal  actions  die  with  the  person,  and 
to  give  the  statutory  action  as  a  substitute  for  the  action  which  the 
deceased  could  have  maintained  had  he  lived. 

There  can  be  no  doubt  that  the  legislature  had  power  to  create 
the  double  liability  coatcnded  for,  nor  wcmld  it  necessarily  involve 
any  inconsistency.  The  damages  of  the  party  injured  are  different 
and  distinguishable  from  those  which  his  next  of  kin  sustain  by 
his  death,  and  no  double  recovery  of  the  same  daimages  wcKild  re- 
sult. But  it  is  equally  clear  that  the  legislature  might  give  to  the 
representatives  the  statutory  right  of  action,  only  as  a  substitute 
for  the  damages  which  the  deceased  was  prevented  by  his  death 
from  recovering,  and  the  question  now  is,  what  was  their  intention 
in  this  respect? 

The  language  o^  the  act  plainly  indicates^  I  think,  that  the 
framers  had  in  view  the  common-law  rule,  **  metio  pffra&nnlis/'  ete:, 
and  that  their  main  purpose  was  to.  deprive  the  wrong-doer  of  the 
immunity  from  civil  liability  afforded  by  that  rule.  The  entire 
gist  of  the  first  section  is  that  the  wrong-doer  ^' shall  be  liable  to 
an  action  for  damages  notwithstanding  the  death  of  the  person 
injured,  and  though  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  a  felony."  It  does  not  provide 
that  the  wrong-doer  shall  be  liable  notwithstanding  that  he  shall 
have  sEatiafied  the  party  injured,  or  notwithstanding  thai  the  latter 
has  recovered  judgment  against  him,  or  notwithstanding  any  other 
defease  he  might  have  had  at  the  tin^  of  the  death,  but  merely 
that  the  death  of  the  party  injured  shall  not  free  him  froaa  liahil- 
1^;  showing  that  this  is  the  point  at  which  the  statute  is  aimed. 
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The  condition  upon  which  the  statutory  liability  depends  is  de- 
dtred  to  be,  '^  that  the  act,  neglect  or  de&ult  is  such  as  would  (if 
death  had  not  ensaed)  ha^e  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages, ''  etc. 

This  language  is  accurate  if  the  act  was  intended  to  apply  to  the 
case  of  a  party,  who  haying  a  good  cause  of  action  for  a  personal 
injury  was  prevented  by  the  death  which  resulted  from  such  in- 
jury from  pursuing  his  legal  remedies,  or  who  omitted  in  his  life- 
time to  do  so.  It  precisely  fits  such  a  case,  but  it  is  singularly  in- 
appropriate to  the  case  of  one  who  has  in  his  life-time  maintained 
the  action  and  actually  recovered  his  damages.  The  form  of  ex- 
pression employed  in  the  act  shows  that  the  legislature  had  in  mind 
the  case  of  a  party  entitled  to  maintain  an  action,  but  whose  right 
of  action  was  by  the  rule  of  the  common  law  extinguished  by  his 
death,  and  not  the  case  of  one  who  had  maintained  his  action  and 
recovered  his  damages. 

This  still  more  strongly  appears  by  reference  to  the  words  of  the 
act  which  describe  the  wrong-doer  against  whom  a  right  of  action 
is  given.  He  is  not  described  by  any  language  which  is  applicable 
to  a  party  against  whom  judgment  has  been  obtained  by  the  de- 
ceased for  the  injury,  but  as  "the  person  who  would  have  been 
liabb  if  death  had  not  ensued.''  And  the  enactment  is  that  this 
pereon  shall  be  liable,  notwithstanding  the  death.  It  seems  to  me 
Teiy  evident  that  the  only  defense  of  which  the  wrong-doer  was 
intended  to  be  deprived  was  that  afforded  him  by  the  death  of  the 
party  injured,  and  that  it  is,  to  say  the  least,  assumed  throughout 
the  act  that  at  the  time  of  such  death  the  defendant  was  liable, 
in  the  present  case  the  defendant  does  not  answer  the  description 
of  "the  person  who  would  have  been  liable  if  death  had  not  en- 
sued." It  would  not  have  been  liable  if  the  injured  party 
were  living,  for  the  former  judgment  would  be  a  complete  bar.  The 
statute  may  well  be  construed  as  meaning  that  tlie  party,  who  at  the 
time  of  the  bringing  of  the  action  "would  have  been  liable  if  death 
had  not  ensued,"  shall  be  liable  to  an  action  notwithstanding:  the 
death,  etc. 

It  is  argued,  and  the  adjudications  sustain  the  argument,  that  the 
condition  that  the  wrongful  act,  etc.,  must  be  such  a&  would  have 
entitled  the  party  injured  to  maintain  an  action  has  r^erence  to 
the  circumstanoes  of  the  injury  and  the  character  of  the  act,  ^- 
cludiiig  the  question  of  contributory  ne^igence,  eta  This  is  on-' 
Vol,  XLU  —  85 
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doubtedly  true,  and  such  is  the  purport  of  the  language.  But  it 
does  not  follow  that  it  can  have  no  further  effect,  and  that  it  can- 
not be  considered  for  the  purpose  of  determining  whether  the  right 
of  action  created  by  the  statute  was  intended  to  be  given  in  eases 
where  the  deceased  had  in  his  life-time  actually  recovered  damages 
for  the  injury,  or  only  in  cases  where  lie  could  have  recovered  them 
had  he  lived,  but  had  not  done  so.  That  was  not  the  question  be- 
fore the  court  in  the  case  of  Whilford  v.  Panama  II.  Co.,  23  N.  Y. 
465,  where  this  condition  waa  commented  upon.  The  point  there 
decided  was  that  the  statute  created  a  new  right  of  action,  and  was 
not  a  mere  continuation,  in  the  personal  representative,  of  the  right 
of  action  which  had  been  vested  in  the  deceased  in  his  life-time, 
and  that  consequently  the  action  could  not  be  maintained  where 
the  wrongful  act  was  committed  without  this  State.  The  effect  of 
the  provision  that  "  the  person  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable,"  etc.,  as  bearing  upon  the  question 
now  at  issue,  was  not  considered  in  that  case. 

In  Dibble  v.  N.  V,  £  Erie  R,  Co.,  25  Barb.  183,a  settlement  be- 
tween the  wrong-doer  and  the  deceased  was  held  to  be  a  bar  to  an 
action  by  his  representative,  he  having  died  from  the  injuries. 
That  case  came  before  this  court,  but  the  appeal  does  not  appear 
ever  to  have  been  decided,  though  several  times  argued,  the  court 
having  been  divided.  21  How.  Pr.  593;  23  id.  599.  The  decision 
of  the  Supreme  Court  cannot,  in  the  light  of  subsequent  cases,  be 
sustained  on  the  ground  that  the  representative  suing  under 
the  statute  merely  succeeded  to  the  right  of  action  of  the  deceased, 
and  was  for  that  reason  barred  by  his  release;  but  on  the  ground 
that  the  statute  was  not  intended  to  subject  the  defendant  to  an 
action  where  he  had  made  compensation  to  the  deceased  in  his  life- 
time, and  would  not  have  been  liable  if  the  deceased  had  not  died, 
I  think  the  conclusion  was  correct.  The  present  case  however  is 
still  stronger  for  the  reasons  before  stated. 

We  have  very  little  authority  to  guide  us  in  coming  to  a  conclu- 
sion. The  only  adjudication  in  point  in  this  State  sustaining  the 
claim  of  the  plaintiff  is  the  decision  of  the  General  Term  in  the 
second  department  in  Schlichting  v.  Winigeny  25  Hun,  626,  and 
against  this  may  be  set  off  the  judgment  of  the  Oeneral  Term  of  the 
first  department  in  the  present  case.  The  cases  cited  from  Ver- 
mont do  not  aid  us  much,  for  in  that  State  an  action  for  personal 
injuries  survives  to  the  personal  representatives,  and  m  enacting 
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the  statute  giving  a  right  of  action  for  the  benefit  of  the  next  of 
km,  it  must  necessarily  have  been  the  intention  to  superadd  that 
liabiUtj  to  the  liability  which  was  enforceable  by  the  deceased.  In 
England  the  only  case  in  point  is  Read  v.  Oreat  Eastern  Rinhoay 
Co.,  L.  R ,  3  Q.  B.  555,  decided  in  1868,  under  Lord  Campbell's 
act,  9  and  10  Victoria,  chapter  93,  which  is  substantially  like  the 
act  of  1847,  the  first  section  of  which  is  a  transcript  of 
the  first  section  of  the  English  statute.  It  was  held  in 
that  case  that  a  plea  of  accord  and  satisfaction  with  the  deceased 
in  his  life-time  was  a  good  bar  to  an  action  by  his  legal  representa- 
tive. The  decision  was  put  upon  two  grounds,  first,  that  by  the 
terms  of  tlie  act  the  defendant  was  not  liable,  because  the  deceased 
was  not  at  the  time  of  his  death  entitled  to  maintain  an  action; 
and  second,  that  it  was  not  the  intention  of  the  statute  to  make 
the  wrong-doer  pay  damages  twice  for  the  same  wrongful  act,  but 
only  to  prevent  him  from  being  freed  from  liability  by  the  death 
of  the  party  injured,  and  to  enable  his  representatives  to  maintain 
an  action  where  before  the  statute  the  maxim  actio  personalis ,  etc., 
would  have  exempted  him  from  civil  liability  to  any  one,  and  that 
the  statute  only  pointed  to  such  a  case.  It  is  claimed  that  the  au- 
thority of  this  case  is  shaken  by  subsequent  adjudications,  but  those 
referred  to  do  not  seem  to  me  to  have  any  such  effect.  Pym,Adm*x, 
V.  Great'  Northern  Railway  Co.,  2  Best  &  Smith,  7C1,  and  s.  c, 
4  id.  397,  was  decided  before  the  Read  case  and  does  not  touch 
or  approach  the  same  point.  Bradshaw  v.  La7icas7iirey  etc.,  Rail- 
way Co.,  L.  R,  10  C.  P.  189,  decided  in  1875,  held  that  where 
the  death  of  a  ]^)erson  was  caused  by  negligence  on  the  part  of  a 
railroad  company  which  had  con  racted  to  carry  him,  liis  executrix 
had  a  right  of  action,  independently  of  the  statute  for  the  damages 
which  his  estate  had  sustained  by  such  breach  of  contract,  and  that 
Lord  Campbell's  act  did  not  take  away  such  right  of  action. 
Leggoil  v.  Oreat  Northerii  Railway  Co.,  1  Q.  B.  Div.  599,  decided 
in  1876,  was  tho  converse  of  the  Bradshaw  case  just  cited,  and  held 
that  a  recovery  by  the  administratrix  under  Lord  Campbell's  act 
was  no  bar  to  a  subsequent  action  by  the  same  administratrix  for  the 
damages  to  the  estate  of  the  deceased  caused  by  his  injuries.  The 
soandness  of  the  decision  in  the  Bradshaw  case  was  doubted,  but 
it  was  yielded  to  as  an  authority.  The  Bead  case  however  was  not 
questioned. 
Bam$tt  T   Lucas,  5  1.  R.  [C.  L.]  140,  and  s.  c  ,  on  appeal,  6  id. 
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347^  decides  tke  aaaue  pdnt  as  the  Leggott  case.  In  none  of  the 
cases  cited  had  the  deceased  recovered  damages  for  the  personal  in- 
jury from  which  death  ensued,  and  the  question  iiras  not  inrolTed 
in  any  of  them  whether  Lord  Campbell's  act  applied  to  a  case 
where  such  a  recovery  iiad  been  had.  In  each  of  the  cases  cited 
the  action  was  farought  by  the  representative,  as  such,  for  a  cause  of 
action  claimed  to  have  survived,  and  such  an  action  was  held  to  have 
no  connection  with  and  not  to  be  affected  by  an  action  under  Lord 
Campbell's  act,  which  was  founded  upon  a  personal  injurj'  for 
which  no  cause  of  action  survived.  I  find  no  inconsistency  between 
these  oases  and  the  Rectd  case,  nor  does  the  authority  of  that  case 
or  its  reasoning  appear  ever  to  have  been  questioned.  It  is  not,  it 
is  true,  an  authority  binding  upon  us,  but  as  showing  how  the 
statute  is  understood  in  the  country  where  it  originated  and  from 
wliich  we  adopted  it,  it  is  entitled  to  much  weight. 

I  can  find  nothing  in  the  act  of  1847  or  the  amendments  of  1849 
and  1870  manifesting  an  intention  to  impose  the  liability  in  ques- 
tion, where  the  deceased  has  in  his  life-time  recovered  compensa- 
tion for  his  injuries.  The  act  has  made  an  important  change  in  the 
common  law,  in  affording  a  remedy  in  cases  where  the  death  would 
have  protected  the  wrong-doer  against  any  recovery  whatever;  and 
in  holding  it  applicable  to  such  cases  only,  we  think  that  all  is  ac- 
complished that  the  legislature  intended.  The  argument  in  favor 
of  the  construction  contended  for  on  the  part  of  the  plaintiff  is 
based  largely  upon  the  provisions  relating  to  the  damages  to  be  re- 
covered and  the  disposition  to  be  made  of  them.  Some  provisions 
on  those  subjects  were  necessary  by  reason  of  the  novelty  of  the 
action,  and  such  have  been  adopted  as  were  deemed  most  appropri- 
ate. But  they  should  not  control  the  construction  of  that  part 
of  the  statute  which  imposes  the  liability,  or  extend  it  beyond 
the  fair  import  of  its  terms. 

If  the  act  liad  sqmirely  declared  that  an  action  might  be  main- 
tained by  the  legal  representative,  notwithstanding  a  recovery  by 
or  an  acconi  and  satisfaction  with  the  deceased  in  his  life-time,  the 
legislature  might  well  have  paused  before  enacting  it,  to  consider 
the  policy  of  such  a  provision,  and  as  suggested  in  the  opinion  of 
Johnson,  J.,  in  the  Dibble  ease,  25  Barb.  189,  how  prejudicialLy 
it  would  operate  upon  the  interests  of  the  party  injured,  by  depriv- 
ing him  of  the  power  of  settling  his  claim  or  realizing  any  thing 
from  it  in  his  life-time.     It  would  natuxally,  if  not  inevitnUy,  pre- 
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vent  such  settiementB  aaad  prooraHtiiiate  litigationi  niitil  it  conid  be 
determined  whether  deatii  would  onsuc  from,  the  injuiy*^  There 
would  be«little  inducement  to  settle  the  damages  without  suit^  be> 
cause  whatever  might  be  paid  to  the  injured  i)arty  would  neither 
bar  nor  diminish  the  claim  of  his  reprosentatire^  should  death  en- 
sue. The  statute  should  not  be  strained  to  bring  about  such  a  re- 
sult, nor  should  be  reached  unless  required  by  the  plain,  language 
of  the  euaetnient. 

The  judgment  should  be  affirmed. 

J%i4giine$d  affirmed. 
AH  concur. 


Danolds  v.  State. 

(89  N.  T.  86.) 
GontiihaUmai  law  —  lidbUUy  of  State  on  contract. 

When  the  State  breaks  its  contract  duly  made  by  its  attthoriBsd  agientfl  for  the 
constraction  of  a  public  work,  it  in  liable  for  proepective  profits. 

APPEAL  from  award  of  the  board  of  audit.    Tlie  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Leslie  W,  Russell^  attorney-general,  for  appellant. 

Geo,  B.  Bradley,  for  respondent. 

Earl,  J.  By  the  act  chapter  427  of  the  Laws  of  1870,  the 
building  of  the  State  Reformatory  at  Elmira  was  provided  for,  and 
the  governor  was  authorized  to  appoint  five  iiersons  to  act  as  a  board 
of  building  commiflsioners,  who  were  empowered  to  purchase  the 
site  and  proceed  with  the  erection  of  the  buildings  for  the  reform- 
atory, and  were  charged  with  the  general  superintendence  of  the 
grounds  and  the  design  and  construction  of  the  buildings.  Pur- 
suant to  the  provisions  of  the  act,  the  governor  appointed  five 
persons  to  act  as  such  building  commissioners, who  afterward,  In  the 
year  1871,  entered  into  several  contracts  relative  to  the  work  to  be 
done  by  them,  three  with  George  W.  Aldridge  and  three  with  John 
Kilev.     These  contracts  were  all  let  to  the  lowest  bidders  for  the 
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work  and  materialB,  and  there  was  uncontradicted  proof  tending  to 
show  that  they  were  jEairly  let  and  made  upon  terms  then  favorable 
to  the  State.  After  they  were  made,  they  were  all,  with  tlie  con- 
sent of  the  commissioners,  assigned  to  George  D.  Lord  and  Charles 
A.  Danolds,  who  proceeded  to  perform  them.  They  continued  iu 
the  performance  of  the  contracts  until  the  year  1874,  having  prior 
to  that  time  done  work  and  furnished  materials  under  them,  for 
which  they  had  been  paid  a  large  sum,  when  by  the  act  chapter 
323  of  the  Laws  of  1874,  and  the  action  taken  thereunder,  the 
further  performance  of  their  contracts  was  arrested.  At  that  time 
tliey  had  on  hand  a  large  quantity  of  materials  which  they  had  not 
used,  and  there  remained  a  large  amount  of  work  yet  to  be  done 
before  the  completion  of  their  contracts,  the  value  of  which,  if 
done  by  them,  would  have  amounted  to  several  hundred  thousand 
dollai's. 

Under  the  act  of  1874  a  superintending  builder  was  apjiointed  by 
tlie  governor  to  take  charge  of  the  construction  of  the  reformatorj', 
and  lie  refused  to  permit  Lord  and  Danolds  to  complete  their  con- 
tracts, and  he  advertised  for  bidders  and  let  the  remaining  work  to 
other  contractors,  who  completed  the  same.  Thei'eafter  Lord  as 
signed  all  his  interest  in  the  contracts  and  in  the  claims  against  the 
State  on  account  thereof  to  Danolds,  who  in  1878  presented  a  claim 
to  the  State  board  of  audit  for  damages  for  breach  of  the  contracts 
on  the  part  of  the  State.  The  damages  so  claimed  were  mainly  for 
prospective  profits  which  the  contractors  would  have  made  if  they 
had  been  permitted  to  perform  their  contnicts  according  to  their 
terms  and  conditions.  Tlie  claim  was  heard  before  the  board  of 
audit,  and  in  April,  1879,  it  awarded  to  the  claimant  ♦Go,000. 
From  this  award  under  the  act  chapter  211  of  the  Laws  of  1881, 
the  attorney-general,  on  behalf  of  the  State  appealed  to  the  General 
Term  of  the  Supreme  Court,  where  the  award  was  affirmed,  and 
then  he  appealed  to  this  coui*t.  The  attorney-general  here  asks  for 
a  reversal  of  the  award  upon  several  grounds  which  for  convenience 
will  be  considered  under  separate  heads. 

[Omitting  minor  points.  ] 

Third,     It  is  further  claimed  (and  this  claim  presents  the  im 
portant  question  to  be  considered  in  this  case)  that  the  State  can* 
not,  like  an  individual,  be  made  liable  under  such  contracts  foi 
prospective  profits.     It  is  conceded  that  if  these  contracts  had  beou 
executed  between  individuals,  these  prospective  profits  would  iiave 
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been  proper  items  of  damages  to  be  recoyered  by  the  contractors, 
under  the  rales  laid  down  in  Masterton  y.  Mayor,  7  Hill,  61,  and 
other  like  cases.  But  the  claim  is  that  the  same  rule  does  not 
apply  to  the  sovereign  when  it  enters  into  a  contract;  that  it  can  re- 
pudiate its  contracts  and  arrest  their  performance  at  any  time  witii 
liability  only  for  the  fair  value  of  the  work  done  and  materials 
furnished,  and  for  actual  damages,  but  not  for  prospective  profits. 
We  have  given  the  careful  consideration  to  this  claim  which  its 
importance  demands,  without  being  able  to  give  it  our  assent.  The 
claim  is  certainly  a  novel  one,  having  no  support  in  reason,  and  so 
far  as  we  can  discover,  in  any  reported  case.  The  sovereign  can 
contract  and  has  very  many  occasions  to  do  so;  it  can  build  canals 
and  public  buildings,  and  engage  in  public  works,  and  in  carrying 
forward  its  projects  it  makes  use  of  tlic  instrumentalities  which  in- 
dividuals use  for  the  same  purposes.  It  must  be  governed  by  the 
same  rules  of  common  honesty  and  justice  which  bind  individuals. 
It  is  for  its  interest  that  its  contracts  should  be  binding  upon  all 
the  parties  thereto.  If  it  can  at  pleasure  violate  or  abandon  its 
contracts,  in  the  absence  of  any  stipulation  authorizing  it  to  do  so, 
there  will  be  such  uncertainty  and  risk  attending  all  its  contracts 
that  it  will  go  into  the  market  for  work  and  materials  at  a  great 
disadvantage.  As  was  well  said  by  Judge  Allen,  in  People  v. 
Stephens,  71  N.  Y.  549,  "  there  is  not  one  law  for  the  sovereign 
and  another  for  the  subject,  but  when  the  sovereign  engages  in 
business  and  the  conduct  of  business  enterprises,  and  contracts 
with  individuals,  whenever  the  contract  in  any  form  comes  before 
the  courts,  the  rights  and  obligation  of  the  contracting  parties 
must  be  adjusted  upon  the  same  principles  as  if  both  contracting 
parties  were  private  persons.  Both  stand  upon  equality  before  the 
law,  and  the  sovereign  is  merged  in  the  dealer,  contractor  and 
suitor."  So  far  as  is  needful,  the  sovereign  can  protect  itself 
against  prospective  profits  by  stipulations  in  its  contracts,  and  in 
the  absence  of  such  stipulations  it  must  be  liable  for  such  profits 
like  individuals.  To  hold  that  the  State  could  exact  performance 
of  a  contract  while  it  was  advantageous  to  it,  and  absolutely  arrest 
performance  and,  escape  liability  when  performance  became  disad- 
vantageooB,  would  shock  the  public  conscience.  It  may  happen, 
as  is  claimed  in  this  case,  that  in  the  work  actually  done  under  such 
contracts  there  is  a  loss  which  may  be  made  up  by  the  further  and 
complete  performance  of  the  contract.     Can  the  State  arrest  the 
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further  performance,  deny  the  prospective  profits,  and  thus  throw 
loss  upon  the  contractor?  It  may  be,  too,  as  claimed  in  this  case, 
that  the  contractors  with  a  view  to  the  performance  of  their  con- 
tract, have  sub-let  much  of  the  work  and  thus  come  under  obligi^ 
tions  to  individuals.  Can  the  State  arrest  the  performance  of  the 
contract  and  deny  the  contractors  prospective  profits  while  they  are 
left  under  obligation  for  such  profits  to  the  persons  with  whom 
they  have  contrac';ed?  Prospective  profits  in  such  a  case  stand  in 
lieu  of  performance.  They  belong  to  the  contractor;  they  are  a 
valuable  right,  a  chose  in  action,  property,  which  belongs  to  him  in 
every  sense  of  the  word.  It  cannot  be  doubted  that  if  the  legisla- 
ture should  in  any  special  case  enact  a  law  which  would  specially 
and  directly  deprive  the  contractor  of  such  prospective  profits 
under  an  existing  contract,  the  law  would  he  unconstitutional,  as 
impairing  the  obligation  of  contracts  in  violation  of  the  Federal 
Constitution.  It  has  been  long  settled  so  as  to  be  beyond  con- 
troversy, that  the  constitutional  provision  which  denies  to  the 
State  the  jwwer  to  pass  laws  impairing  the  obligation  of  con- 
tracts applies  to  all  contracts  made  within  its  limits,  as  well 
contracts  made  by  the  State  as  those  made  by  individuals- 
Dartnianlh  College  v.  Woodward,  4  Wheat.  519;  Fletcher  v.  PecJt, 
6  Cranch,  87,  137;  State  v.  Wilson,  7  id.  164.  In  PUtcher\.  Peck, 
Chief  Justice  Marshall  said  :  ''  If,  under  a  fair  construction  of 
the  Constitution,  grants  are  comprised  under'  the  term  *  contracts,* 
is  a  grant  from  the  State  excluded  from  the  operation  of  the  pro- 
vision? Is  the  clause  to  be  considered  as  inhibiting  the  State  from 
impairing  the  obligation  of  contracts  between  two  individuals,  but 
as  excluding  from  the  inhibition  contracts  made  with  itself?  The 
words  themselves  contain  no  such  distinction;  they  are  general  and 
are  applicable  to  contracts  of  every  description."  In  State  v.  Wil- 
son, the  same  learned  judge  said:  "  In  the  case  of  Fletcher  v.  Pech 
it  was  decided  in  this  court,  on  solemn  argument  and  much  delib- 
eration, that  the  provision  of  the  Constitution  extends  to  contracts 
to  which  a  State  is  a  party  as  well  as  to  contracts  between  individuals. 
These  contracts  were  protected,  not  only  under  the  constitutional 
provision  referred  to,  but  the  right  to  these  prospective  profi^ts,  any 
advantage  of  value  under  them,  was  a  species  of  property^  flnding^ 
protection  under  both  the  Federal  and  State  Constitutions,  in 
the  provisions  that  private  property  shidl  not  be  taken  for  public 
iiae  without  just  compensation. 
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There  is  no  common  and  nniyerB&l  usage  in  this  State  which 
denies  the  liability  of  the  State  for  proepectiye  profits  which  may 
be  claimed  under  contracts  made  with  it.  It  is  matter  of  com- 
mon knowledge  that  such  profits  have  frequently  been  allowed  and 
sanctioned  by  the  legislature  of  this  State.  It  has  undoubtedly 
been  usual  in  such  contracts  to  provide  against  liability  for  pro8)>ec- 
tive  profits,  and  the  yery  fact  that  such  proyision  has  been  deemed 
necessary  in  such  contracts  eyinces  the  understanding  that  but  for 
snch  provision  the  liability  would  exist. 

Under  the  act  chapter  55  of  the  Laws  of  1870,  entitled  "  An  act 
to  abolish  the  contracting  board  and  the  system  of  repainng  the 
canals  by  contract,"  contractors  for  repairs  oh  the  canals  were  au- 
thorized to  surrender  their  contracts,  and  the  canal  board  was  also 
anthorized  to  cancel  such  contracts;  but  it  was  specially  provided 
that  in  a  case  of  a  surrender  or  cancellation  of  any  contract,  the 
contractors  should  not  be  entitled  to  demand  or  receive,  and  should 
not  be  allowed  for  any  prospective  damages  or  any  compensation 
for  any  prospective  or  unearned  profits.  It  is  probable  that  in  the 
contracts  dealt  with  by  that  act  there  was  a  provision  authorizing 
the  canal  officials,  upon  the  terms  specified  in  the  contracts,  to 
cancel  them,  and  the  fourth  and  fifth  sections  of  that  act  were 
simply  intended  to  provide  an  equitable  mode  for  a  settlement  and 
adjustment  of  the  contracts  when  cancelled  or  annulled.  The  fact 
that  the  legislature  deemed  it  important  to  provide  that  no  pi-o- 
spective  profits  should  be  allowed  shows  quite  clearly  that  it  suj^ 
posed  the  State  might  otherwise  be  made  liable  for  them. 

To  deny  the  right  or  power  of  the  State  to  arrest  the  perform- 
ance of  its  contracts  without  liability  for  prospective  profits  in  no 
way  impairs  its  sovereignty.  It  may  repudiate  its  contracts,  it  may 
refuse  to  perform  them,  but  its  sovereign  right  to  destroy  or  impair 
the  obligation  of  them  is  limited  by  the  Federal  Constitution.  It 
may  refuse  to  respond  in  damages  and  leave  a  claimant  without  any 
remedy,  as  it  may  refuse  to  pay  its  bonds;  but  the  obligation  re- 
mains.    No  legislative  fiat  can  destroy  or  impair  that. 

The  doctrine  contended  for  by  the  attorney-general  finds  no 
sanction  in  the  decisions  of  the  Federal  courts.  In  United  States 
V.  Speed,  8  Wall.  77,  the  war  department,  by  its  proper  officers, 
entered  into  a  contract  with  Speed  to  furnish  fifty  thousand  hogs 
to  be  slaughtered  at  a  stipulated  prioe,  and  only  a  small  quantity  of 
the  hogs  were  furnished,  and  Speed  presented  to  the  Oourt  of 
Vol.  XLII— 36 
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Claims  a  claim  for  damages  for  a  breach  of  the  contract  on  the  part 
of  the  government,  and  the  Court  of  Claims  held  that  the  true 
measure  of  damages  was  the  difference  between  the  cost  of  doing 
the  work  and  what  the  claimant  was  to  receive  for  it,  making  rea- 
sonable deduction  for  tlie  less  time  engaged  and  for  release  from 
the  care,  trouble,  risk  and  responsibility  attending  performance  of 
the  whole  contract.  Uiwn  appeal  from  the  judgment  of  the 
Court  of  Claims  to  the  Supreme  Court  of  the  United  States,  Mr. 
Justice  Miller,  reading  the  opinion,  approved  the  rule  as  laid 
down  by  the  Court  of  Claims,  and  said:  '*  We  do  not  believe  that 
any  safer  rule,  or  one  nearer  to  that  supported  by  the  general  cur- 
rent of  authorities,  can  be  found  than  the  one  adopted  by  the 
court,"  and  he  cited  tlie  case  of  Mmterton  v.  Mayor,  supra,  as  the 
leading  case  in  this  country  on  tlie  subject.  There  was  no  intima- 
tion in  that  case  by  the  counsel  or  court  that  a  claim  for  prospect- 
ive damages  could  not  be  made  against  the  government.  But  the 
rule  us  applicable  to  such  cases  was  sanctioned  which  is  laid  down 
in  Maalerton  v.  Mayor,  as  follows  :  **  When  one  party  to  an  execu- 
tory contract  puts  an  end  to  it  by  refusing  to  fulfill,  the  other  party 
is  entitled  to  an  equivalent  in  damages  for  the  gains  or  profits 
which  he  would  have  realized  from  i)erformance."  In  Uniled 
States  V.  Smith,  4  Otto,  214,  it  wa»  held  that  the  United  States 
was  liable  in  the  Court  of  Claims  to  a  contractor  who  had  agreed 
to  supply  the  skilled  labor  and  the  materials  for  the  erection  of 
certain  buildings  for  its  use,  for  such  damages  as  he  aetually  sus- 
Uiined  by  reason  of  its  improper  suspension  of  the  work.  In  that 
case  the  work  was  suspended  for  a  time,  but  after  the  suspension 
the  contractor  was  permitted  to  complete  his  contract.  There  was 
no  hint  in  the  case  that  a  different  rule  was  to  be  applied  in  the 
measure  of  damages  in  a  case  against  the  government  from  that 
applied  in  actions  against  individuals.  In  ThompauiCs  case,  9 
U.  S.  Court  of  Claims,  187,  it  was  held,  as  stated  in  the  head-note, 
that  ^'  where  a  contract  obligates  a  quartermaster  to  receive  one 
thousand  mules  witbin  a  specified  period,  but  no  consideration  is 
expressed  for  the  obligation,  which  is  not  reciprocal  and  does  not 
bind  the  contractor,  the  contract  is  valid  so  far  as  the  quartermaster 
suffers  it  to  be  performed;  but  the  contractor  cannot  recover  pro- 
spective damages  on  mules  which  he  had  not  procured  when  the 
•ontract  was  renounced  by  the  other  party."  The  inference  is 
Yery  plain  that  if  in  that  case  the  obligation  of  the  contract  had 
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been  reciprocal  and  had  bound  the  contractor^  his  claim  for  pro- 
spectiTC  profits  would  have  been  allowed. 

There  are  cases  in  the  Court  of  Claims  such  as  Jones  and  Brawn^x 
case,  1  Court  of  Claims,  383,  and  Demhig^s  case,  id.  190,  and 
Wilson^s  case,  11  id.  513,  in  which  it  has  been  broadly  laid  down 
that  the  goyemment  as  a  contractor  cannot  be  held  liable  for  the 
public  acts  of  the  goYemment  as  the  sovereign,  and  that  whatever 
acts  the  government  may  do,  be  they  legislative  or  executive,  so 
long  as  they  be  public  and  general  they  cannot  be  deemed  to  alter, 
modify,  obstruct  or  violate  the  particular  contracts  into  which  it 
entered  with  individuals,  and  thus  subject  it  to  liability  for  damages 
to  individuals.  But  if  those  cases,  decided  under  a  Constitution 
which  does  not  prohibit  the  Federal  government  from  impairing  the 
obligation  of  its  contracts,  would  otherwise  be  applicable  to  this 
case,  here  they  can  have  no  bearing,  as  these  contracts  were  violated 
by  the  particular  act  of  1874  and  the  authority  expressly  conferred 
by  thnt  act. 

Nothing  was  decided  adverse  to  the  view  we  have  expressed  in 
the  case  of  McKee  v.  United  Slates,  12  Court  of  Claims,  504, 
and  7  Otto,  233.  In  that  case  in  1804  A.  entered  into  two  contracts 
with  the  United  States  to  deliver  a  specified  number  of  tons  of  hay 
at  Fort  Gibson  and  other  points  within  the  Indian  Territory,  which 
was  then  the  theater  of  hostilities,  which  contracts  contained  this 
clause :  *^  It  is  expressly  understood  by  the  contracting  parties 
hereto  that  sufficient  guards  and  escorts  shall  be  furnished  by  tlie 
government  to  protect  the  contractor  while  engaged  in  tlie  fulfill- 
ment of  this  contract."  He  cut  hay  within  that  temtory  and  pay- 
ments were  made  to  him  for  that  which  he  delivered,  and  for  that 
which  with  other  personal  property  had  been  destroyed  by  the 
enemy;  and  having  been  prevented  by  the  enemy  from  cut- 
ting all  the  hay  necessary  to  fulfill  his  contract,  he  sued  to  recover 
an  amount  equal  to  the  profits  he  would  have  made  had  the  con- 
tract been  fully  performed,  and  he  alleged  the  United  States  did 
not  ''furnish  sufficient  guards  and  escorts  for  his  protection  in  the 
catting  and  delivery  of  said  hay ;"  and  it  was  held  in  the  Supreme 
Court  that  the  contract  was  for  the  sale  and  delivery  of  hay  and 
not  for  the  cutting  and  hauling  of  grass;  that  the  obligation  of 
the  United  States  to  A.  was  not  that  of  an  insurer  against  any  loss 
he  might  sustain  from  hostile  forces,  but  !t  was  to  protect  his  per- 
son and  property  while  engaged  in  the  effort  to  perform  his  con- 


284  NEW  YOEK, 


Danolds  ▼.  State. 


tract,  and  that  A.  was  entitled  to  the  full  value  of  the  property  ac- 
tually lost  by  him,  and  having  been  paid  therefor,  his  petition  should 
be  dismissed.  It  is  thus  seen  that  that  case  turns  entirely  upon  the 
construction  of  the  contracts  there  under  consideration,  and  no  claim 
was  made  therein  by  any  one  that  the  same  rule  as  to  damages  did 
not  apply  to  the  government  which  applies  to  individual  contractors. 

In  the  case  of  the  ApoUon,  9  Wheat.  362,  it  was  held  that  the 
probable  profits  of  a  voyage,  either  upon  the  cargo  or  freight,  do 
not  form  an  item  for  the  computation  of  damages  in  case  of  marine 
torts.  There  is  no  suggestion  in  the  case  that  the  same  rule  would 
not  be  applied  against  the  government  which  would  be  applied  in 
actions  against  individuals.  The  rule  laid  down  was  said  to  be 
founded  in  public  policy,  and  also  to  be  adopted  as  most  conducive 
to  justice  in  such  cases,  certain  and  easy  of  application  and  pre- 
ventive of  expensive  litigation. 

In  Jones  v.  Jndd,  4  N.  Y.  411,  the  rule  as  to  prospective  i)rofits 
laid  down  in  Masterton  v.  Mayor  is  fully  recognized  and  reiterated, 
and  that  case  gives  no  support  to  the  contention  on  the  part  of  the 
State  in  this  case.  A  law  of  a  general  and  public  character,  render- 
ing it  impossible  for  an  individual  to  perform  his  contract,  may  ex- 
cuse performance.  But  a  law  can  never  be  upheld  or  have  any 
effect,  the  special  purpose  of  which  is  to  annul  or  impair  contracts. 

I  now  repeat  that  it  has  never  been  decided  in  any  case  in  this 
country  that  has  come  to  my  knowledge,  and  it  has  never  been 
said  by  any  judge  so  far  as  I  can  find,  that  the  sovereign  cannot  be 
made  liable  for  prospective  profits  when  it  has  arrested  the  per- 
formance of  its  contracts,  precisely  as  individuals  could  be  made 
liable  for  sucli  profits. 

The  damages  claimed  here  are,  within  the  meaning  of  the  law,  ac- 
tual damages;  they  are  not  speculative,  remote,  contingent  or  uncer- 
tain; they  are  capable  of  very  precise  estimation.  The  moment 
these  contracts  were  signed,  being  valid  and  binding  upon  both 
parties,  whatever  value  was  in  them  belonged  to  the  contractors; 
and  when  by  the  act  of  the  State  the  contractors  were  deprived  of 
that  value,  they  suffered  actual  damages,  for  which  upon  general 
principles  of  law  and  justice  they  should  receive  indemnity: 

[Omitting  other  considerations.] 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Teacy,  J.,  who  took  no  part. 

Judgment  affirmed. 
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Brioos  V.  Central  National  Bank  of  the  City  of  New 

York. 

(8BN.  T.  liB.) 

Bank — agency  —  wbslUutian  qf  dd/tor. 

Iliadefondant  bank  reoeived  from  the  plaintiff,  for  collection,  a  check  drawn 
by  him  on  a  New  Jersey  hank,  and  mailed  it  to  the  drawee,  ite  collecting 
tgent  in  New  Jersey.  The  custom  was  for  the  drawee  to  credit  the  defend- 
dant  hank  in  acopont  for  all  collections,  and  settle  therefor  weekly.  On 
receiving  this  check  the  drawee  charged  it  to  the  drawer  and  credittnl  de- 
fendant with  it.  The  next  day  the  drawee  saspended  payment.  Hdd,  that 
the  dsB^per  eoald  reooyer  of  the  defendant  upon  the  check.* 

ACTION  on  a  check.     The  head-note  and  opinion  state  the  facts. 
The  plaintiff  had  judgment  beiow. 

090*  A .  Slrtnig,  for  appellant. 
A>  Blumenstiel,  for  respondents. 

Rapallo,  J.  In  the  case  of  Indig  t.  National  City  Bank,  SON. 
Y.  100,  it  was  decided  that  where  a  bank  receives  from  one  of  its 
customers,  for  collection,  a  check  or  draft  drawn  upon  another 
bank  at  a  distant  place,  and  for  the  purpose  of  collecting  the  paper 
sends  it  by  mail  to  the  bank  upon  which  it  is  drawn,  with  a  request 
to  remit  the  amount,  the  collecting  bank,  by  so  sending  the  paper  to 
the  (Jrawee  directly  for  payment,  does  not  constitute  tlie  drawee  its 
agent  to  receive  the  proceeds,  and  consequently  does  not  become 
guarantor  of  the  solvency  of  the  drawee;  and  that  in  such  a  case, 
though  the  drawee  has  funds  of  the  drawer  of  the  paper  and 
charges  it  to  his  account  as  paid,  but  fails  to  pay  over  to  the  col- 
lecting bank,  the  latter  is  not  responsible  to  its  customer  for  the 
amount,  unless  there  has  been  some  negligence.  The  point  of  the 
decision  is  that  the  mere  act  of  presenting  the  paper  for  payment 
by  mail,  instead  of  employing  a  messenger  to  present  it,  does  not 
oonstitnte  the  drawee  agent  of  the  sender  to  receive  or  hold  the 
proceeds. 

That  case  is  sought  to  be  applied  to  the  present  one,  but  the  dis- 
tinction between  the  cases  is  obvious.     The  plaintiffs  here,  for  the 

*  Bee  OutHch  v,  Nat.  StaU  Bk.  of  BuHinifton  (56  Iowa,  484),  41  Am.  Rep.  110. 
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purpose  of  establishing  the  agency  of  the  drawee  for  the  defendant 
(the  collecting  bank),  do  not  rely  upon  the  mere  fact  that  the  de- 
fendant sent  the  paper  for  payment  directly  to  the  drawee^  but 
upon  proof  given  at  the  trial  that  the  drawee  Avas,  and  had  been  for 
fifteen  years  back,  the  collecting  agent  of  the  defendant,  under 
an  arrangement  that  all  collections  made  by  the  drawee  for  the  de- 
fendant should  be  credited  to  it  in  a  collection  account,  which  wuis 
settled  once  a  week,  viz.:  every  Tuesday.  That  the  collections 
made  under  this  arrangement  embraced  commercial  paper  drawn 
on  all  banks  and  individuals  in  the  State  of  Xew  Jersey,  including 
therefore  paper  drawn  upon  the  agent  itself.  That  the  check  in 
question  was  charged  up  to  the  account  of  the  agent,  and  credited 
by  it  to  the  defendant,  in  this  collection  account,  and  under  the 
arrangement  the  defendant  had  no  right  to  call  upon  the  agent  for 
a  settlement  of  this  account  until  the  Tuesday  following.  There 
can  be  no  doubt  that  the  drawee  of  the  check  had  the  right  under 
this  arrangement  to  discharge  the  drawer,  and  substitute  itself  as 
debtor  to  the  defendant  for  the  amount,  and  that  it  did  so,  and  that 
the  defendant  must  be  regarded  tis  having  accepted  the  responsi- 
bility of  the  drawee,  upon  its  credit  in  the  collection  account,  as 
IKiyment  of  the  check. 

Under  these  circumstances  the  liability  of  the  defendant  to  the 
plaintiff  for  the  amount,  as  for  a  collection  effected,  is  beyond 
question. 

The  judgment  should  be  affirmed. 

Judgtneni  affirmed. 
All  concur  except  Tracy,  J.,  absent. 


Platz  y.  City  op  Gohoes. 

(W  N.  Y.  919.) 

Sunday  —  injury  u>?UU  travelling  an. 

One  who  is  injured  by  an  obBtruction  negUgently  made  in  a  street  bj  the 
manicipal  authoritieei,  may  recover  therefor  from  the  city,  although  at  the 
time  he  wan  travelling  on  Sunday  in  violation  of  the  statute. 

ACTION  of  damages  for  personal   injury  by  negligence.     The 
opinion  states  t]\e  csise.     The  plaintiff  had  judgment  below. 
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0.  Zr.  Stedman,  for  appellant. 
Rufus  W.  PeckJuim,  for  respondent. 

Uakfokth,  J.  The  defendant  made  an  excavation  in  one  of  its 
public  streets,  and  neither  removing  nor  levelling  the  earth  taken 
therefi'om,  left  it  in  the  way.  While  the  respondent  was  riding 
with  her  husband,  the  carriage  in  whicli  they  were  was,  witliout 
cai-elessness  on  the  part  of  either,  upset  by  the  pile  of  earth,  and 
she  was  injured.  That  the  street  was  defective  through  the  culpable 
omission  of  duty  on  the  part  of  the  defendant  is  not  denied,  but 
the  accident  happened  on  Sunday,  and  the  learned  counsel  for  the 
ap})ellant  claims  that  it  owed  no  duty  to  the  plaintiff  to  keep  its 
streets  in  repair  on  that  day,  because  it  did  not  appear  that  she 
was  then  travelling  **  either  from  necessity  or  charity,"  nor  for 
any  i)urpose  i)ermitted  by  the  law.  It  is  plain  therefore  that  she 
was  violating  the  statute  relating  to  the  "observance  of  Sunday  " 
(1  R.  S.,  G;^8,  title  8,  ch.  20,  art.  8,  §  70),  but  we  do  not  perceive 
how  that  fact  relieves  the  defendant. 

It  imposed  an  obligation  upon  the  plaintiif  to  refrain  from  travel- 
ling, and  for  its  violation  prescribed  a  forfeiture  of  one  dollar.  It 
also  dechu*es  that  upon  complaint  made  before  a  magistrate,  and 
conviction  had,  that  sum  might  be  collected  by  distress  and  sale  of 
the  goods  and  chattels  of  the  offender,  or  if  sufficient  could  not  be 
found,  she  might  be  "committed  to  the  common  jail  for  not  less 
than  one  or  more  than  three  days."  The  statute  goes  no  further, 
and  we  are  aware  of  no  principle  upon  which  it  can  be  held  that 
the  right  to  maintain  an  action  in  respect  of  special  damage  result- 
ing from  the  omission  of  a  defendant  to  perform  a  public  duty  is 
taken  away  because  the  person  injured  was  at  the  time  disobeying  a 
positive  law.  The  courts  are  required  to  construe  a  penal  statute 
strictly,  and  having  before  him,  for  judgment,  an  alleged  violation 
of  the  Sunday  law,  Lfjrd  Mansfield  said:  "If  the  act  of  Par- 
liament gives  authoritiy  to  levy  but  one  penalty,  there  is  an  end  of 
the  question,  for  there  is  no  penalty  at  common  law."  Crepps  v. 
Burden,  2  Cow.  640.  This  was  a  proceeding  to  enforce  the  statute, 
but  in  Carroll  v.  Stateti  Island  R.  Co,,  58  N  Y.  126  ;  s.  c,  17  Am. 
Rep.  221,  an  action  by  a  passenger  against  a  carrier  to  recover  dam* 
ages  for  injuries  received  through  its  carelessness,  this  court  held 
that  the  fact,  "  that  the  plaintiff  was  at  the  time  of  the  injury 
tmvcUing  contrary  to  the  statute,"  was  no  defense  to  the  action. 
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The  policy  of  the  statute  and  its  limitaitions  were  then  oonsidered, 
and  the  court  refused  to  add  to  the  penalty  imposed  hy  it  a  for- 
feiture of  the  right  to  indemnity  for  an  injury  resulting  from  the 
defendant's  negligence. 

The  Sunday  law'received  a  similar  constraction  in  PJiila.,  WiL 
£  Bait,  B.  Co.  V.  PhiL  £  Havre  de  Grace  Steam  Totohoat  Co,y  23 
How.  209,  the  court  holding  that  the  offender,  the  plaintiff  in  tlie 
action,  was  liable  to  the  fine  or  penalty  imposed  thereby,  and  noth- 
ing more,  saying,  "We  do  not  feel  justified  therefore  on  any 
principles  of  justice,  equity,  or  of  public  policy,  in  inflicting  an 
additional  penalty  of  $7,000,  on  the  libellants,  by  way  of  set-off, 
because  their  servants  may  have  been  subject  to  a  penalty  of  twenty 
shillings  each  for  breach  of  the  statute."  To  the  same  effect  is 
Baldwin  v.  Barney,  12  R.  I.  392  ;  s.  c,  34  Am.  Rep.  670. 

It  may  indeed  be  said  that  if  the  phiiutiff  had  obeyed  the  law, 
remained  at  home,  and  not  travelled,  the  accident  would  not  have 
happened.  That  is  not  enough.  The  same  obedience  to  the  law 
would  have  saved  the  plaintiffs  in  the  cases  just  cited.  It  must 
appear  that  the  disobedience  contributed  to  the  accident,  or  that 
the  statute  created  a  right  in  the  defendant,  which  it  could  enforce. 
But  the  object  of  tlie  statute  is  the  promotion  of  public  order,  and 
not  the  advantage  of  individuals.  The  traveller  is  not  declared  to 
•be  a  trespasser  ujwn  the  street,  nor  was  the  defendant  appointed  to 
close  it  against  her.  In  such  an  action  the  fault  which  prevents  a 
recovery  is  one  which  directly  contributes  to  the  accident ;  as  care- 
lessness in  driving  either  a  vicious  or  unmanageable  horse,  or  at  an 
improper  rate  of  speed,  or  without  observation  of  the  road,  or  in  an 
insufficient  vehicle,  or  with  a  defective  harness,  or  in  a  state  of  in- 
toxication, or  under  some  other  condition  of  driver,  horse  or  carriage, 
which  may  be  seen  to  have  brought  about  the  injury. 

It  may  doubtless  be  said  that  if  the  plaintiff  had  not  travelled 
she  would  not  have  been  injured ;  and  this  will  apply  to  nearly 
every  case  of  collision  or  personal  injury  from  the  negligence  or 
willful  act  of  another.  Had  the  injured  party  not  been  present  he 
would  not  have  been  hurt.  But  the  act  of  travel  is  not  one  which 
usually  results  in  injury.  It  therefore  cannot  be  regarded  as  thr 
immediate  cause  of  the  accident,  and  of  such  only  the  law  takes 
notice.  At  common  law  the  act  was  not  unlawful,  and  the  plaintiff 
was  still  under  its  protection,  and  may  resort  to  it  against  a  wrong- 
doer by  whose  act  she  was  injured.     This  has  been  held  in  many 
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cages  where  the  person  injured  wafi  at  the  time  doing  an  act  pro- 
hibited by  the  city  ordinance  or  general  statute  (Steele  v.  Btirkhardi, 
104  Mass.  59  ;  Welch  v.  WessoUy  6  Gray,  505  ;  Norris  v.  Litchfield, 
35  N.  H.  271),  and  even  violating  the  law  now  in  question,  or  one 
similar  to  it.  Car  roily.  Staten  Island  Co.,  and  Phila.,  Wil.  i&  Bait. 
R.  Co,  V.  JPhUa.  £  Havre  de  Grace  Towhoat  Co.  have  already  been 
referred  to.  See  also,  Schrnid  v.  Humphrey,  48  Iowa,  652  ;  s.  c, 
30  Am.  Rep.  414. 

Sutton  Y.  Town  of  Wauwatosa,  29  Wis.  21 ;  8.C.,  9  Am.  Rep.  534, 
is  in  point,  not  only  in  its  circumstances  but  in  the  relations  of  the 
parties.  The  plaintiff  was  driving  his  cattle  to  market  on  Sunday, 
and  they  were  injured  by  the  breaking  down  of  a  defective  bridge 
which  the  defendant,  through  negligence,  had  failed  properly  to 
maintain.  The  Sunday  statute  was  relied  upon,  but  the  town  was 
held  liable.  In  this  State  a  municipal  corporation  is  regarded  as  a 
legal  entity,  and  responsible  for  its  omission  to  perform  corporate 
duties,  to  the  same  extent  as  a  natural  person  would  be  under  the 
same  circumstances.  Dill.  Mun.  Corji.,  §  778  ;  Bailey  v.  Mayor, 
3  Hill,  531.  The  authorities  therefore  which  deny  to  an  individual 
through  whose  negligence  another  has  been  injured  immunity  from 
the  consequences  of  his  wrong,  because  the  injured  person  was 
violating  the  law  in  question,  apply  here.  Many  of  them  are  re- 
ferred to  in  the  cases  named  above  and  need  not  again  be  cited. 

There  are,  as  the  counsel  for  the  appellant  contends,  authorities 
the  other  way.  Decisions  by  very  eminent  and  learned  courts.  In 
Vermont.  Johnson  v.  Tmon  of  Irasbnrg,  47  Vt.  28  ;  8.  c,  19  Am. 
Rep. Ill ;  Holcomby.  Town  of  Danby,  51  Vt.  428.  In  Massachusetts. 
Bostoorth  V.  Swansey,  10  Mete.  363  ;  Jones  v.  Andover,  10  Allen, 
18.  And  immunity  is  also  given  by  that  court,  under  the  same 
statute,  to  a  railroad  corporation  through  whose  negligence  the 
plaintiff  was  injured.  Smith  v.  Boston  d'  Maine  /?.,  120  Mass.  490; 
s.  €.,  21  Am.  Rep.  538.  But  the  decisons  already  made  by  us 
(Merntt  v.  Earle,  29  N.  Y.  115  ;  Wood  v.  Erie  Ry  Co.,  72  id.  196  ; 
8.  c,  28  Am.  Rep.  125;  Carroll  y.  Staten  Island  R.  Co.,  supra), 
are  in  the  contrary  direction,  and  are  sustained,  we  think,  by  rea- 
sons of  justice  and  public  policy.  In  Baldwin  v.  Barney,  supra,  a 
question  arising  under  the  Sunday  laws  of  Massachusetts  came  be- 
fore the  court  in  an  action  by  one  injured  in  that  State,  while 
travelling  on  Sunday,  by  the  reckless  driving  of  one  also  travelling. 
On  the  trial  the  plaintiff  was  nonsuited,  but  on  appeal  the  Masaachu- 
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setts  cases  are  reviewed  and  disapproved,  and  after  a  very  deliberate 
discussion  of  the  decisions  in  that  and  other  States  the  court  held 
that  the  defendant  could  not  show  the  illegality  of  the  plaintiff's 
act  as  a  defense,  and  the  nonsuit  was  set  aside.  There  will  be 
seen  great  conflict  in  decided  cases,  but  the  weight  of  authoritj 
seems  to  favor  the  conclusion  already  reached  by  us.  Cooley  on 
Torts,  §  157 ;  Whart.  Neg.,  §  331. 
[Minor  matter  omitted.] 

Judgment  affirmed. 

Ah  concur,  except  Finch,  J.,  taking  no  part,  and  Tracy,  J., 
absent. 


AuERBAGH  y.  New  York  Central  and  Hudson  River  Rail- 
road Co. 

(80  N.  Y.  281.) 

Cifriar  — roilioay  Ueket  —  when  *'  uied," 

FlaintiiFparchaaed  at  St.  Loaie  of  the  O.  Railroad  Companj,  acting  as  agent 
for  other  companies,  a  ticket  to  New  York  over  connecting  lines  mentioned 
in  coupons  attached,  and  conditioned  to  be  good  only  for  one  oontinuoos 
passage  from  point  to  point  named  on  coupons  attached,  and  was  to  be  '*  need 
on  or  before  **  the  26th  of  September.  A  coupon  for  passage  over  the  N. 
road  was  for  passage  from  B.  to  New  York.  Plaintiff  entered  a  train  on 
the  N.  road  going  from  B.  to  New  York,  at  R.,  an  intermediate  station, 
and  presented  it  to  the  conductor,  who  received  it  and  punched  it  as  a  regu- 
lar ticket.  While  on  the  journey  the  26th  expired,  and  when  the  train 
reached  H.,  a  station  between  R.  and  New  York,  about  four  o'clock  a.  m., 
September  27,  plaintiff  was  ejected  from  the  car  by  the  conductor,  on  the 
ground  that  the  time  the  ticket  had  to  run  was  expired.  JEMd,  that  the 
ejection  was  wrongful.  When  the  ticket  was  accepted  from  plaintiff  at  R^ 
it  was  "  used,"  and  he  was  entitled  to  passage  to  New  York. 

ACTION  for  damages  for  being  ejected  from  defendant's  train 
while  riding  as  a  passenger.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Morris  J,  Hirsch,  for  appellant. 

Frank  Loonm,  for  respondent. 
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Eabl,  J.  This  action  waa  brought  by  the  plaintiff  to  recover 
damagos  for  being  ejected  from  one  of  the  defendant's  cars  while 
he  was  riding  therein  as  a  passenger.  He  was  nonsuited  at  the 
trial  and  the  judgment  entered  upon  the  nonsuit  was  affirmed  at 
the  General  Term.  The  material  facts  of  the  case  are  as  follows: 
The  plaintiff,  being  in  St.  Louis  on  the  21st  day  of  September, 
1877,  purchased  of  the  Ohio  and  Mississippi  Eailway  Company  a 
ticket  for  a  passage  from  St.  Louis  over  the  several  railroads  men- 
tioned in  coupons  annexed  to  the  ticket  to  the  city  of  New  York. 
It  was  specified  on  the  ticket  that  it  was  *^  good  for  one  continuous 
passage  to  point  named  on  coupon  attached;"  that  in  selling  the 
ticket  for  passage  over  other  roads  the  company  making  the'  sale 
acted  only  as  agent  for  such  other  roads,  and  assumed  no  responsi- 
bility beyond  its  own  line;  that  the  holder  of  the  ticket  agreed  with 
the  respective  companies  over  whose  roads  he  was  to  be  carried  to 
use  the  same  on  or  before  the  26th  day  of  September  then  instant, 
and  that  if  he  failed  to  comply  with* such  agreement  either  of  the 
companies  might  refuse  to  accept  the  ticket  or  any  coupons  thereof, 
and  demand  the  full  regular  fare  which  he  agreed  to  pay.  He  left 
St  Louis  on  the  day  he  bought  the  ticket  and  rode  to  Cincinnati, 
and  there  stopped  a  day.  He  then  rode  to  Cleveland  and  stayed 
there  a  few  hours,  and  then  rode  on  to  Buffalo,  reaching  there  on 
the  24th,  and  stopped  there  a  day.  Before  reaching  Buffalo  he 
had  used  all  the  coupons  except  the  one  entitling  him  to  a  passage 
over  the  defendant's  road  from  Buffalo  to  New  York.  The  ma- 
terial part  of  the  language  upon  that  coupon  is  as  follows:     > 

'*  Issued  by  Ohio  and  Mississippi  railway  on  account  of  New  York 
Central  and  Hudson  River  railroad,  one  first-class  passage,  Buffalo 
to  New  York.'' 

Being  desirous  of  stopping  at  Rochester,  the  plaintiff  purchased 
a  ticket  over  the  defendant's  road  from  Buffalo  to  Rochester,  and 
upon  that  ticket  rode  to  Rochester  on  the  25th,  reaching  there  in 
the  afternoon.  He  remained  there  about  a  day,  and  in  the  after- 
noon of  the  26th  of  September,  he  entered  one  of  the  cars  upon  the 
defendant's  road  to  complete  his  passage  to  the  city  of  New  York. 
He  presented  his  ticket,  with  the  one  coupon  attached  to  the  con- 
ductor, and  it  was  accepted  by  him,  and  was  recognized  as  a  proper 
ticket  and  punched  several  times,  until  the  plaintiff  reached  Hud- 
son about  three  or  four  o'clock,  a.  m.,  September  27,  when  the  con- 
ductor in  charge  of  the  train  declined  to  recognize  the  ticket  on 
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the  ground  that  the  time  had  run  out,  and  demanded  three  dollars 
fare  to  the  city  of  New  York,  which  the  plaintiff  declined  to  pay. 
The  conductor  with  some  force  then  ejected  him  from  the  car. 

The  trial  judge  nonsuited  the  plaintiff  on  the  ground  that  the 
ticket  entitled  him  to  a  continuous  passage  from  Buffalo  to  New 
York,  and  not  from  any  intermediate  point  to  New  York.  The 
General  Term  affirmed  the  nonsuit  upon  the  ground,  that  although 
the  plaintiff  commenced  his  passage  upon  the  26th  of  September, 
he  could  not  continue  it  after  that  date  on  that  ticket. 

We  are  of  opinion  that  the  plaintiff  was  improperly  non- 
suited. The  contract  at  St.  Louis,  evidenced  by  the  ticket  and 
coupons  there  sold,  was  not  a  contract  by  any  one  company  or  by  aU 
the  companies  named  in  the  coupons  jointly  for  a  continuous  passage 
from  St.  Louis  to  New  York.  A  separate  contract  was  made  for 
a  continuous  passage  over  each  of  the  roads  mentioned  in  the  several 
coupons.  Each  com]mny  through  the  agent  selling  the  ticket  made 
a  contract  for  passage  over  it3  road,  and  each  company  assumed 
responsibility  for  the  passenger  only  over  its  road.  No  company 
was  liable  for  any  accident  or  default  upon  any  road  but  its  own. 
This  was  so  by  the  very  terms  of  the  agreement  printed  upon  the 
ticket.  Hence  the  defendant  is  not  in  a  position  to  claim  that  the 
plaintiff  was  bound  to  a  continuous  passage  from  St.  Louis  to  New 
York,  and  it  cannot  complain  of  the  stoppages  at  Cincinnati  and 
Cleveland.  Hutch,  on  Carriers,  §  579  ;  Brooke  v.  Orand  Txunk 
Railway  Co.^  15  Mich.  332. 

But  the  plaintiff  was  bound  to  a  continuous  passage  over  the 
defendant's  road,  that  is,  the  plaintiff  could  not  enter  one  train  of 
the  defendant's  cars  and  then  leave  it,  and  subsequently  take  another 
train  and  complete  his  journey.  He  was  not  however  bound  to 
commence  his  passage  at  Buffalo.  He  could  commence  it  at  Rochester 
or  Albany,  or  any  other  point  between  Buffalo  and  New  York,  and 
then  make  it  continuous.  The  language  of  the  contract  and  the 
])urpose  which  may  be  supposed  to  have  influenced  the  making  of 
it  do  not  require  a  construction  which  would  make  it  imperative 
upon  a  passenger  to  enter  a  train  at  Buffalo.  No  possible  harm  or 
inconvenience  could  come  to  the  defendant  if  the  passenger  should 
forego  his  right  to  ride  from  Buffalo  and  ride  only  from  Bochester 
or  Albany.  The  purpose  was  only  to  secure  a  continuous  passage 
after  the  passenger  had  once  entered  upon  a  train.  On  the  26th  of 
September  the  plaintiff,  having  the  right  to  enter  a  train  at  Buffalo, 
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it  cannot  be  perceived  why  he  could  not,  with  the  same  ticket, 
nghtfolly  enter  a  train  upon  the  same  line  at  any  point  nearer  to 
the  place  of  destination. 

When  the  plaintiff  entered  the  train  at  Rochester  on  the  after- 
noon of  the  26th  of  September  and  presented  his  ticket  and  it  was 
accepted  and  punched,  it  was  then  ujsed  within  the  meaning  o{  the 
contract.  It  could  then  have  been  taken  up.  So  far  as  the  plaintiff 
was  concerned  it  had  then  performed  its  pflBce.  It  was  thereafter 
left  with  him  not  for  his  convenience,  but  under  regulations  of  the 
defendant  for  its  convenience,  that  it  might  know  that  his  passage 
had  been  paid  for.  The  contract  did  not  specify  that  the  passage 
should  be  completed  on  or  before  the  26th,  but  that  the  ticket  should 
be  used  on  or  before  that  day,and  that  it  was  so  used  it  seems  to  us 
ia  too  clear  for  dispute. 

The  language  printed  upon  the  ticket  must  be  regarded  as  the 
language  of  the  defendant,  and  if  it  is  of  doubtful  import  the  doubt 
Bhould  not  be  solved  to  the  detriment  of  the  passenger.  If  it  had 
been  intended  by  the  defendant  that  the  passage  should  be  con- 
tinuous from  St.  Louis  to  New  York,  or  that  it  should  actually 
commence  at  Buffalo  and  be  continuous  to  the  city  of  New  York, 
or  that  the  passage  should  be  completed  on  or  before  the  26th  of 
September,  such  intention  should  have  been  plainly  expressed 
and  not  left  in  such  doubt  as  might  and  naturally  would  mislead  the 
passenger. 

We  have  carefully  examined  the  authorities  to  which  the  learned 
counsel  for  the  defendant  has  called  our  attention,  and  it  is  suf- 
ficient to  say  that  none  of  them  are  in  conflict  with  the  views  above 
expressed. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Judgment  reversed. 

An  concur,  except  Tbaot,  J.,  absent,  Ahdbews,  0.  J*,  con* 
CQrring  in  resolt. 
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MoBGAir's  Son's  Co.  v.  Tboxbll. 

(80  N.  Y.  808.) 

lh»de  mark  —  infnngemerU — label. 

The  plaintiff  sold  soap  in  packages  in  tin-foil  and  blue  paper,  labelled  on  one 
side,  in  gilt  letters,  "  Sapolio  for  cleaning  and  polishing,  manafactnred  bj 
Enoch  Morgan's  Sons  &  Ck>.,  440  W^est  street,  New  York,"  and  on  the  other, 
"  Enoch. Ntorgan's  Sapolio,'*  with  a  welMrawn  picture  of  a  human  face  op- 
posite a  pan  and  reflected  in  it.  The  defendant  also  sold  soap  in  packages  of 
a  different  shape  from  the  plaintiffs,  in  tin-foil  and  blue  paper,  labelled  on 
one  side  in  gilt  letters,  '*  Troxell*s  Pride  of  the  Kitchen  Soap,"  and  on  the 
other,  *'  Pride  of  the  Kitchen  Soap,"  with  a  picture  of  a  small  monkey 
looking  at  himself  in  a  mirror  or  pan  held  in  his  paw.  Held,  no  infringe- 
ment.    (See  note,  p.  296.) 

ACTION  to  restrain  infringement  of  a  trade-mark.     The  opinion 
states  the  facts.     The  plaintiff  had  judgment  below. 

B.  More,  for  appellant. 

Samuel  Hand,  for  respondent. 

Rapallo,  J.  Specimens  of  the  packages  and  labels  used  by  the 
plaintiff^  and  of  those  used  by  the  defendant  and  which  are  claimed 
to  be  an  infringement  of  the  plaintiff's  trade-mark,  have  been  sub- 
mitted to  our  inspection,  and  we  are  clearly  of  opinion  that  there 
is  too  great  a  dissimilarity  between  the  two  to  sustain  the  judgment 
in  this  case.  The  only  points  of  similarity  between  the  two  articles 
sold  are,  that  they  are  both  small  cakes  of  soap  covered  with  tin- 
foil or  tinned  paper,  and  having  a  blue  band  around  them,  with  gilt 
lettering.  The  cakes  are  not  even  of  the  same  shape,  one  being 
nearly  square,  and  the  other  an  oblong.  But  we  are  of  opinion  that 
this  form  of  package,  with  a  blue  band  and  gilt  lettering,  could  not 
be  appropnated  by  the  plaintiff  as  a  trade-mark.  There  is  nothing 
peculiar  about  it,  and  it  is  an  appropriate  and  usual  form  in  which 
to  put  up  small  cakes  of  soap,  and  the  law  of  trade-marks  has  not 
yet  gone  so  far  as  to  enable  a  party  to  appropriate  such  a  form  of 
package  and  fashion  of  label,  and  exclude  every  one  else  from  its 
use,  or  from  the  use  of  any  thing  resembling  it.  If  it  had,  the 
different  forms  and  fashions  of  cigar-boxes,  packages  of  chewing 
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tobaooo,  perfamery,  canned  goods,  and  other  small  articles,  and  the 
color  or  style  of  labels  which  eyery  dealer  according  to  his  taste 
adopts  or  selects  from  those  in  use,  would  afford  food  for  litigation, 
anfficient  to  give  constant  occupation  to  the  courts. 

All  these  articles  of  each  class  bear  a  general  resemblance  to  each 
other,  and  the  products  of  the  different  dealers  can  be  distinguished 
only  by  the  brands,  marks,  or  names  which  they  may  put  upon 
them,  and  these  can  be  protected  as  trade-marks  only  so  far  as  they 
are  new  and  comply  with  the  other  conditions  necessary  to  consti- 
tute a  trade-mark. 

When  there  is  a  simulation  of  a  trade-mark,  and  the  intent 
becomes  a  subject  of  inquiry,  the  form,  color,  and  general  appear- 
ance of  the  packages  may  be  material,  but  to  sustain  an  action 
there  must  be  an  imitation  of  something  that  can  legally  be  appro- 
priated as  a  trade-mark.  When  we  come  to  look  at  the  brands  or 
contents  of  the  labels,  they  are  entirely  different.  The  label  of 
the  plaintiff  on  one  side  of  the  package  is  *^Sapolio  for  cleaning 
and  polishing,  manufactured  by  Enoch  Morgan's  Sons  &  Co.,  440 
West  street,  New  York,"  and  on  the  other  side,  '^  Enoch  Morgan's 
Sons'  Sapolio,''  with  a  well-drawn  figure  of  a  human  face  opposite 
a  pan,  and  reflected  in  it. 

The  label  of  the  defendants  does  not  bear  the  slightest  resem- 
blance to  this,  except  that  it  is  blue  paper,  with  gilt  lettering;  it  is 
different  in  shape,  and  the  wording  is  on  one  side  in  large  letters, 
"Troxell's  Pride  of  the  Kitchen  Soap,"  the  words  "  Scouring  and 
Polishing  "  being  printed  at  the  bottom  in  small  letters.  On  the 
other  side  is  printed  in  large  letters,  "  Pride  of  the  Kitchen  Soap," 
under  which  are  six  lines  in  small  letters  describing  its  uses.  The 
only  mark  upon  the  defendant's  packages  which  present  even  an 
idea  similar  to  that  of  the  plaintiff,  is  a  very  small  figure  of  a 
monkey,  sitting  down,  tail  in  the  air,  and  looking  at  something 
which  he  holds  in  his  hand,  which  may  be  supposed  to  be  a  mirror, 
or  pan,  or  some  bright  article,  but  so  diminutive  as  not  to  be  at  all 
conspicuous,  and  entirely  different  in  appearance  from  the  dis- 
tinct and  well-drawn  figure  printed  on  the  plaintiff's  label,  and  on 
each  side  of  the  monkey  is  the  word,  "  Trade-mark,"  in  very 
small  letters.  The  dissimilarity  in  these  figures  is  much  greater 
even  than  that  of  the  hogs  in  Popham  y.  Cole,  66  N.  Y.  74;  23 
Am.  Rep.  22.  The  mere  idea  represented  by  some  figure  on  an 
article  sold  for  polishing  purposes,  that  it  will  make  things  bright 
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enough  to  be  used  as  mirrors,  cannot  be  appropriated  in  a  trade- 
mark. The  figure  by  which  that  idea  is  sought  to  be  conveyed 
may  perhaps  be  iulopted,  but  in  this  case  there  is  no  similarity 
whatever  in  the  figures. 

If  as  we  think  there  was  no  imitation  of  any  trade-mark  of  the 
plaintiff,  the  judgment  cannot  be  sustained  on  the  ground  of  fraudu- 
lent representations,  or  devices  on  the  part  of  the  defendants  to 
palm  otf  their  goods  upon  individuals  as  the  goods  of  the  plaintiff. 
What  remedy  there  is  for  such  a  wrong  if  proved,  it  is  not  neces- 
sary now  to  inquire,  but  the  remedy  clearly  is  not  to  restrain  the 
defendants  from  selling  their  own  goods  in  packages  and  with 
labels  which  they  have  a  legal  right  to  use,  and  which  do  not 
infringe  upon  any  trade-mark  of  the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Judgment  reversed. 

All  concur,  except  Miller  and  Tract,  JJ.,  absent. 

NoTB  Bt  THBRBPOBTKii.~Tbe  foUowliuc  devlces  have  been  held  calculated  to  deceive  tbe 
careless  public:  Anchor, and  crown  and  anchor  on  ** anchor  wire.*'  Ox,  and  ox  and 
griffins,  on  mustard  labels.  Milkmaid  between  medals,  and  milkman  between  medalliooa 
containing  the  Swiss  arms.  *'  Star  Shirt,"  and  ''  *  Shirt."  Bell,  and  bee-hive.  A  female 
hand  pointing  horizontally,  and  a  male  hand  pointing  upward.  A  pointer  dog  eating  out 
of  a  porridge  pot,  and  one  standing  at  a  point.  Two  elephants  and  a  banner,  with  a 
crown  between,  and  the  like,  with  the  elephant-headed  goddess  Gumpatty  between.  A 
red  triangle,  and  a  triangle  with  a  church  on  it.  A  red  loasenge  with  a  lion  in  the  center, 
and  a  plain  red  lozenge.  Indian  with  a  ring  in  his  nose,  and  a  negro  with  a  ring  in  his 
dose,  and  one  in  his  ear,  on  tobacco  labels,  denominated  respectively,  **  Big  Indian"  and 
**  Nigger  Hair  Smoking  Tobacco.'*  A  bull- dog's  head  on  a  black  ground,  and  a  roo^^ 
terrier's  head  ofi  a  black  ground  .surrounded  by  a  red  circle. 

The  following  have  been  held  distinguishable  by  the  careless  public :  A  fancy  border, 
square  outside  and  elliptical  within,  with  "'  A,"  ''B."  ''C  "  or  "D."in  the  center,  and 
one  square  outside  and  within,  with  "  Omega  '*  and  "  Ring  Twist,"  and  **  A.  C.  A."  in  the 
center.  St.  George  and  the  Dragon,  and  a  mounted  amaaon  killing  a  scorpion.  Etephaat 
and  lion.  A  red  pyramid,  and  a  red  Spanish  shield  reversed.  Two  anchors,  and  two 
pickaxes  on  whiskey  labels.  Lion,  and  elephant  and  cattle.  *'140"  in  a  five-pointed 
star,  and  '*  142 "  in  a  sunburst.  Star  and  crescent,  and  star  alone.  Two  iXMes  and  a 
twisted  horn,  and  a  horn  alone  hung  by  a  loop.    A  Uod,  and  a  unlcum. 

See  Browne*8  '  *  Humorous  Phases  of  the  Iaw,"  art.  **  Trade-marks." 
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Stbsk  V.  Niagara  Fire  Insurakce  OoMPAinr. 

(80  N.  T.  815.) 

Ifuurance-^  limitation  of  action — when  action  barred. 

L  fire  inanranoe  policy  limited  the  time  for  saing  upon  it  to  a  "  term  of  twelve 
moatlis  next  after  the  loss  or  damage  shall  occur."  Heldf  that  this  term 
did  not  begin  to  run  until  twelve  months  after  the  loss  became  payable  by 
the  terms  of  the  policy. 

ACTION  on  a  fire  inearance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Samuel  Hand,  for  appellant. 

A,  Schoonmaher,   for  respondent, 

Danforth,  J.  On  the  25th  of  October,  1873,  the  defendant  by 
its  policy  in  writing  undertook  to  insure  James  F.  Atkins,  for  the 
period  of  three  years  thereafter,  againsfc  loss  or  damage  by  fire,  to 
the  amount  of  $1,000  on  his  dwelling-house,  described  as  **  occu- 
pied by  a  tenant  for  farm  dwelling,"  but  immediately  following 
these  words,  there  was,  on  the  7th  of  January,  1875,  written  into 
the  policy  by  the  agents,  who  had  by  countersigning  given  validity 
to  it,  these  words:  '*  The  dwelling  being  unoccupied  for  a  short 
time,  but  being  in  charge  of  a  trusty  person  living  near  by,  shall 
be  no  prejudice  to  this  policy."  Prior  to  the  16th  of  November, 
1875,  the  premises  were  sold  by  the  sheriff  under  an  execution 
issued  for  the  enforcement  of  a  judgment  theretofore,  but  after  the 
date  of  the  policy,  recovered  against  the  insured  and  then  pur* 
chased  by  the  plamtiff  in  this  action.  On  that  day  with  notice  of 
the  judgment,  execution  and  sale,  the  defendant,  by  the  agents 
above  referred  to,  gave  its  consent  in  writing  to  an  assignment  of 
the  policy  to  the  purchaser,  and  it  was  assigned  to  him.  On  the 
11th  of  January,  1876,  the  premises  were  injured  or  destroyed  by 
fire  to  the  full  amount  of  the  insurance.  This  action  was  com- 
menced on  the  3d  of  March,  1877,  to  recover  the  sum  insured. 
The  policy  contains  certain  conditions  hereinafter  referred  to,  and 
the  case  made  for  the  defense,  and  on  which  reliance  is  now  placed, 
depends  upon  the  alleged  omission  of  the  insured  to  comply  there- 
with. 

Vol.  XLTI  — CS 
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First.     The  contract  limits  the  time  for  bringing  an  action  under 
or  hj  yirtne  of  the  poUcy,  to  a  ''term  of  twelve  months  next  after 
the  loss  or  damage  shall  occur/'  and  declares  that  ^^  in  case  any 
such  suit  or  action  shall  be  commenced,     *    *    *    after  the  ex- 
piration of  twelye  months  next  after  such  loss  or  damage  shall 
have  occurred,  the  lapse  of  time  shall  be  taken  and  deemed  concla- 
siye  evidence  against  the  validity  of  the  claim  thereby  so  attempted 
to  be  enforced,  any  statute  of  limitation  to  the  contrary  notwith- 
standing."   The  validity  of  such  a  stipulation  is  well  settled  (  WiU 
hiiison  V.  First  National  Fire  Ins.  Co.,  72  N.  Y.  499;  s.  c,  28 
Am.  Bep.  166;  May  on  Insurance,  §  478),  and  in  this  case  the 
question  is  one  of  construction.     What  was  the  intention  or  under- 
standing of  the  parties  as  to  the  time  when  the  limitation«shonld 
begin  to  run?    The  facts  are  undisputed,  and  the  defendant's  con- 
tention is  that  the  words  I  have  quoted  are  to  be  taken  litendly, 
and  that  they  import  a  contract  that  no  action  shall  be  commenced 
after  the  expiration  of  twelve  months  from  the  happening  of  the 
fire  by  which  the  property  insured  was  damaged  or  destroyed.  On 
the  other  hand  the  plaintiff  had  so  far  succeeded  upon  the  ground 
that  they  relate  to  the  time  when  a  claim  or  cause  of  action  ac- 
crues, on  which  a  suit  may  be  maintained;  that  no  claim  accmes 
or  arises  in  favor  of  the  insured  upon  the  mere  happening  of  the 
loss,  or  until  sixty  days  after  the  proof  required  by  the  insurers,  or 
provided  for  in  the  policy,  should  have  been  received  by  them  at 
their  office  in  New  York,  and  the  loss  satisfactorily  ascertained  and 
proved . 

These  events  are  made  conditions  and  are  certainly  precedent  to 
the  maintenance  of  an  action,  and  we  are  of  the  opinion  that  they 
cannot  be  disregarded  in  getting  at  the  true  understanding  of  the 
parties  of  the  meaning  of  the  clause  in  question.  Indeed  they 
seem  to  be  the  governing  words  of  the  contract.  They  are  the 
words  of  the  underwriters,  intended  for  their  protection,  and 
qualify  the  general  obligation  to  make  good  any  loss  not  exceeding 
the  sum  insured  or  the  interest  of  the  assured  in  the  property,  by 
requiring  preliminary  proof,  and  a  lapse  even  then  of  a  fixed  period 
before  any  cause  of  action  can  accrue.  Except  for  these  proviaona, 
a  suit  would  have  lain  upon  the  instant  of  the  happening  of  the 
fire,  or  within  a  reasonable  time  thereafter. 

Now  if  we  look  at  the  clause  relied  upon,  we  find  the  iniaien 
prescribing  a  time  after  which  no  claim  shall  be  brought,  and  a 
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decUmtioD  that  it  shall  not  be  sustainable  unless  commenced  within 
"the  term  of  twelve  months/'  and  a  greater  lapse  of  time  is  made 
''  conclufliTe  eviifence  against  the  validity  of  the  claim  then  at- 
tempted to  be  enforced.'*  It  is  plain  that  a  "  term,"  or  period,  is  in- 
dicated after  which  the  insurers  shall  not  be  liable,  and  the  implied 
meaning  of  the  same  words  must  be,  that  within  that  period  they 
are  or  will  be  liable  to  an  action.     The  law  in  case  of  breach  of 
contracts  limits  the  time  of  bringing  an  action  to  six  years.     The 
contract  substitutes  twelve  months.     If  we  take  the  appellant's 
construction,  the  term  of  twelve  months  is  at  once  narrowed  to  ten 
months,  for  sixty  days  at  least  must  elapse  after  ''a  loss  by  fire," 
before  any  suit  could  be  brought,  and  the  term  is  subjected  to  such 
additional  abatement  as  may  be  made  necessary  by  alleged  inade- 
quacy of  proof  or  controversies   between  the   insurers    and  the 
poUcy-holder  before  such  loss  is  "  satisfactorily  ascertained."    The 
delay  incident  upon  such  provisions  is  illustrated  by  a  variety  of 
cases  heretofore  considered  by  the  courts,  and  among  others,  Ames 
V.  K  Y.  Uni(m  Insurance  Co.,  14  N.  Y.  253;  Mayor  v.  Hamilton 
Fire  Insurance  Co,,  39  id.  45;  Hay  v.  Star  Fire  Insurance  Co.,  77 
id.  235;  s.  c,  33  Am.  Bep.  607;  these  cases  in  substance  hold  that 
the  time  of  limitation  prescribed  by  such  a  contract  does  not  com- 
mence running  until  the  right  to  bring  an  action  exists.    Whether 
the  delay  is  caused  by  extraneous  circumstances,  made  effective  by 
the  insurer,  as  in  the  above  cases,  or  by  the  provision  of  the  policy, 
giring  time  to  the  insurer,  before  the  lapse  of  which   payment 
cannot  be  enforced,  is  immaterial.     The  delay  in  either  case  is 
caused  by  the  insurer,  and  until  by  the  terms  of  the  policy  a  cause 
of  action  accrues,  the  period  of  limitation  against  its  enforcement 
should  not,  in  the  absence  of  plain  and  unequivocal  words  re- 
quiring such  a  construction,  be  deemed  to  commence. 

Here  we  think  the  intention  of  the  defendant  was  to  give  the  in- 
sured a  full  period  of  twelve  months,  within  any  part  of  which  he 
might  commence  his  action,  and  having  by  postponement  of  the 
time  of  payment  secured  itself  from  suit,  it  did  not  intend  to  em- 
brace that  period  within  the  teim  after  the  expiration  of  which  it 
oould  not  be  sued.  In  other  words,  the  parties  cannot  be  presumed 
to  have  suspended  the  remedy  and  provided  for  the  running  of  the 
period  of  limitation  during  the  same  time.  Indeed  the  actual  case 
IB  stronger;  not  only  was  the  remedy  postponed,  but  the  liability 
e?en  did  not  exist  at  the  time  of  the  fire,  nor  until  it  was  fixed  and 
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ascertained  according  to  the  provision  of  the  policy.  Having  thus 
made  the  doing  of  certain  things,  and  a  fixed  lapse  of  time  there- 
after, conditions  precedent  to  the  bringing  of  an  action,  the  parties 
must  be  deemed  to  have  contracted  in  reference  to  a  time  when  the 
insured,  except  for  that  contract,  might  be  in  condition  to  bring  an 
action.  Under  any  other  construction,  the  two  conditions  are  in- 
consistent with  each  other. 

The  cases  cited  by  the  learned  counsel  for  the  parties  before  us 
show  that  the  courts  have  differed  as  to  the  proper  construction  of 
the  clause  in  question.  In  Illinois,  Johnson  v.  Humboldt  Insur- 
ance Co.,  91  111.  92;  s.  c,  33  Am.  Rep.  47;  in  Massachusetts,  Ful- 
lam  V.  N.  V,  Union  hisuraiice  Co,,  7  Gray,  61,  it  is  held  to  take 
effect  from  the  time  of  the  destruction  of  the  property  by  the 
cause  insured  against.  In  Minnesota,  Cliandler  v.  St.  Paul  Fire 
i&  Marine  Insurance  Co.,  21  Minn.  85;  s.  c,  18  Am.  Rep.  385,  fol- 
lowing Mayor  v.  Hamilto7i  Insurance  Co.,  supra,  it  is  applied  to 
the  time  the  cause  of  action  accrues.  In  Wisconsin,  Killips  v. 
Putnam  Fire  Insurance  Co.,  28  Wis.  472;  s.  c,  9  Am.  Rep.  506, 
the  court  inclines  to  the  doctrine  enunciated  by  us  in  the  cases  be- 
fore referred  to.  Ames  v.  N.  Y.  Union  Insurance  Co.;  Mayor  v. 
Hamilton  Fire  Lisurance  Co.  We  perceive  no  reason  for  departing 
from  it,  and  adhere  to  the  opinion  that  the  limitation  provided  for 
by  the  clause  in  question  should  be  construed  as  running  from  the 
time  when  the  loss  becomes  due  and  payable,  and  not  from  the 
time  when  it  in  fact  occurs.  Construing  these  provisions  of  the 
policy  together,  this  intention  seems  plain,  but  if  there  is  ambi- 
guity, the  words  must  be  construed  most  strongly  against  the  appel- 
lant, who  uses  them,  and  in  favor  of  the  insured,  as  he  might 
fairly  have  understood  them  {Anderson  y.  Fitzgerald,  4  H.  of  L. 
Cas.  484;  Hoffman  v.  Et?ia  Fire  Insurance  Co.,  32  N.  Y.  405; 
Reynolds  v.  Commerce  Fire  Insurance  Co.,  47  id.  597),  and  so  as  to 
sustain  rather  than  defeat  the  contract  of  indemnity.  No  doabt 
the  appellant  could  have  stipulated  that  the  time  of  the  fire  should 
be  looked  to  as  the  event,  from  the  happening  of  which  the  limita- 
tion should  run,  but  it  would  require  distinct  language  to  show  that 
such  was  the  intention  of  the  parties.  It  is  not  used  here.  It  is 
found  in  Schroeder  v.  Keystone  Instirance  Co.,  2  Phila.  286,  (me  of 
the  cases  cited  by  the  appellant.  Nor  is  the  defendant's  contention 
aided  by  the  use  of  the  words  **loss  occur"  instead  of  "  lofls  ao» 
crue."    In  DeQrove  v.  Metropolitan  Ins.  Co.,  61  N.  Y.  594  ;  3.  o., 
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19  Am.  Rep.  305,  the  limitation  clause  was  the  same,  and  the  court 
construed  the  word  as  synonymous  with  accrue,  saying,  '*  the 
plaintiff  had  twelve  months  from  the  time  tlie  cause  of  action  ac- 
cnied,"  and  in  Hay  v.  Star  Fire  Insurance  Co.,  the  same  word 
"occur"  was  used,  but  the  court  said,  ''the  limitation  should  be 
constnied  to  commence  when  the  loss  was  due  and  payable,  and  not 
from  the  time  of  the  physical  burning  of  the  property."  There  is 
undoubtedly  a  difference  in  the  derivation  and  etymological  mean- 
iHg  of  the  words,  but  as  used  by  insurers  and  interpreted  by  the 
courts,  they  have  in  contracts  of  this  kind  the  same  signification. 
They  represent  the  happening  of  an  event  from  which  a  claim 
arises,.  Moreover,  this  construction  accords  with  the  general  rule 
which  regards  the  statute  of  limitations  as  beginning  to  run  upon 
a  contract  of  indemnity,  from  the  time  at  which  the  plaintiff  is  ac- 
tually damaged,  and  not  from  the  happening  of  the  event  from 
which  the  loss  arises. 

[Omitting  other  points.  ] 

The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 

All  concur,  except  Miller  and  Tracy,  JJ.,  absent. 


Powell  v.  Waldron. 

(89  N.  Y.  828.) 

Property  —  seat  in  Cotton  Exchange, 

A  Beat  in  the  New  York  Cotton  Exchange,  a  corporation,  being  of  value  and 

transferable,  is  property.     {Seenoteyp.  802.) 

rpHE  opinion  states  the  point. 

Raphael  «7.  Moses,  Jr,,  for  appellants. 

Archibald  C,  Shenstone,  for  respondent. 

Finch,  J.  We  think  the  right  of  the  judgment  debtor  to  a  seat 
in  the  Cotton  Exchange  was  property.  That  it  had  value  was 
pioved  and  is  conceded  ;  and  that  it  could  bo  transferred  to  a  cer- 
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withdrawn  from  it  by  the  drawer,  to  the  prejudice  of  any  bona  Jids 
holder  of  the  check;  and  the  certification  did  not  impose  upon  the 
defendant  any  further  or  greater  responsibility.  It  did  not  import 
that  the  body  of  the  check  was  genuine  or  that  the  funds  on  deposit 
with  it  were  absolutely  applicable  to  the  payment  of  the  precise 
check  certified.  When  therefore  a  check  has  been  raised  by  some 
person  without  authority  before  certification,  the  certifying  bank 
caunot  be  called  upon  in  consequence  of  its  certifieation  to  psy  the 
amount  of  the  raised  check;  and  when  a  bank  has  thus  certified  a 
raised  check  by  mistake,  and  subsequently  pays  the  money  thereon 
without  any  culpable  negligence  on  its  part,  it  can  recover  the 
amount  thus  paid  as  money  paid  by  mistake.  National  Park  Bank 
T»  Nijiih  National  Bank,  46  N.Y.  7T;  s.c,  7  Am.  Rep.  310;  Marine 
National  Bank  v.  National  City  Bank,  59  N.Y.  67;  s.  c,  17  Am. 
Rep.  305;  Sficurity  Bank  v.  NMonal  Bank^  67  N.  Y.  458;  s.  c. 
23  Am.  Rep.  129;  Espy  v.  Bank  of  Cincinnati,  18  Wall.  604.  Pre- 
cisely the  same  rule  is  applicable  to  the  acceptor  of  a  bill  of  ex- 
change. By  his  acceptance  he  guarantees  the  genuineness  of  the 
drawer's  signature,  but  not  the  genuineness  of  any  other  names 
upon  the  paper  or  of  the  body  of  the  paper  in  respect  to  the  date 
and  the  amount  thereof.  If  any  of  the  names  upon  the  paper  other 
than  the  drawer's  have  been  forged,  or  if  the  body  of  it  has  been 
altered  by  increasing  the  amount  thereof,  and  the  acceptor,  with- 
out culpable  negligence,  pays  the  bill  by  mistake,  not  knowing 
of  the  forgery  and  alteration,  he  may  recover  back  the  amount  paid 
as  money  paid  by  mistake;  and  whether  the  forgery  and  alteration 
were  made  before  or  after  acceptance  can  make  no  difference. 

Here  it  is  conceded  that  if  this  check  had  been  raised  before  the 
certification  the  defendant  would  not  have  been  bound  to  pay  the 
same,  and  that  if  by  mistake  it  had  paid  the  same  it  could  have 
recovered  the  money  back.  But  it  is  claimed  that  because  the 
alteration  and  raising  of  the  check  took  place  after  the  certification 
a  different  rule  applies,  and  that  the  defendant  upon  the  facts  of 
this  case  was  properly  held  liable. 

It  is  true  that  defendant  when  called  upon  by  the  plaintiff's 
agent  before  they  took  the  check  could  have  discovered  the  al- 
teration ;  but  was  it  boundto  discover  it  and  to  inform  the 
plaintiffs  ?  The  agent  of  the  plaintiffs  called  upon  the  defend- 
ant during  banking  hours  and  presented  this  check  to  the  paying 
tellei  and  told  him  that  the  plaintiffs  wanted  to  know  if  the  certifi« 
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cation  was  good,  and  he  looked  at  it  and  said  yes.  At  that  time 
the  bank  owed  the  plaintiffs  no  duty  of  active  diligence  to  protect 
them  from  the  fraud  which  the  holder  of  the  check  was  trying  to 
perpetrate  upon  them.  It  was  bound  to  act  in  good  faith  and  not 
to  do  any  thing  or  say  any  thing  intentionally  or  carelessly  which 
would  mislead  them  or  upon  which  they  could  properly  rely  in  tak- 
ing the  check.  The  inquiry  was  not  whether  the  body  of  the  check 
▼as  good  or  whether  that  check  was  certified  and  was  then  in  the 
same  condition  in  which  it  was  at  the  time  of  the  certification;  nor 
was  the  inquiry  whether  the  check  was  good  for  the  amount 
thereof  or  whether  the  amount  thereof  would  be  paid.  The 
attention  of  the  teller  was  called  to  nothing  but  the  certification. 
It  was  presented  to  him  while  he  was  very  actively  engaged  in  the 
ordinary  business  of  the  bank,  paying  and  certifying  checks.  There 
was  nothing  calling  his  attention  to  the  number  of  the  check  or  the 
amount  thereof,  and  there  was  nothing  requiring  that  he  should 
stop  his  business  at  that  time  and  look  at  the  records  of  the  bank 
to  see'  whether  the  check  was  then  in  the  same  condition  it 
was  in  at  the  time  of  its  certification.  The  simple  inquiry  was, 
whether  the  certification  was  good  and  it  went  no  further.  Sup- 
pose the  check  had  never  been  certified  and  the  inquiry  had  then 
been  whether  the  check  was  good  and  the  teller  had  replied  thai  .t 
was,  such  an  answer  would  in  law  only  have  implied  that  the  name 
of  the  drawer  was  genuine,  and  that  there  were  funds  m  the  bank 
to  meet  the  check;  and  the  bank  would  not  have  been  responsible 
for  any  alteration  or  forgery  of  the  body  of  the  check,  and  upon 
this  point  there  is  quite  direct  authority.  In  Marine  Bank  v. 
National  City  Bank,  supra,  which  was  an  action  to  recover  back 
money  paid  upon  a  check  which  was  certified  after  it  had  been 
raised,  it  was  held  that  the  certificate  in  such  a  case  means  sim- 
ply that  the  drawer's  signature  is  genuine;  that  he  has  funds  in 
the  bank  sufficient  to  meet  the  check,  and  that  the  bank  engages 
that  those  funds  will  not  be  withdrawn  from  the  bank  by  the 
drawer;  and  Allen,  J.,  writing  the  opinion,  said:  "Hence  in  all 
reason  as  well  as  legally,  the  inquiring  of  a  drawee  in  respect  to  a 
check  and  the  response,  whether  verbally  or  in  writing,  that  it  is 
good  must  be  held,  in  the  absence  of  circumstances  indicating  a 
wider  reach  of  inquiry  and  a  broader  answer,  to  relate  to  those 
bets  and  those  only  of  which  the  drawee  is  presumed  to  have 

knowledge,  viz. :   the  two  facts  before  mentioned."    In  Espy  r. 
Vol.  XLII  — 39 
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Bank  of  Cincinnati,  which  was  a  similar  action,  the  facts  were  that 
a  check  was  drawn  by  "  S.  and  M."  on  the  bank  for  12,650,  in 
fa¥or  of  '^H.,"  and  was  raised  to  93,920,  and  the  payee's  name 
changed  from  "  H."  to  "  E.  H.  &  Co.,"  and  was  offered  to  the 
latter  by  a  stranger  in  payment  for  bonds  and  gold  purchased  by 
him.  '^  E.  II.  &  Co."  sent  the  check  for  information  to  the  bank 
whose  teller  replied  ^*  It  is  good,"  or  "  It  is  all  right; "  and  it  waa 
held  among  other  things  ''  that  when  a  party  to  whom  such  a  check 
is  offered  sends  it  to  the  bank  on  which  it  is  drawn  for  information, 
the  law  presumes  the  bank  has  knowledge  of  the  drawer's  signature 
and  of  the  state  of  his  account,  and  it  is  responsible  for  what  may 
be  replied  on  these  points,  and  unless  there  is  something  in  the 
terms  in  which  information  is  asked  that  points  the  attention  of 
the  bank  officer  beyond  these  two  matters,  his  response  that  the 
check  is  good  will  be  limited  to  them  and  will  not  extend  to  the 
genuineness  of  the  filling  in  of  the  check  as  to  payee  or  amount." 
Here  the  inquiry  pointed  to  nothing  but  the  certification.  The  at- 
tention of  the  teller  was  called  to  nothing  else,  and  his  response 
when  he  said  that  it  was  good  had  reference  only  to  the  certifica- 
tion and  imposed  no  broader  or  greater  liability  upon  the  bank 
than  if  the  check  had  then  first  been  presented  for  certification. 
In  ISemirity  Baiik  v.  National  Bank,  67  N".  Y.  458;  s.  c,  23  Am. 
Rep.  129,  which  was  an  action  to  recover  the  amount  paid  upon  a 
raised  check,  it  was  held  that  the  plaintiff  was  not  estopped  from 
alleging  the  forgery  by  the  fact  that  its  teller  at  the  time  the  check 
was  presented  for  certification,  upon  doubts  being  expressed  in 
regard  to  it  by  the  i)erson  presenting  it,  stated  that  it  was  all  right 
in  every  particular,  and  that  it  was  no  part  of  the  teller's  duty  to 
give  an  assurance  as  to  the  genuineness  of  the  check  except  in  re- 
spect to  the  signature  of  the  drawer,  and  that  beyond  that  the  bank 
was  not  bound  by  his  representations.  Andrews,  J.,  writing  the 
opinion,  said:  ^'If  the  reply  made  to  the  question  put  to  him  was 
intended  as  an  affirmation  of  the  genuineness  of  the  body  of  the 
check,  it  was  simply  an  expression  of  his  opinion  and  must  have 
been  so  understood  by  the  person  who  made  the  inquiry."  The  in- 
ference here  is  as  strong  as  in  any  of  the  cases  cited  that  the  inquiry 
related  only  to  the  genuineness  of  the  certification,  because 
the  inquirer  had  no  knowledge  whatever  of  any  of  the  facta 
that  had  previously  transpired  in  reference  to  the  check,  or  that 
any  facti'  were  in  the  possession  of  the  bank  not  ordinarily  pos- 
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sessed  in  reference  to  checks  certified  by  it.     It  was   the   ordi- 
nary inquiry  whether  a  check  was  good  or  whether  the  certification 
was  good,  and  the  reply  was  the  ordinary  reply  that  it  was  good, 
and  imposed  npon  the  bank  the  liability  which  such  a  reply  under 
ordinary  circumstances  imposes.     The  bank  was  not  called  upon 
for  any  of  the  facts  in  its  possession  in  reference  to  this  draft.     But 
if  the  inquiry  had  been  broader  the  bank  might  have  been  bound 
in  good  faith  to  have  disclosed   the  facts  and  might  have  been 
chargeable  with  bad  faith  or  negligence  in  not  disclosing  them,  and 
thus  made  liable  upon  this  check.     But  here  there  was  no  question 
of  bad  faith  or  negligence  submitted  to  the  jury,  and  they  were 
charged  that  if  the  check  was  presented  to  the  paying  teller  witli 
the  inquiry  alleged,  and  he  replied  that  it  was  good,  the  bank 
thereby  became  absolutely  bound  to  pay  the  same  to  the  plaintiffs. 
If  the  check  had  been  presented  for  payment,  then  undoubtedly 
a  different  question  would  have  been  placed  before  the  paying  teller 
for  his  consideration.     It  would  then  have  been  his  duty  to  take 
notice  of  the  facts  in  the  possession  of  the  bank,  and  payment 
under  such  circumstances  would  have  been  such  a  careless  act  that 
it  would  be  held  that  the  bank  could  not  recover  back  the  money. 

When  the  paying  teller  said  that  the  certification  was  good,  that 
declaration  did  not  import  that  there  waa  the  amount  of  money 
named  in  the  check  in  the  bank  absolutely  applicable  to  the  pay- 
ment of  the  check,  in  any  other  sense  than  if  the  certification  had 
been  made  after  the  check  had  been  raised.    The  certification  of  a 
check  never  imports  that  there  is  money  in  the  bank  absolutely  ap- 
plicable to  the  payment  of  the  amount  named  in  the  check.     On 
that  point  it  simply  imports  that  the  drawer  has  money  to  the 
amount  of  the  check  which  will  not  be  withdrawn,  and  which  will 
be  paid  upon  the  check  if  it  is  properly  payable  thereon;  that  is  by 
the  certification  the  drawee  bank  becomes  responsible  to  pay  tlie 
holder  whatever  is  properly  due  upon  the  check,  and  nothing  more. 
The  same  principle  would  have  to  be  applied  if  the  defendant  had 
been  an  individual  acceptor  of  a  draft.     Then  the  inquiry  would 
have  been  whether  the  acceptance  was  genuine  or  good,  and  the 
answer  that  it    was    good   would    not    have    imported  that  the 
draft  was  good  for  the  amount  for  which  it  then  appeared  to  have 
been  drawn.     If  the  acceptor  in  such  a  case  actually  knows  that 
the  draft  has  been  raised,  and  is  thus  not  good  for  its  face,  he 
iFOald  be  bound,  acting  in  good  faith,  to  disclose  that  fact.     But 


308  ^"EW  YORK, 


Clews  V.  Bank  of  2s«;w  York  XatioDal  Baokiog  Apsociation. 

if  at  the  time  he  did  not  know  it,  and  was  not  aware  of  any  defect 
in  or  defense  to  the  draft,  his  reply  that  his  acceptance  was  good 
would  not  of  itself  estop  him,  when  called  upon  for  payment,  from 
asserting  that  the  draft  had  been  raised  or  otherwise  altered  after 
his  acceptance.  He  might  be  engaged  in  accepting  so  many  drafts 
or  be  so  situated  or  engaged  at  the  time  that  such  an  inquiry-  calling 
attention  to  nothing  but  his  signature  would  not  bring  to  his  notice 
the  fact  that  the  draft  was  not  then  in  the  same  condition  as  when 
his  acceptance  was  written.  When  such  an  inquiry  is  made  of  an 
acceptor,  all  that  can  be  required  of  him  is  that  he  shall  answer  in 
good  faith.  If  the  holder  desires  more  accurate  information  his  in- 
quiry should  be  more  specific  and  far-reaching  before  he  can  trans- 
fer a  loss  caused  to  him  by  the  fraud  of  the  person  with  whom  he 
deals  to  the  innocent  acceptor. 

Hero  the  teller  of  the  bank  made  no  mistake;  lie  answered  trulv 
the  question  put  to  him.  He  did  not  mislead  the  plaintiffs.  They 
relied  upon  the  certification  which  was  genuine,  and  under  such 
circumstances  there  can  be  no  i-eason  for  giving  them  a  remedy 
against  the  defendant.  They  dealt  with  the  forger,  and  suffereil 
wrong  from  him,  and  there  can  be  no  rules  of  law  or  justice  whicli 
should  upon  any  facts  now  appearing  visit  the  consequences  of  this 
wrong  upon  the  defendant. 

Our  conclusion  is  therefore  that  the.  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  events. 

Judgment  reversed. 

All  concur  for  reversal,  except  Danpobth  and  Tracy,  JJ.,  dis- 
senting. 

NoTK  BT  THB  Bepobtjbr.—Damfobth,  J.,  in  a  dissenting  opinion,  said :  "  The  effect  of 
these  propositions  is  to  make  the  bank  liable  for  the  act  of  the  tdler  while  engaged  in  tlie 
business  of  his  employinent,  and  the  plaintiffs'  case  is  sustained  by  the  principle  upon 
tvhich  they  rest.  The  plaintiffs  can  indeed  claim  nothing  under  the  simple  certification  of 
the  check,  for  they  hare  never  become  its  lawful  owner.  It  was  not  indorsed  by  the  payee. 
And  although  the  v^p^r  transferred  to  them  had  upon  it  the  formal  certificate  of  the 
bank,  it  was  nevertheless  a  forged  instrument  by  reason  of  the  several  alterations,  and 
therefore  invalid.  1)ut  while  in  this  condition  11  was,  as  we  have  seen,  presented  to  the 
teller,  and  by  him  declared  *  good.'  The  plaintifflB  had  a  right  to  understand  from  this 
:hat  the  check  bore  the  genuine  signature  of  the  drawer,  that  it  had  already  been  pre- 
sented to  the  bank, and  being  satisfied  that  the  funds  of  the  drawer  were  sufficient  to  meet 
tlie  sum  called  for,  it  had  certified,  and  furthermore  that  the  certificate  then  written  upon 
the  paper  was  the  genuine  certificate  of  the  bank  ;  and  that  the  fimds  of  the  drawer  in 
possession  of  the  defendant  were  applicable  to  its  payment.  The  teller  has  power  to  give 
such  asBunuiee.  Certifying  a  check,  and  declaring  a  certificate  alrsady  made  to  be  *good. ' 
were  acts  of  the  same  nature  made  in  the  exercise  of  the  same  authority.  The  object  of 
the  plaintiffs'  inquiry  was  to  ascertain  the  genuineness  of  the  certificate,  and  the  answer 
of  Vbb  teller  should  charge  the  bank  with  the  same  obligation  which  would  bind  a  natural 
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penon,  if*  in  re^mnse  to  the  inquiry,  he  had  made  the  same  reply.  That  obUgation  would 
require  him  to  pay  the  acceptance  notwithstanding  the  alteration.  * 

"  Tlie  question  was  not  *  is  that  your  signature/  but  is  the  '  certification  good.*  As  to  an 
individual,  the  question  would  have  been  '  is  the  acceptance  yoursi.'  or  Ms  it  good.'  And 
in  eltfaer  case  the  inquiry  goes  beyond  the  handwriting.  It  relates  to  the  obUgation  of  one 
vfao  appears  liable,  and  to  the  sufflcieocy  of  means  for  payment.  *  I  warrant  this  note 
good,*  is  a  guaranty  of  Its  collectibility.  Curtis  ▼ .  SmaUmau,  14  Wend.  281;  so  the  words, 
'  Sold  A.  B.  this  note,  and  agree  that  it  is  good.*  Cottke  ▼.  Nathan,  16  Barb.  842  ;  also  '  1 
fosxanty  this  note  good.*  Sandftprd  y.  AUen,  1  Gush.  473.  If  an  individual  had  to  an. 
swer  the  plaintiff  upon  this  question,  no  ingenuity  oould  work  out  a  reason  why  lie  should 
not  be  held.  If  A.,  being  asked  to  buy  a  note  purporting  to  be  made  by  B. ,  should  first 
askhimisthisyournote?  aodhe  should  answer  as  the  teUer  did* Yes,'  then  wh^iier 
fofged  in  the  signature  or  body  of  it  would  make  no  difference.  B.  would  be  required  to' 
pay  the  note.  So  if  B.  was  the  apparent  acceptor  of  the  check.  The  position  of  the  bank 
is  not  different.  The  plaintiffs  took  the  check  upon  its  assurance  that  the  certification 
was  *good,*  and  innocently  parted  with  property  to  its  full  amount.  If  in  view  of  that 
fact  the  plaintiffs  cannot  recover,  it  must  be  owing  to  some  technical  rule  of  law  which 
over-rides  substantial  justice  and  compels  the  court  to  shut  its  eyes  and  give  its  judgment 
•gainst  the  common  sense  of  the  case. 

* '  Upon  what  does  the  defendant  rely?  That '  the  draft  was  stolen,  altered  and  forged, 
and  then  sold  to  the  plaintiffs.'  It  is  evident  that  these  things  are  true.  But  the  plaint* 
iffi  did  not  rely  on  the  title  thus  aoquired  from  the  vendor,  nor  upon  the  representation 
made  by  the  face  of  the  draft ;  they  sent  to  the  defendant  for  informatiou  and  relied  on  the 
answer  given  by  it.  *  The  check  was  altered  after  certification;'  this  also  is  true,  but  4t 
was  not  altered  after  the  defendant  represented  that  the  certification  was  *  good.'  The 
defendant  had  knowledge  of  each  one  of  these  facts  when  the  question  was  put  to  it»  and 
is  bound  as  to  the  {daintiflCs  as  an  individual  woukl  be  to  make  its  represeatation  true. 
Nothing  else  is  materlaL 

"In  the  Irving  Bank  v.  Weathcrald,  gupra^  the  plaintiff's  teller  had  certified  the  note 
of  one  Wilson  *  good,'  and  charged  it  to  his  account.  It  turned  out  that  lie  had  no  funds 
in  the  bank,  but  the  certifying  bank  paid  the  note,  then  protested  it  and  afterward  sued 
the  indorser  and  recovered.  In  discussing  the  transaction  the  court  say,  when  the  note  is 
pressnted  the  teUer  of  the  paying  bank  informs  the  presenter  that  the  note  is  '  good,'  in 
other  words,  continues  the  learned  judge,  infM'ms  him  ^  that  the  maker  haa  the  funds  in 
the  bank  to  meet  it.'  *  This  information,'  he  adds,  '  may  be  communicKted  verbally,  by 
letter,  or  by  a  memorandum  on  the  note,  ordinarily  called  a  certificate.'  *  The  correct* 
nessof  this  certiflcate  is  a  matter  which  the  certifying  bank  haa  the  means  of  knowing 
and  is  bound  to  state  correctly. ' 

^"  In  Continental  BankY.  National  Bank  of  Commonwealth^  «upra,  we  have  a  case 
which,  in  principie,  is  quite  decisive  of  the  question  before  us.  The  check  of  John  Ross 
upon  the  plaintiff  bank,  when  put  in  circulation,  purported  to  be  certified  by  the  plaintiff's 
teller  in  the  usual  way.  Boss  offered  it  in  payment  for  gold  to  one  Cronise,  a  broker,  and. 
he  tent  it  by  his  clerks  to  the  plaintiff  to  see  if  it  was  *  all  right/  in  the  meantime  letting- 
tb9g<M  go.  ISke  clerk  pot  that  question  to  the  teller,  and  the  reply  was  'yes.'  The . 
broker  was  informed  of  this  reply,  and  omitted  therefore  to  make  any  effort  to  regain 
the  gold,  as  he  then  might  have  done.  He  deposited  the  check  in  the  defendant's  bank. 
It  was  sent  in  through  the  clearing  house,  and  charged  to  the  plaintiff  in  favor  of  the  de- 
fendant the  next  day.  It  turned  out  that  the  certification  was  a  forgery,  and  the  plaintiff 
sued  to  reooverback  the  amount  of  it.  It  was  conceded  that  the  defendant  stood  in  the 
iriace  of  Cronise,  and  after  judgment  In  its  favor  the  plaintiff  i^pealed  to  this  court, 
wiiere  the  judgment  was  affirmed,  and  the  rule  established  that  *  where  a  forged  certifica^ 
tion  of  a  check  is  presented  to  the  bank  upon  which  the  check  is  drawn,  to  the  teller  whose 
certiflcate  it  purports  to  be,  and  he  pronounces  i(  genuine,  he  adopts  the  certification  and 
the  bank  is  bound  by  it  the  same  as  if  it  was  genuine.'  This  is  put  upon  the  doctrine  of 
estoppd,  which  prevents  a  party,  by  whose  mistaken  act  or  declikration  another  has  been 
InfiuMioed,  from  setting  up  the  truth  in  opposition  thereto.  It  is  discussed  in  that  case  at 
such  length,  with  such  variety  of  learning  and  such  copious  illustrations,  by  the  late  chief 
judge  of  this  court,  as  to  relieve  us  from  further  labor  in  regard  to  it,  except  to  show  its 
application  to  the  case  in  hand. 
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**  This  wOl  be  ea«7  if  we  look  at  the  subetance  of  the  transaction  between  the  partiea,  ths 
comni1>n  and  weU-underatood  language  used  by  the  defendant  and  aooepted  bfthe  plaint- 
iff. But  we  are  here  met  by  the  assertion  of  the  learned  oouusel  for  the  i^ipellant,  *  that 
the  statement  of  the  teller,  made  after  the  alteration,  that  the  oertificatioa  was  good,  can 
hare  no  other  effect  than  if  the  check  had  been  then  presented  and  oertified.'  It  has  al- 
ready been  conceded  by  the  third  proposition,  above  stated,  that  in  sudi  a  case  the  bank 
would  not  be  bound.    The  reason  of  that  exemption  is  stated  In  the  case  there  cited. 

"  In  Marine  National  Bank  ▼.  National  City  Bank,  50  N.T.67 ;  s.  c,  17  Am.  Rep.  805,  the 
plaintiflT  certified  a  check  which  had  been  altered,  on  the  strength  of  which  the  defendant 
received  it  on  deposit,  and  the  plaintiff  paid  the  amount  to  it.  On  discovering  the  forgery 
the  plaintiff  sued  and  recovered  from  the  defendant.  The  recovery  was  upheld,  the  court 
.saying  the  responsibility  growing  out  of  certification  is  limited  to  facts  within  the  knowl- 
edge of  the  bank  certifying,  that  is,  *  whether  the  drawers  of  the  check  have  funds  suffi- 
cient to  meet  it ;  and  further,  to  obtain  the  engagement  of  the  bank  that  thoee  funds 
shall  not  be  withdrawn  from  the  bank  by  the  drawers  of  the  check,*  and  no  ground  or 
reason  was  perceived  *  for  extending  the  rule  to  matters  not  lying  especially  within  the 
knowledge  of  the  certifying  bank.* 

**  Security  BaTihyf.  National  Bank^  Bwpra,  followed  the  preceding  ease  In  upholding^ 
the  plaintiff's  right  to  recover  back  moneys  paid  upon  a  check,  the  amount  of  whkh  had 
been  raised  before  certification,  and  holds  that  the  declaration  of  the  teller,  made  at  the 
time  of  certifying,  that  the  check  *  was  correct  in  every  particular,*  he  then  referring  to 
the  body  of  the  check,  and  Intending  to  be  understood  as  saying  that  It  was  genuine, 
*  was  inadmisBible  to  enlarge  or  vary  the  legal  import  of  his  act. * 

**  These  cases  are  not  to  be  questioned.  They  charged  the  bank  with  the  consequences 
of  facts  within  the  knowledge  of  the  teller,  or  which  may  be  presumed  to  be  within  hia 
knowledge.  To  that  extent  he  represents  the  bank,  and  it  is  treated  as  an  individual  would 
be  under  similar  circumstances.  The  plaintiffs  may  invoke  the  rule  applied  as  far  back  ns 
BfAMSFiELD's  time.ln  Price  v.  Neal  (8  Burr .  1865).  It  was  then  held  that  the  drawee  of  a  foiiged 
bill  of  exchange  could  not,  after  acceptance  and  payment,  recover  back  from  the  Indorsee 
the  sum  paid.  It  was  then  argued  for  the  plaintiff  that  he  paid  the  money  by  mistake,  *  on 
the  supposition  thai  they  were  genuine  bills.*  On  the  other  hand  It  was  insisted  that  the 
payment  was  not  mistake,  but  rather  owing  to  the  n^Ugence  of  the  plaintiff,  who 
should  have  inquired  and  satisfied  himself  whether  the  bill  was  really  drawn  upon  him  or 
not.  Lord  Mansfield  said  :  *  It  was  one  of  those  cases  which  could  never  be  made  frfalner 
by  argument  Tiiat  remark  and  the  principle  upon  which  the  case  was  decided,  apply 
here.  Indeed  if  the  defendant  In  the  case  before  us  had  paid  to  the  plaintiflk  the  amount  of 
the  check,  and  then  sued  to  recover  back  the  money,  the  two  cases  would  have  been  on 
all  fours 

"  The  position  of  the  defendant,  when  answering  the  inquiry  addressed  to  its  teller,  is 
unlike  the  situation  it  occupied  when  It  certified  the  check.  Then  it  only  knew  the  signa- 
ture of  the  drawer,  and  the  amount  of  the  drawer's  money  in  Its  hands.  Its  certificate  was 
by  construction  limited  to  those  facts.  Whether  the  body  of  the  check  was  genuine  or  a 
forgery  was  a  fact  as  well  known  to  the  check-holder  as  to  the  bank.  But  t^  certlf^^lng 
the  check  it  substituted  its  own  liability  for  that  of  the  drawer.  Indeed  the  holder  by 
taking  the  certificate  released  the  drawer,  for  the  cheek  called  for  money,  and  the  holder 
accepted  a  promise.  When  therefore  a  third  party  called  upon  the  bank  and  asked 
whether  the  certification  wss  good,  another  fact  was  called  for  also  within  the  especial 
knowledge  of  the  bank,  and  altogether  unknown  to  the  Inquirer,  whose  IgncHtmce  Indeed 
led  to  the  question,  viz. :  whether  the  certification  on  the  paper  was  that  of  the  bank;  not 
its  signature  merely,  but  whether  it  had  certified  to  the  truth  of  the  facts  then  appearing 
on  the  paper:  viz. ,  the  signature  of  the  drawer,  and  that  the  drawer  had  In  its.  the  bank*s, 
custody  the  money  called  for  by  the  face  of  the  check,  and  that  the  money  was  applicable 
to  its  payment.  In  view  of  the  then  relation  of  the  parties,  this  was  the  vital  fact  to 
know,  whether  the  defendant  was  In  fact  the  acceptor,  and  had  assumed  the  payment  of 
that  check,  and  was  liable  to  respond  to  a  demand  for  $2,610.  This  Is  Implied  In  the  ques- 
tion and  so  it  must  have  been  understood  by  the  teller. 

**  Ibe  check  was  negotiable.  The  defendant  appeared  upon  it  as  *  aooeptor,*  or  principal 
debtor.    It  was  presented  In  the  name  of  a  firm  of  well-known  brokers,  with  an  inqiolry 
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*wy^?«*'"g  an  interest  which  the  teller  alone  could  satisfy.  He  could  not  be  Ignorant  that 
checks  might  be,  and  sometimes  were,  altered  after  oertiflcatton.  I  have  refeired  above 
to  the  means  provided  to  guard  the  bank  from  error  in  its  certificates.  There  is  evidence 
from  the  teller  showing  that  he  had  the  means  at  hand  for  guarding  against  the  very 
frrad  which  this  case  exhibits.  If  called  upon  to  pay  a  certified  check,  he  says  he  'never 
did  so  without  referring  to  the  book  to  see  If  it  agrees  with  the  amount  it  has  been  certi- 
fled  for.'  This  was  now  the  very  question  he  undertook  to  answer.  His  book  contained 
positive  information,  not  only  that  the  check  did  not  agree  with  the  certification,  therefore 
that  it  was  oot  good,  but  also  it  contained  direction  not  to  pay  even  the  amount  certified, 
ud  that  the  amount  had  already  been  paid  back  to  the  drawer.  In  these  respects  then 
be  misinformed  the  plaintiff.  The  bank  had  not  certified  for  the  amount  called  for,  aud 
BO  funds  were  retained  to  meet  the  check.  What  the  fact  was,  whether  the  certification 
was  good,  could  only  be  ascertained  by  asking  the  teller.  16  N.  T.  126;  In  re  Land  Of  edit 
Co.,  L.  It,  4  Gh.  App.  400.  It  was  not  only  his  duty  therefore  to  know  these  facts,  he 
did  know  them,  and  acquired  his  information  while  exercising  the  ordinary  powers  and 
fnnctionsof  hisofllce.  The  act  of  communication  with  the  plaintiff  in  regard  thereto 
was  an  official  act,  also  within  the  limit  of  the  power  delegated  to  him,  and  by  its  exercise 
the  bank  was  bound.  FUxkner  v.  Bank  of  U,  S.<,  8  Wheat.  WBi  E  R.  Nat.  Bank  v.  (7f)re, 
97  S,  Y.  597 ;  Bank  of  Monroe  v.  FUUL,  2  Hill,  446 ;  Farmen  d  Meehawles*  Bank  v.  B.  A 
J>.  Batik,  14  N  Y  088.  It  was  the  declaration  of  the  teller  or  his  negligence  which  put 
the  paper  In  circulation,  and  public  policy,  and  a  due  regard  to  the  integrity  of  oommer- 
cisl  transaotioDB,  required  that  the  defendant,  whose  oflBoerhe  was,  should  redeem  It.'* 
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Matter  and  servant  —  negligence  -^  umafe  applianeee — maeter^a  liabUUy  —  eon- 

traeiafa  HabUity  to  master^  a  employeea. 

One  of  the  defendants,  a  painter,  contracted  to  paint  the  interior  of  a  dome, 
and  having  no  knowledge  of  building  scaffolds,  contracted  with  the  other 
defendant,  an  experienced  scaffold  builder,  to  erect  a  first-rate  scaffold 
therefor.  The  builder  defectively  constructed  the  scaffold,  and  it  gave  way, 
and  caased  the  death  of  the  plaintiff's  intestate,  who  was  at  work  upon  it  in 
the  master  painter's  employ.  It  did  not  appear  that  the  master  knew  or  had 
reason  to  know  of  the  defect  Hdd^  that  the  master  was  not  liable,  but  that 
the  bailder  was.    {See  note,  p.  815.) 

ACTION  of  damages  by  death  of  the  plaintiff's  intestate  caused 
by  negligence.     The  head-note  and  opinion  show  the  facts. 
The  defendant  had  judgment  below. 

Thomas  E.  Pearsatty  for  appellant. 

^» 

Winchester  Britton,  for  respondents. 
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Eapallo,  J.  [Omitting  minor  considerations.]  The  defendant 
Smith  claims  tliat  no  negligence  on  his  part  was  shown.  He  was  a 
painter  who  had  made  a  contract  with  the  superrisors  of  Kings 
county  to  paint  the  interior  of  the  dome  of  the  county  court-house^ 
and  the  deceased  was  a  workman  employed  by  him  upon  that  work. 
As  between  Smith  and  the  county,  he  was  bound  to  furnish  the 
necessary  scaffolding  ;  but  he  was  not  a  scaffold-builder,  nor  had 
he  any  knowledge  of  the  business  of  building  scaffolds,  or  any 
experience  therein.  He  did  not  undertake  to  build  the  scaffold  in 
question  himself,  or  by  means  of  servants  or  workmen  under  his 
direction,  but  made  a  contract  with  the  defendant  Stevenson  to 
erect  the  structure  for  a  gross  sum,  and  the  work  was  done  under 
that  contract,  by  Stevenson,  who  employed  his  own  workmen  and 
superintended  the  job  himself.  Mr.  Stevenson  had  been  known  to 
Smith  as  a  scaffold-builder  since  1844.  His  experience  had  been 
very  large,  and  Smith  had  employed  him  before,  and  on  this  occa- 
sion the  contract  with  him  was  for  a  first-class  scaffold.  There  is 
no  evidence  upon  which  to  base  any  allegation  of  incompetency  on 
the  part  of  Stevenson,  nor  any  charge  of  negligence  on  the  part  of 
Smith  in  selecting  him  as  contractor,  nor  is  there  any  evidence  that 
Smith  knew,  or  had  reason  to  know,  of  any  defect  in  the  scaffold. 

An  employer  does  not  undertake  absolutely  with  his  employees 
for  the  sufficiency  or  safety  of  the  implements  and  facilities  fur- 
nished for  their  work,  but  only  for  the  exercise  of  reasonable  care 
in  that  respect,  and  where  injury  to  an  employee  results  from  a 
defect  in  the  implements  furnished,  knowledge  of  the  defect  must 
be  brought  home  to  the  employer,  or  proof  given  that  he  omitted 
the  exercise  of  proper  care  to  discover  it.  Personal  negligence  is 
the  gist  of  the  action.  Wright  v.  N.  Y.  G.  R.  Co.,  25  N.  Y.  566  ; 
Warner  v.  Erie  Ky  Co.,  39  id.  468,  475  ;  WiUon  v.  Merry,  L.  R, 
1  Scotch  &  Div.  App.  326 ;  Fuller  v.  Jewett,  80  N.  T.  46;  s.  c,  36 
Am.  Rep.  575. 

Under  the  recent  decisions  in  this  State,  it  may  be  that  if  Smith 
had  undertaken  to  erect  the  scaffold  through  agents,  or  workmen 
acting  under  his  direction,  he  would  have  been  liable  for  negligence 
on  their  part  in  doing  the  work,  provided  that  in  doing  it  they 
were  not  fellow-servants  of  the  party  injured.  But  in  this  case  he 
iii  not  so  undertake.  Stevenson  wns  not  the  agent  or  servant  of 
Smith,  but  an  independent  contractor  for  whose  aota  or  omissions 
SmHh  was  not  liable.     Blake  v.  Ferris,   5  N.  Y.  48.     Smith  re- 
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ceiyed  the  scaffold  from  him  as  a  completed  work,  and  we  do  not 
think  that  it  was  ne^igence  to  rely  npon  its  snfficiency  and  permit 
his  employees  to  go  upon  it  for  the  purpose  of  performing  their 
work.  Steyenson  was,  as  appears  from  the  eyidence,  much  more 
competent  than  Smith  to  judge  of  its  sufficieney.  He  had  under- 
taken to  construct  a  first-class  scaffold,  and  had  delivered  it  to 
Smith  in  performance  of  this  contract,  and  we  do  not  think  that 
Smith  is  chargeable  with  negligence  for  accepting  it  without 
farther  examination.  All  that  such  an  examination  would  have 
disclosed  would  have  been  that  the  upright  was  nailed  to  the  ledger, 
and  Smith,  not  being  an  expert,  would  haye  been  justified  in  rely- 
ing upon  the  judgment  of  Stevenson  as  to  the  propriety  of  that 
mode  of  fastening.  The  defect  was  not  such  as  to  admonish  Smith 
of  danger. 

If  any  person  was  at  fault  in  the  matter  it  was  the  defendant 
Stevenson.  It  is  contended  however  that  even  if  through  his 
negligence  the  scaffold  was  defective,  he  is  not  liable  in  this  action 
because  there  was  no  privity  between  him  and  the  deceased,  and  he 
owed  no  duty  to  the  deceased,  his  obligation  and  duty  being  only 
to  Smith,  with  whom  he  contracted. 

As  a  general  rule  the  builder  of  a  structure  for  another  party, 
under  a  contract  with  him,  or  one  who  sells  an  article  of  his  own 
manufacture,  is  not  liable  to  an  action  by  a  third  party  who  uses 
the  same  with  the  consent  of  the  owner  or  purchaser,  for  injuries 
resulting  from  a  defect  therein,  caused  by  negligence.  The  liability 
of  the  builder  or  manufacturer  for  such  defects  is,  in  general,  only 
the  person  with  whom  he  contracted.  But  notwithstanding  this 
rule,  liability  to  third  parties  has  been  held  to  exist  when  the  defect 
ia  such  as  to  render  the  article  in  itself  imminently  dangerous,  and 
serious  injury  to  any  person  using  it  is  a  natural  and  probable  con- 
sequence of  its  use.  As  where  a  dealer  in  drugs  carelessly  labelled 
a  deadly  poison  as  a  harmless  medicine,  it  was  held  that  he  was 
liable  not  merely  to  the  person  to  whom  he  sold  it,  but  to  the  person 
who  ultimately  used  it,  though  it  had  passed  through  many  hands. 
This  liability  was  held  to  rest,  not  upon  any  contract  or  direct 
privity  between  him  and  the  party  injured,  but  upon  the  duty  which 
the^law  imposes  on  every  one  to  avoid  acts  in  their  nature  dangerous 
to  the  lives  of  others.  TJiomas  v.  Winchester,  6  N,  Y.  397.  In  that 
case  Mayor  v.  Ounliff,  2  id.  IBo,  was  cited  as  an  authority  for  the 
position  that  a  builder  is  liable  only  to  the  party  for  whom  he 
Vol.  XLII— 40 
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builds.  Some  of  the  examples  there  put  by  way  of  iUustratioD 
were  commented  upon,  and  among  others  the  case  of  one  who 
builds  a  carriage  carelessly  and  of  defective  materials,  and  sells  it, 
and  the  purchaser  lends  it  to  a  friend,  and  the  carriage,  by  reason 
of  its  original  defect,  breaks  down  and  the  friend  is  injured,  and 
the  question  is  put,  can  he  recoyer  against  the  maker  ?  The  com- 
ments of  BuGGLES,  G.  J.,  upon  this  supposititious  case,  in  Thomas 
y.  Winchester y  and  the  ground  upon  which  he  answers  the  question 
in  the  negative,  show  clearly  the  distinction  between  the  two  classes 
of  cases.  He  says  that  in  the  case  supposed,  the  obligation  of  the 
maker  to  build  faithfully  arises  only  out  of  his  contract  with  the 
purchaser.  The  public  have  nothing  to  do  with  it.  Misfortune  to 
third  persons,  not  parties  to  the  contract,  would  not  be  a  natural 
and  necessaiy  consequence  of  the  builder's  negligence,  and  such 
negligence  is  not  an  act  imminently  dangerous  to  human  life. 

Applying  these  tests  to  the  question  now  before  us,  the  solution 
is  not  difficult.  Stevenson  undertook  to  build  a  scaffold  ninety  feet 
in  height,  for  the  express  purpose  of  enabling  the  workmen  of 
Smith  to  stand  upon  it  to  paint  the  interior  of  the  dome.  Any 
defect  or  negligence  in  its  construction,  which  should  cause  it  to 
give  way,  would  naturally  result  in  these  men  being  precipitated 
from  that  great  height.  A  stronger  case  where  misfortune  to  third 
persons  not  parties  to  the  contract  would  be  a  natural  and  necessary 
consequence  of  the  builder's  negligence,  can  hardly  be  supposed, 
nor  is  it  easy  to  imagine  a  more  apt  illustration  of  a  case  where 
such  negligence  would  be  an  act  imminently  dangerous  to  human 
life.  These  circumstances  seem  to  us  to  bring  the  case  fairly  within 
the  principle  of  Thomas  v.  Winchester, 

The  same  principle  was  recognized  in  Coughtry  v.  Olobe  Woollen 
Co.,  56  N.  Y.  124 ;  s.  c,  15  Am.  Rep.  387,  and  applied  to  the  case 
of  a  scaffold.  It  is  true  there  was  in  that  case  the  additional  fact 
that  the  scaffold  was  erected  by  the  defendant  upon  its  own  premises, 
but  the  case  did  not  depend  wholly  upon  that  point.  The  scaffold 
was  erected  under  a  contract  between  the  defendant  and  the  em- 
ployers of  the  person  killed.  The  deceased  was  not  a  party  to  that 
contract,  and  the  same  argument  was  made  as  is  urged  here  on  the 
part  of  the  defendant,  that  the  latter  owed  no  duty  to  the  deceased; 
but  this  court  held  that  in  view  of  the  facts  that  the  scaffold  was 
upward  of  fifty  feet  from  the  ground,  and  unless  properly  con- 
structed was  a  most  dangerous  trap,   imperilling  the  life  of  any 
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person  who  might  go  upon  it,  aiid  that  it  was  erected  for  the  very 
parpoee  of  accommodating  the  workmen,  of  whom  the  person 
killed  was  one,  there  was  a  duty  toward  them  resting  upon  the 
defendant,  independent  of  the  contract  under  which  the  structure 
was  built,  to  use  proper  diligence  in  its  construction.  The  addi- 
tional fact  that  the  structure  was  on  the  premises  of  the  defendant 
vas  relied  upon,  but  we  think,  that  even  in  the  absence  of  that 
feature,  the  liability  can  rest  upon  the  principle  of  Thomas  v. 
Winchester. 

Loopy.  Litchfield,  42  N.  Y.  351 ;  s.  c,  1  Am.  Rep.  543,  was  de- 
cided upon  the  ground  that  the  wheel  which  caused  the  injury 
was  not  in  itself  a  dangerous  instrument,  and  that  the  injury  was 
not  a  natural  consequence  of  the  defect,  or  one  reasonably  to  be 
anticipated.  Losee\.  Clute,  51  N.  Y.  494;  s.  a,  10  Am.  Rep. 
638,  was  distinguished  from  Tliwiias  v.  Winchester,  upon  the 
authority  of  Loop  v.  Litchfield, 

We  think  there  should  be  a  new  trial  as  to  the  defendant  Steven- 
son, and  that  it  will  be  for  the  jury  to  determine  whether  the  death 
of  the  plaintiff's  intestate  was  caused  by  negligence  on  the  part  of 
Stevenson  in  the  construction  of  the  scaffold. 

The  judgment  should  be  affirmed,  with  costs,  as  to  the  defendant 
Smith,  and  reversed  as  to  the  defendant  Stevenson,  and  a  new  trial 
ordered  as  to  him,  costs  to  abide  the  event. 

Judgment  accordingly. 

Andrews,  C.  J.,  Danforth  and  Finch,  J  J.,  concur  ;  Earl,  J., 
concurs  as  to  defendant  Smith,  and  dissents  as  to  defendant  Ste- 
venson.    Miller,  J.,  absent ;  Tracy,  J.,  not  sitting. 

Nor  bt  tbb  Riportkr.  —  There  have  been  seToral  recent  decisions  more  or  leas  in 
point  open  this  topic.  In  Parry  y.  Smith,  C.  P.  Div.,  A.  was  in  the  employ  of  M.  as 
housekeeper;  B.  was  a  gas-fltter  employed  by  M.  to  repair  a  gas  meter  In  a  cellar  belong- 
ing to  M.,  on  the  premises  where  A.  was  employed.  A.,  whose  duty  it  was  to  turn  out 
•ad  light  the  gas  in  the  cellar,  went  there  for  that  purpose  with  a  light.  Directly  be  opened 
the  cellar  door  an  explosion  took  place,  and  he  was  knocked  down  and  seriously  injured . 
The  faxj  found  that  B.  was  negligent  in  doing  his  work,  and  that  the  accident  proceeded 
entirely  trom  B.*s  negligence. 

Hdd^  that  A.  had  a  good  cause  of  action  against  B.  Lopbs,  J. ,  said:  It  was  *' contended 
on  the  part  of  the  defendant,  that  there  was  no  cause  of  action  unless  there  was  privity 
tMtwsen  the  plaintilf  and  the  defendant,  or  unless  what  was  done  by  the  defendant 
smoonted  to  a  public  nuisance,  or  unless  there  had  been  on  the  part  of  the  defendant 
fnnd,  misrepresentation  or  concealment.  It  was  contended  by  Mr.  Finlay,  on  the  part 
of  the  plaintiff,  that  the  action  would  lie,  because  the  defendant  knew  he  was  dealing 
vith  gas,  a  thing  highly  dangerous  in  itself,  unless  great  care  and  caution  was  used  in  Its 
management;  that  the  plaintifTs  right  of  action  was  fouuded  not  on  contract,  but  on 
(he  doty  which  attaches  to  the  use  of  or  dealing  with  a  thing  in  its  nature  highly  danger- 
ous, and  likely  to  cause  damage  unless  managed  with  great  care  and  caution.    I  think  the 
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plaintiff's  right  of  action  is  founded  on  a  duty  which  I  believe  attaches  in  every  caa^  where 
a  persoi^  is  using  or  is  dealing  with  a  highly  dangerous  thing,  which  unless  managed  with 
the  greatest  care,  is  calculated  to  cause  injury  to  bystanders.  To  support  such  a  right  of 
action  there  need  be  no  privity  between  the  party  injured  and  him  by  whose  breach 
of  duty  the  injury  is  caused,  nor  need  there  be  any  misrepresentation  or  concealment,  nor 
need  what  Is  done  by  the  defendant  amount  to  a  public  nuisance.  It  is  a  malfeasance 
independent  of  contract.  It  is  strange  there  is  no  direct  authority  on  this  point.  A 
large  number  of  cases  were  cited,  but  none  of  them  directly  in  point.  The  case  of  Odlii 
V.  Sclden,  L.  R.,  3  C.  P.  495,  was  relied  on  by  Mr.  Waddy  in  argument.  This  Vas  a  de- 
murrer to  a  declaration,  and  it  was  held  that  the  declaration  was  bad,  because  it  did  not 
disclose  any  duty  by  the  defendant  toward  the  plaintiff  for  the  breach  of  which  an  action 
would  lie.  Mr.  Justice  Willes  in  his  judgment  seems  to  have  contemplated  an  action  like 
tiie  present,  for  he  says:  *  The  declaration  is  not  founded  upon  any  duty  of  the  occupier 
of  the  house  to  protect  persons  lawfully  coming  there  against  any  hidden  danger  of  which 
the  defendant  knew  or  ought  to  Iiave  known;  but  it  is  founded  on  alleged  carelessness  in 
doing  an  act,  viz.,  hanging  a  chandelier.  The  chandelier  is  to  be  r^:arded  as  movable 
property;  and  the  declaration  should  have  shown  either  that  it  was  a  thing  dangerous  In 
itself  and  likely  to  do  damage,  or  that  It  was  so  hung  as  to  be  dangerous  to  persons  fre- 
quenting the  house.*  Rapson  v.  Cithitt^  tilH  aup. ,  cited  by  Mr.  Flnlay,  is  in  point.  There 
the  defendant,  a  builder,  was  employed  by  the  committee  of  a  club  to  execute  certain  al- 
terations at  the  club-house,  including  the  preparation  and  fitting  of  gas-fittings.  He 
made  a  sub-contract  with  It.,  a  gas-fltter,  to  execute  part  of  the  work.  In  the  course  of 
doing  it  the  gas  exploded  and  injured  the  plaintiff,  who  was  the  butler  of  the  dub.  Hdd^ 
that  the  defendant  was  not  liable,  on  the  ground  that  B.  was  not  his  servant,  but  an  in- 
dependent sub-contractor.  It  seems  however  to  have  been  assumed  that  an  action  against 
B.  would  have  been  maintainable.  All  the  cases  are  distinguishable  from  this  case,  and 
they  are  not  cases  where  the  alleged  cause  of  action  is  in  respect  of  a  breach  of  duty  in 
dealing  with  a  thing  in  its  nature  dangerous,  and  likely  to  cause  injury  unless  great  care 
is  used." 

In  Heaven  v.  Pender,  9  Q.B.  Dlv.  3QS,  the  defendant  supplied  and  erected  a  staging  round 
a  ship  under  a  contract  with  the  ship  owner.  The  plaintiff  was  employed  by  the  ship 
owner  to  paint  the  ship,  and  in  the  course  of  the  work  fell  from  the  staging  and  was  in- 
jured by  reason  of  a  defect  in  its  condition.  In  an  action  for  damages,  hcldy  that  the 
defendant  had  no  duty  toward  the  plaintiff  to  supply  a  reasonably  safe  staging,  and  there* 
fore  was  not  liable.  Wlnterbottom  v.  WrighUlO  M.&  W.  109, followed :  Genryev.  SkivUigton^ 
L.  R.  5  Ex.  1,  disapproved.  The  court  said:  Fikld,  J.,  **I  am  of  opinion  that  thierule 
should  be  made  absolute.  The  question  is  whether  or  not  the  plaintiff  has  sued  the  wrong 
person.  It  is  undoubted  that  he  was  injured  by  falling  from  the  staging  through  the  de- 
fective condition  of  one  of  the  ropes  which  supported  it,  though  it  does  notappear  whether 
the  defect  was  there  when  the  rope  was  supplied  by  the  defendant.  The  fact  that  the 
rope  broke  is  perhaps  prima  facie  evidence  of  the  defendant's  want  of  care  in  supplying 
it,  but  in  order  to  support  the  action  the  plaintiff  must  show  either  the  existence  of  a  con- 
tract between  himself  and  the  defendant  and  a  breach  by  the  defendant,  or  that  some 
relation  existed  between  them  which  created  a  duty  from  the  defendant  to  the  plaintiff  to 
use  due  and  reasonable  care,  and  that  the  defendant  was  guilty  of  a  breach  of  that  duty. 
No  doubt  there  are  railway  and  other  cases  in  which  occupiers  of  property  have  been  held 
liable  who  have  simply  invited  upon  their  premises  persons  in  pursuit  of  their  lawful  busi- 
ness, and  then  a  duty  is  created  to  take  due  and  reasonable  care  that  the  premises  are  not 
in  a  danj^erous  condition.  That  principle  was  well  settled  by  Indermaur  v.  JDnmeft,  L.  R., 
1  C.  P.  274 ;  2  C.  P.  311,  which  has  been  followed  by  many  subsequent  cases.  I  agree  with 
what  was  said  by  BiACKBUim,  J.,  in  Smithy.  Steely  L.  R.,  10  Q.  B.  125,  that  there  Is  no 
distinction  to  be  drawn  betw^een  fixed  and  movable  property  In  applying  the  principle;  It 
makes  no  difference  whether  a  person  as  occupier  of  property  invites  another  iqx>n  it,  or 
supplies  a  thing  to  be  used  by  another.  The  case  of  Smith  7.  London  <t  St.  Kathariiu 
DtKk  Co.,  L  R. ,  3  C.  P.  336,  exemplifies  this;  there  the  dock  owners  supplied  a  gangway 
to  be  used  in  obtaining  access  to  the  ship  from  the  shore.  They  took  upon  themselves  the 
duty  of  providing  a  roadway  in  fact  to  the  ship,  and  having  moved  it  so  that  it  became 
Insecure,  they  were  held  responsible  for  injurj-  to  the  plaintiff  caused  thereby.     But  th*»r© 
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is  nothing  here  analogous  to  the  cases  founded  on  an  invitation.  If  It  had  been  shown 
that  after  the  defendant  supplied  the  staging  he  had  any  control  over  it,  or  might  faaye 
moved  It  away,  or  prevented  persons  guing  on  it ;  or  If  there  had  been  any  evidence 
to  bring  him  into  the  position  of  an  occupier  in  the  sense  of  having  the  dominion  and  con- 
^trol  over  the  thing  supplied,  the  case  would  then  have  fallen  within  the  principle  of  the 
caaes  I  have  referred  to,  but  there  is  no  such  evidence.  I  think  the  evidence  shows  that 
the  defendant  parted  with  the  control  of  his  staging  as  a  landlord  does  with  the  control 
of  bis  property  when  he  lets  It.  A  landlord  who  reserves  to  himself,  under  his  contract 
with  the  tenant,  the  duty  of  repairing  walls  is  in  a  different  position,  because  there  he  has 
the  control  over  them,  and  a  right  of  entry,  for  the  purpose  of  repairing. 

** There  Is  no  contract  between  the  plaintiff  and  defendant  here;  no  fraud  on  the  de- 
fendant's part;  no  breach  of  duty  to  tell  the  truth,  as  in  Langridge  v.  Levy^  2  M.  &.  W. 
SIB;  4  Id.  337.  I  agree  that  there  is  no  substantial  distinction  between  the  present  case 
and  C7eo}ve  y.  JS7riviiH7^>n,  L.  B.,  6  Ex.  1.  The  distinction  that  in  Qenrye  v.  Skivinoton, 
the  defendant  knew  that  the  article  supplied  was  to  be  used  by  the  plaintJff^s  wife,  does 
not  appear  to  make  any  difference.  The  point  was  clearly  discussed  and  decided  in  Win- 
terbottom  ▼.  Wj^hti  10  M.  &  W.  109.  There  the  defendant,  who  supplied  the  coach,  knew 
that  it  would  certainly  be  used  by  some  coachman.  If  ever  the  duty  which  is  relied  on 
liere  to  create  a  liability  existed,  it  was  in  that  case,  but  the  Court,  of  Exchequer  held 
that  the  public  inconvenience  caused  by  holding  the  defendant  liable  under  such  cir- 
comstances  would  be  so  great,  that  in  the  absence  of  any  pHnciple  compelling  them  so  to 
hold,  they  gave  judgment  for  the  defendant.  That  decision  has  been  followed  in  L*mg' 
neid  v.  noUiday^  6  Ex.  761,  and  many  other  cases.  The  only  doubt  thrown  upon  it  is  by 
GtnrgtT.  SlriF{M0to)i,  L.  II.,  5  Ex.  1,  which  I  agree  is  an  authority  standing  by  itself  in 
fsTor  of  Mr.  Charles^  contention.  I  prefer  to  follow  Winterbottom  v.  Wrioht ,  rather  than 
OtorgeY.  Skivtngton." 

Cavs,  J.  **  I  am  of  the  same  opinion.  Where  a  licensee  goes  upon  or  uses  the  property 
of  his  licensor  for  purposes  in  which  the  licensor  is  interested,  there  is  a  duty  cast  upon 
the  licensor  to  see  that  the  licensee  is  not  exposed  to  unusual  danger;  and  for  a  breach  of 
that  duty  the  licensor  is  responsible.  The  rule  applies  equally  where  the  property  is  land 
or  a  thing  to  be  used  as  the  staging  was  here  ;  the  duty  arises  out  of  the  possession  and 
control ofthe  thing— not  out  of  the  property  in  it.  The  only  authority  which  can  be 
cited  in  support  of  the  plaintiff's  case  is  George  v.  Shivington .  I  think  that  case  is  incon- 
sistent with  WtrUerbottom  v.  Wright,  unless  it  can  be  distinguished  on  the  ground  that 
the  duty  owing  from  the  vendor  to  the  purchaser  is  extended  to  the  purchaser's  wife 
where  the  article  is.  to  the  knowledge  of  the  vendor,  bought  for  her  use.  If  it  cannot  be 
distinguished,!  must  follow  Winterbt)ttom  Y.Wright,\n  preference  to  Qeorge  v.Skivin0(m. 
The  case  of  .TTelaon  y.  Liverpool  Brewery  Companu^  2  C.  P.  D,  811,  is  not  in  point;  but 
there  are  some  dicta  in  It  which  appear  to  support  Mr.  Cliarles*  contention.  The  coses 
bovever  upon  which  those  dicta  are  founded  are  all  clearly  distinguishable  from  the 
present  case.  It  lies  upon  the  plaintiff  heie  to  show  that  the  defendant  was  his  licensor; 
that  the  defendant  had  the  possession  and  control  of  the  staging,  and  that  it  was  by  his 
pennission  the  plaintiff  came  to  be  upon  it  when  it  was  injured.  I  think  there  is  no  evi- 
dence of  these  essential  conditions  and  therefore  that  the  ruling  was  wrong,  and  the  de- 
fendant entitled  to  judgment.'* 

In  Langridge  v.  Levy^  the  plaintiff  was  the  son  of  the  purchaser  of  a  gun  from  the  de- 
fendant, and  was  Injured  by  Its  bursting.  The  defendant,  knowing  that  the  gun  was  un- 
afe,  told  the  plaintlff^s  father  that  it  was  safe,  meaning  that  this  statement  should  be 
oomnumlcated  to  the  plaintiff.  Baron  Paulb  said  :  *'It  is  clear  that  this  action  cannot 
1m  supported  upon  the  warranty  as  a  contract,  for  there  is  no  privity  in  that  respect  be- 
tween the  plaintiff  and  the  defendant,"  but  he  based  the  holding  on  the  principle  that  a 
f^iae  statement,  made  by  one  to  another  to  be  conveyed  to  a  third,  and  intended  to  be 
Acted  upon  by  the  third,  gives  a  cause  of  action  to  the  third  if  he  Is  injured  by  reliance 
ttpon  It. 

WlntcrtK>(tom  v.  Wright  was  the  case  of  a  coachman,  injured  by  the  breakdown  of  a 
nsU-coach,  and  it  was  held  that  he  had  no  right  of  action  against  the  coachbullder.  Other- 
wise, It  was  aaid ,  every  passenger  and  every  passer-by  might  have  a  right  of  action  against 
the  hnilder.  The  coachman  had  not  right  of  action  against  his  employer,  who  was  the 
postmaster-general . 


318  NEW  YORK, 


Devlin  v.  Smith. 


In  Oeorge  v.  Shivirifftont  the  Conrt  of  Exchequer  held,  that  upon  a  purcfaaoe  bj  a  hus- 
band of  hair-wash  for  his  wife,  the  wife  oould  sue  for  the  breach  of  duty  in  not  supplylnc 
a  thin^  reasonably  fit  for  the  purpose. 

Sherman  and  Bedfleld'say  (Neg.  6  64):  *'  Nefl^lgence  which  consists  merely  in  the  breach 
of  a  contract  will  not  afford  ground  of  action  by  any  one  who  is  not  a  party  to  the  c<»<' 
tract,  nor  a  person  for  whose  benefit  the  contract  was  not  avowedly  made.  But  where  in 
omitting  to  perform  a  contract,  either  in  whole  or  in  part,  one  does  an  act  which  would  be 
wrongful  even  if  no  such  contract  had  been  made,  he  is  liable  to  any  person  proximately 
in  lured  thereby.  This  seems  to  us  to  be  the  correct  rule,  and  one  which  is  consistent  with 
all  the  decisions,  though  the  opinions  of  the  courts  state  the  abstract  doctrine  in  different 
terms.  *  *  *  But  if  the  act  of  negligence  is  one  which  in  its  nature  endangers  human 
life,  *  *  the  act  is  inherently  wrongful,  and  the  party  in  fault  is  liable  to  any  one 
misled  or  otherwise  involved  in  injury  through  his  negligence." 

See  Sturges  v.  Theci.  Ed.  Soc'y,  130  Mass.,  414  ;  s.  c,  39  Am.  Rep.  403 ;  Nat  Sav.  Bk.  of 
Dist  of  Columbia  ▼.  TTord,  100  U.  S.  195,  holding  that  an  attorney,  who  makes  a  negligent 
mistake  in  a  search  for  his  client,  is  not  hable  therefor  to  one  who  lends  money  to  the 
client  in  reliance  on  the  search ;  and  Kahl  v.  Love^  8  Vroom,  5,  holding  that  where  a  col- 
lector of  taxes  gave  a  receipt,  upon  a  receipt  of  a  check,  for  the  taxes  due  on  a  certain 
lot ;  such  receipt  was  exhibited  to  a  purchaser  of  the  lot  to  show  its  discharge  from  the 
tax  at  the  time  of  the  sale  ;  and  the  chei'^k  being  unpaid,  the  city  enforced  the  tax  sgainst 
the  property  in  the  hands  of  the  purchaser,  such  purchaser  could  not  maintain  a  suit  for 
the  loss  sustained  by  him  against  the  collector. 

In  the  latter  case,  Bbaslet,  C.  J.,  said  :  *'  It  is  not  every  one  who  suffers  a  loss  from  the 
negligence  of  another  that  can  maintain  a  suit  on  such  ground.  The  limit  of  the  doctrine 
relating  to  actionable  negligence  is,  that  the  person  occasioning  the  loss  must  owe  a  duty, 
arising  from  contract  or  otherwise,  to  the  person  sustaining  such  loss.  Such  a  restriction 
on  the  right  to  sue  for  a  want  of  care  in  the  exercise  of  employments  or  the  transaction 
of  business,  is  plainly  necessary  to  restrain  the  remedy  from  being  pushed  to  an  imprac- 
ticable extreme.  There  would  be  no  bounds  to  actions  and  litigious  Intricacies,  if  the 
ill  effects  of  the  negligences  of  men  could  be  followed  down  the  chain  of  results  to  the 
final  effect.  Under  such  a  doctrine,  the  careless  manufacturer  of  iron  might  be  made  re- 
sponsible for  the  destruction  of  a  steamer  from  the  bursting  of  a  boiler,  into  which  his 
imperfect  material,  after  passing  through  many  hands  and  various  transformations,  had 
been  converted .  To  avoid  such  absurd  consequences,  the  right  of  suit  for  such  a  cause 
has  been  circumscribed  with  the  bounds  already  defined.  That  this  is  a  correct  statement 
of  the  legal  rule  will  readily  appear,  by  a  reference  to  a  few  of  the  numerous  cases  upon 
this  subject,  and  of  which  WitUerhottom  v.  Wriijht^  10  M.  &  W.  109,  is  a  leading  one.  This 
suit  was  for  negligence,  which  had  finally  ensued  in  damage  to  the  plaintiff.  Thequeetion 
arose  on  demurrer.  The  declaration  shcfwed  that  the  defendant  had  contracted  with  the 
postmaster-general  to  provide  a  mail-coach  to  convey  the  mail-bags  along  a  certain  line 
of  road ;  that  the  plaintiff  had  been  hired  by  certain  persons,  who  were  under  contract 
with  the  postmaster,  to  drive  the  coach  ;  and  that  the  plaintiff  had  sustained  an  injury 
while  driving  such  coach,  by  its  breaking  down  from  latent  defects  in  its  construction.  It 
was  decided  that  these  facts  laid  no  ground  of  action  —  the  ground  of  decision  behig  that 
the  contract  was  made  with  the  postmaster-general  alone,  and  that  the  defendant  owed 
no  duty  to  any  body  el  e.  And  in  estimating  the  force  of  this  precedent,  it  is  proper  to 
note  that  the  consideration  so  much  urged  on  the  present  occasion,  that  the  defendant  is 
chargeable  with  notice  that  his  carelessness  was  likely  to  affect  third  parties,  was  not 
o  ver-looked  by  counsel  in  the  case  in  the  Exchequer.  The  argument  was  thus  put :  'Here  the 
defendant  entered  into  a  contract  with  a  public  officer  to  supply  an  article  which.  If  Imper- 
fectly constructed,  was  necessarily  dangerous,  and  which,  from  its  nature  and  the  use  for 
which  it  was  destined,  was  necessarily  to  be  driven  by  iw  coachman.*  But  the  contention 
did  not  prevail,  the  court  saying :  *  If  we  were  to  hold  that  the  plaintiff  could  sue  In  such 
a  case,  there  is  no  point  at  which  such  actions  would  stop.  The  only  safe  course  is,  tc 
confine  the  right  to  recover  to  those  who  enter  into  the  contract;  if  we  go  one  step  beyond 
that,  there  is  no  reason  why  we  should  not  go  fifty.*  The  same  rule  is  exemplified  in 
LongmeidY.  TToUiday,  6  Exch.  701.  which  holds  that  one  who  sells  a  d^ectlve  article  to 
be  used  for  a  particular  purpose,  for  which  it  is  not  fit,  is  not,  in  the  absence  of  fraud. 
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liable  for  ao  injiuy  caused  to  a  third  person,  by  soma  defect  In  the  oonstmction  of  sach 
article.  In  thJs  authority,  as  in  the  preyious  one,  the  right  to  sue  was  strictly  confined  to 
the  person  to  whom  the  duty  was  due  under  the  contract.  * 

'*The  last  illustration  to  which  I  shall  refer  is  the  recent  case  of  CoUU  ▼.  SeUUn^  re- 
ported in  L.  R. ,  8  C.  P.  493.  The  declaration  charged  that  the  defendant  wrongfully,  neg- 
Uicenlly,  and  improperly  hung  a  chandelier  in  a  public  house,  knowing  that  the  plaintiff 
sod  others  were  likely  to  be  therein  and  under  the  chandelier;  and  that  the  chsAdeJier, 
onless  properly  hung,  was  Ukely  to  fall  upon  and  injure  them;  and  that  the  plaintiff  be 
lag  lawfully  in  the  public  house  the  chandelier  fell  upon  and  injured  him .  In  deciding 
that  in  these  statements  a  legal  cause  of  action  was  not  disclosed,  the  cuurt  put  thenu 
sslies  on  the  principle  heretofore  propounded,  that  is  to  say,  that  the  defendant  appar- 
ently owed  no  duty,  by  contract  or  otherwise,  to  the  plaintiff,  and  that  if  the  door  was 
<^)ened  to  such  a  claim  there  would  be  no  end  to  actions.  One  of  the  Judges,  in  the  cod- 
dusion  of  his  opinion,  referring  to  the  plaintiff,  says :  *  I  cannot  see  any  relation  which 
be  bears  to  the  defendant  whence  a  duty  could  result  which  has  been  infringed . '  It  seems 
to  me  that  is  precisely  the  reason  why  the  present  suit  will  not  lie.  So  far  as  the  plaintiff, 
ss  an  individual,  was  concerned,  the  defendant  did  not  owe  the  duty  of  care  in  the  trans- 
action of  the  business,  in  the  oourae  of  which  the  receipt  arose,  and  being  a  stranger  to  that 
business  and  to  the  contract  on  which  it  rested,  he  is  too  far  removed  from  it  to  have  the 
right  to  complain  in  a  court  of  Justice,  on  the  ground  that  he  has  been  injuriously  affected 
by  the  careless  mode  in  which  it  was  transacted.  In  view  of  the  cases  cited,  and  the  rule 
of  law  which  they  establish,  it  does  not  seem  to  me  that  on  the  assumption  of  every  fact 
which  can,  by  possibility,  be  claimed  for  the  case  of  the  plaintiff,  the  present  action  can 
be  supported.*' 

In  Keeker  v.  Harvey^  Michigan  Supreme  Court,  Jan.  1883,  the  plaintiff  was  injured  by 
the  faU  of  an  elevator  on  which  he  was  standing.  It  was  manufactured  by  the  defendant 
for  the  Detroit  Soap  Company,  under  a  contract  that  it  should  lift  2,000  pounds  easily  by 
steam  or  hand  power.  It  was  put  up  in  the  factory  of  the  soap  company,  and  the  fall 
occurred  three  days  after,  through  the  breaking  of  the  main  shaft.  Plaintiff  was  a  work- 
man in  the  employ  of  the  soap  company,  and  was  engaged  In  loading  the  elevator  with  a 
load  of  less  than  2.000  pounds  in  weight  when  it  fell.  The  court  said  :  **  The  statement 
of  facts  so  far  makes  out  no  cause  of  action  in  favor  of  this  plaintiff.  It  discloses  a  duty 
on  the  part  of  the  defendant  to  construct  an  elevator  which  should  lift  2,000  pounds;  but 
the  duty  was  to  the  soap  company  and  not  to  anybody  else.  Nothing  is  better  settled  than 
that  an  action  will  not  lie  in  favor  of  any  third  party  upon  a  breach  of  this  du^.  TTintcr- 
bntfom  ▼.  WrioM.^  10  Mees.  &  W.  109;  Longmeid  v.  HnUiday^  6  Exch.  761;  Heaven  v.  Pen- 
der, L.  R.  Q.  B.  Div.  S02;  Ltme  v.  dute,  51  N.  Y.  474 ;  s.  a,  10  Am.  Rep.  638.  The  con 
tract  creates  the  duty,  and  the  contract  was  only  with  the  party  for  whom  the  elevator  was 
eonstructed." 

See  Burke  v.  Shaw,  ante. 


BvBRSON  V.  Powers. 

(89  N.  T.  SX7.) 

DamageM^^fmatwrB  of —  breach  of  contract  of  employmnU, 

Where  one  was  employed  at  Bervice  for  a  definite  term,  at  a  groes  snm,  and 
entered  apon  the  employment,  but  was  unlawfully  discharged,  and  before 
the  expiration  of  the  term  brought  his  action  of  damages  for  breach  of  the 
contract,  but  the  trial  did  not  take  place  until  after  the  expiration  of  the 
term,  held,  that  the  roeasare  of  damages  was  the  difference  between  the  con- 
tract compensation  and  the  amount  recelTcd  with  what  he  was  enabled  to 
during  the  term  after  discharge. 
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ACTION  of  damages  for  breach  of  contract.    The  opinion  statea 
the  point.     The  plaintiff  had  judgment  below. 

Samuel  Hand,  for  appellants. 
S.  Jones,  for  respondent. 

Tracy,  J.     The  only  question  presented  upon  this  appeal  relates 

to  the  rule  of  damages  to  be  applied  in  an  action  for  a  breach  of 
a  contract  of  employment  where  the  servant  has  entered  upon  the 
performance  of  a  contract,  has  been  discharged,  and  brings  his  ac- 
tion before  the  expiration  of  the  term,  but  the  trial  does  not  occur 
until  afterward. 

The  case  does  not  contain  the  evidence  taken  upon  the  trial,  and 
the  question  is  presented  by  an  exception  to  the  charge  of  the 
judge. 

The  judge  charged  that  if  the  plaintiff  was  entitled  to  recover 
he  was  entitled  to  **  the  difference  as  between  what  the  contract 
called  for  for  the  year  1878  and  the  amount  he  actually  received, 
and  what  he  was  enabled  to  earn  after  his  discharge  that  year  which 
would  be  1970.  It  appears  that  he  used  every  endeavor  to  obtain 
employment  after  he  was  discharged,  but  with  what  result  his  tes- 
timony shows."  To  this  charge  the  defendants'  counsel  excepted. 
A  similar  charge  was  given  as  to  the  rule  of  damages  applicable  to 
the  case  of  Yager,  and  a  similar  exception  taken. 

It  is  not  questioned,  that  had  the  action  been  brought  after  the 
expiration  of  the  term,  the  rule  of  damages-  applied  by  the  judge 
would  have  been  correct,  but  it  is  insisted,  that  inasmuch  as  the 
action  was  brought  before  the  expiration  of  the  term,  a  different 
rule  applies;  that  a  servant  who  would  recover 'as  damages  the  en- 
entire  amount  of  compensation  stipulated  for  in  the  contract  must 
wait  until  the  expiration  of  the  term  before  bringing  his  action. 
The  plaintiff's  cause  of  action  arose  at  the  time  of  the  breach  of 
the  contract,  and  he  was  then  entitled  to  sue  and  recover  such  ac- 
tual damages  as  the  evidence  upon  the  trial  showed  he  had  sus- 
tained by  the  defendant's  breach.  It  is  the  breach  and  not  the 
time  of  complaining  of  it  which  gives  the  damages. 

Lord  Mansfield  laid  down  the  doctrine,  '*  It  is  agreeable  to 
principles  of  common  law  that  whenever  a  duty  has  incurred  pend- 
ing the  writ,  for  which  no  satisfaction  can  be  had  by  a  new  suit, 
such  duty  shall  be  included  in  the  judgment  to  be  given  on  the 
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action  already  pending."  Sedg.  Meas.  Dam.  (1st  ed.)  107.  In 
the  authority  last  cited  the  rule  is  stated  as  follows:  "  If  the  origi- 
nal tort  or  breach  of  contract  is  such  that  the  plaintiff  would  be  en- 
titled to  nominal  damages,  then  he  can  go  on  to  give  evidence  of 
those  consequences  of  the  act  which  are  immediately  traceable  to 
it,  although  they  have  taken  place  after  the  commencement  of  the 
suit.*'  The  same  author,  in  the  sixth  edition  of  the  work,  page  122, 
says:  "If  there  is  a  breach  of  contract  the  right  to  nominal  dam- 
ages exists  at  once  to  vindicate  the  right,  and  sni{  may  be  brought. 
If  those  consequences  for  which  the  law  renders  the  party  in  default 
responsible  have  developed  themselves  so  as  to  create  absolute  in- 
jury before  the  verdict,  the  jury  are  bound  to  give  compensation 
for  such  injury;  but  if  at  the  time  of  the  trial  the  loss  is  still  only 
probable,  the  verdict  should  be  for  nominal  damages."  See  also 
Wikoz  V.  Executors  of  Plummer,  4  Pet.  172. 

We  think  the  principle  above  stated  is  applicable  to  this  case. 
The  defendants  owed  a  duty  to  the  plaintiff  and  Yager  from  the 
time  of  the  commencement  of  the  action  up  to  January  1, 1879,  all 
of  which  was  during  the  pendency  of  the  writ,  and  for  which  satis- 
faction cannot  be  had  except  in  this  action.  Where  the  cause  of 
action  is  commenced  during  the  term  but  the  trial  occurs  after 
the  expiration  of  the  term  of  service,  we  can  see  no  reason  why 
the  plaintiff  may  not  be  permitted  to  recover  the  same  damages 
that  he  would  have  been  entitled  to  recover  had  the  action  been 
commenced  after  the  expiration  of  the  term. 

The  judgment  should  be  afBinned,  with  oost& 

Judgment  affirmed. 

All  concnr,  except  Millbb,  J.,  absent 
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(08  Md.  07.) 
Negotiable  instrument  —  consideration  —  released  demand. 

As  between  tbe  parties,  a  note  executed  on  account  of  a  demand  previ. 
canlj  yoluntarily  released  under  seal,  in  consideration  of  part  payment,  ia 
not  enforceable.* 

ACTION  on  promissory  notes.     The  opinion  states  the  caae.  The 
plaintiff  had  judgment  below. 

E.  Sherwin  Reeae^  for  appellant. 

J.  Alexander  Preston,  for  appellee. 

Alvey,  J.  This  action  was  brought  to  recover  the  amount  of 
two  promissory  notes,  dated  the  22d  of  July,  1880,  and  made  by 
the  appellant,  payable  to  the  appellee  or  order.  The  pleas  were 
non  aseumpeii,  payment,  and  ^^  that  after  the  alleged  claims  accmed^ 

*8ee  Ounning  v.  Boyalt  post. 
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and  before  suit,  the  plaintiff  by  deed  released  the  defendant  there- 
from."   Issues  were  joined. 

It  appears  that  on  January  19,  1880,  the  appellant  was  indebted 
to  the  appellee  in  the  sum  of  t840.  And  being  so  indebted,  and 
unable  to  pay  the  amount  in  full,  he  proposed  to  the  appellee  to 
pay  part  of  the  amount  in  cash,  provided  he  was  fully  released  from 
the  pjiyment  of  the  residue.  This  proposition  was  acceded  to  by 
the  appellee,  and  thereupon  a  release  of  that  date  was  executed 
under  hand  and  seal  of  the  appellee,  reciting  that  the  appellant 
was  then  indebted  to  the  appellee  in  the  sum  of  $840,  and  was  un- 
able to  pay  the  same  in  full,  and  had  offered  to  pay  the  appellee  the 
gum  of  1336,  on  condition  that  the  appellee  would  release  him 
from  all  liability  on  account  of  the  said  sum  of  $840 ;  and  that 
such  proposition  had  been  accepted  by  the  appellee.  The  release 
then  proceeds  to  declare,  that  in  consideration  of  the  premises,  and 
of  the  sum  of  $336,  the  receipt  of  which  was  acknowledged,  the 
appellee  released,  exonerated  and  discharged  the  appellant,  and 
hifl  personal  representatives,  from  all  claims,  suits  or  demands, 
which  could  or  might  be  brought  against  him  or  them,  for  or  on 
account  of  the  said  sum  of  $840,  or  any  other  indebtedness  existing 
at  the  date  of  the  release  —  therel)y  declaring  that  he  had  accepted, 
the  said  sum  of  $336,  in  payment  of  all  claims  against  the  appel- 
lant This  release  was  delivered  to  the  appellant,  and  was  produced 
by  him  at  the  trial. 

Of  the  same  date  as  this  release,  that  is,  the  19th  of  January, 
1880,  the  appellant  made  his  promissory  note  to  the  appellee  or 
order,  at  six  months,  for  $255.44,  payable  at  the  National  Farmers 
and  Planters'  Bank  of  Baltimore.  The  making  of  this  note  and 
the  release  would  seem  to  be  parts  of  one  and  tlie  same  transaction, 
though  the  appellant  testifies  that  the  note  was  made  and  delivered 
to  the  appellee  immediately  preceding  the  making  and  delivery  of 
the  release.  This  however  would  be  quite  immaterial,  if  it  be  true 
that  the  amount  for  which  the  note  was  given  formed  a  part  of  the 
debt  of  $840  released,  and  was  not  for  that  part  thereof  that  was  to 
be  paid  in  cash. 

According  to  the  testimony  of  the  appellant,  the  note  of  the  19th 
of  January,  1880,  was,  at  the  expiration  of  the  six  months,  renewed 
by  the  appellant,  by  the  giving  of  the  two  notes  sued  on,  dated  the 
22d  of  July,  1880,  at  three  and  four  months  respectively.  These 
notes  were  negotiable,  and  were  also  made  payable  at  the  National 
Fanners  and  Planters^  Bank. 
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The  appellant .  w«8  the  only  witness  who  testified  in  the  cause^ 
and  his  explanation  of  the  transaction  is  this:  He  says  positively 
thai  he  paid  the  4(336  in  cash,  at  the  time  of  aooepting  the  release. 
He  says^  he  gave  the  note  at  the  same  time  for  the  $255.44^  being 
port  of  the  debt  that  was  released,  and  that  he  did  so  at  the  request 
of  the  appellee,  and  for  his  accommodation  merely,  it  being  fully 
understood  that  the  appellant  waa  not  to  be  called  upon  fori  pay- 
ment, unless  lie  should  become  able  to  pay.  And  in  speaking  of 
the- renewal  notes,  being  those  sued  on,  lie  says,  they  were  given  to 
help  the  appellee  along.;  he  was  to  carry  them  from  time  to  time  ; 
and  they  were  given  as  a  renewal  of  a  debt  from  which  lie,  the 
appellant,  had  already  been  released.  They  were  renewals  of  the 
original  note  of  the  19th  of  January,  with  interest. 

Taking  this  as  the  correct  statement  of  the  case,  the  question  is, 
whether  there  was  sufficient  legal  consideration  fur  the  notes  sued 
on  in  this  case.  And  this  involves  tlie  question,  whether  the  previous 
indebtedness  had  been  so  completely  extinguished,  by  the  release 
under  seal,  as  not  to  form  the  basis  of  the  supposed  subsequent 
promise  to  pay  ? 

As  between  the  immediate  parties  to  a  negotiable  promissory  note, 
as  in  this  case,  while  the  note  itself  is  prima  facie  evidence  of  the 
consideration,  the  question  of  consideration  is  always  open  ;  and  it 
is  competent  to  the  defendant  to  show  by  parol  that  there  was  no 
sufficient  consideration,  or  that  the  consideration  had  failed,  or  that 
the  paper  had  been  given  for  accommodation  merely.  This  ^"as  a 
settled  principle  in  the  law  of  evidence  in  relation  to  negotiable 
instrnments.     1  Pars,  on  Notes  and  Bills,  176  to  194. 

This  being  cloai',  the  next  general  principle  involved  is  that  the 
payment  of  a  smaller  sum  in  satisfaction  of  a  larger  is  not  a  good 
discharge  of  a  debt.  If  therefore  a  debtor  by  paying  part  of  liia 
admitted  debt,  obtains  from  his  creditor  an  agreement  to  discharge 
the  residue,  such  an  agreement  is  nudumpactumj  and  therefore 
inoperative,  for  the  simple  reason  that  the  debtor  is  under  a  legal 
obligation  to  pay  the  whole  debt.  This  proposition  has  often  l)eea 
decided,  both  by  the  courts  of  England  and  of  this  State.  Fitch  v. 
Suttony  5  East,  233,  approved  and  followed  in  the  case  of  Oeiser  v. 
Kershner,  4  O.  &  J«  305.  And  to  these  many  other  cases  might  be 
added. 

But  a  release  under  seal  imports  consideration,  and  suoh  a  releaae 
#1  an  ezisting  debt  ia  a  sufficient  discharge  without  any  thing  more. 
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Such  has  been  the  law  from  aii  eai-ly  time.  In  Co.  Litt.  212  b,  we 
find  it  laid  down,  that  *' where  the  condition  is  for  payment  of 
twentie  pounds  the  obligor  camiot  at  the  time  .a})poiniied  pay  a 
lesser  sum  in  satisfiiction  of  the  whole,  becaase  it  is  apparent  that  a 
lesser  sum  of  money  cannot  be  a  satisfaction  of  a  greater.  JBut  if 
the  obligee  do  at  the  day  receive  part,  and  thereof  make  >an acquit- 
tance under  his  seal  in  full  satisfaction  of  the  whole,  it  is  sufficient 
by  reason  that  the  deed  amounted  to. an  acquittance  of  the  whole." 
And  this  same  principle  is  fully  recognized  by  this  court,  in  the 
recent  case  of  State  v.  OoityU  Md.  341,  U7. 

The  question  then  is,  whether  notwithstanding  the  release  under 
seal,  the  former  debt  could  constitute  a  sufficient  legal  considera- 
tion for  the  promise  contained  in  the  notes  sued  on  in  this  ease. 

It  may  be  conceded  that  there  was  a  moral  obligation  to  pay 
the  debt  in  full,  notwithstanding  the  technical  release;  and  yet  a 
mere  moral  obligation  simply  would  not  be  a  sufficient  legal  foun- 
dation for  the  promise.  It  was  said  by  Lord  Maksfield,  in  the 
case  of  Hawkes  v.  Sawiders,  Cowp.,  289  that  *' where  a  man  is  under  a 
legal  or  equitable  obligation  to  pay,  the  law  implies  :  a  promise, 
though  none  was  ever  actually  made.  A  fortiori^  a  legal  or  equit- 
able duty  is  a  sufficient  consideration  for  an  actual  promise.  WJiere 
a  man  is  under  a  moral  obligation,  which  no  court  of  law  or  equity 
can  enforce,  and  promises,  the  honesty  and  rectitude  of  the  thing 
is  a  consideration.''  This  general  statement  of  the  principle  stood 
for  some  time  as  an  authoritative  enunciation  of  the  law;  but  more 
recent  decisions  have  considerably  qualified  the  latter  part  of  the 
statement.  It  is  now  understood,  both  in  England  and  in  this 
State,  as  being  so  restricted  as  not  to  apply  or  extend  to  that  class 
of  cases  which  arise  out  of  the  moral  duties  or  affections  alone. 
There  must  be  something  more  to  supi)ort  an  express  promise  to 
pay.  Ellicott  v.  Peterson,  4  Md.  47G,  49*^;  EaMioood  v.  Kenyan,  11 
Ad.  &  Ell.  438. 

But  while  such  limitation  upon  the  general  i)rinciple  has  been 
established,  it  is  perfectly  well  settled,  that  where  there  is  a  pre- 
existing obligation  to  pay,  either  legal  or  equitable,  which  cannot 
be  enforced,  and  the  party  promises,  notwithstanding  he  may  be 
exempt  from  all  liability  by  operation  of  law,  the  former  liability, 
in  connection  with  the  honesty  and  rectitude  of  the  thing,  form 
sufficient  consideration  to  support  the  promise.  Ellioott  v.  Peter- 
son,  supra.     And  as  familiar  illustrations  of  this  principle,  and  its 
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application^  the  cases  of  promises  to  pay  debts  barred  by  the  stat- 
ute of  limitations^  and  those  to  revive  debts  discharged  by  the 
operation  of  bankrupt  or  insolvent  laws^  may  be  cited.  Yales  v. 
Hollingsworthy  5  U.  &  J.  216. 

There  is  however  a  distinction  taken  in  the  decided  cases  between 
the  case  of  an  exemption  or  discharge  from  all  pre-existing  liability 
by  operation  of  some  positive  provision  of  law,  and  the  case  of  a 
release  or  discharge  from  liability  by  the  voluntary  act  of  tlie  cred- 
itor himself.  In  the  former  case  it  is  held  by  all  the  authorities,  that 
the  pre-existing  obligation,  though  fully  and  completely  discharged 
by  operation  of  law,  is  nevertheless  a  sufficient  foundation  for  a 
new  promise  to  pay;  as  in  the  cases  before  referred  to,  of  a  debt 
barred  by  the  statute  of  limitations,  or  where  the  debtor  has  been 
discharged  therefrom  under  a  bankrupt  or  insolvent  law;  while  in 
the  latter  case,  that  is,  a  discharge  by  act  of  the  creditor,  it  has 
been  held  by  what  would  appear  to  be  the  preponderance  of  au- 
thority, that  the  pre-existing  liability  that  has  been  so  released, 
does  not  form  a  sufficient  consideration  for  a  new  promise  to  pay. 
The  distinction  certainly  is  not  very  broad;  but  still  it  has  obtained 
the  sanction  of  several  courts  of  high  authority,  and  we  are  not  dis- 
posed to  disregard  it. 

It  was  upon  this  distinction  that  the  case  of  Stafford  v.  Bacoriy  1 
Hill,  532,  was  decided.  There  a  debt  had  been  discharged  by  ac- 
cord and  satisfaction  for  less  than  the  amount  due,  and  it  was  held 
that  there  remained  no  such  moral  obligation  to  pay  the  balance  as 
would  support  a  subsequent  promise  to  pay,  though  it  would  have 
been  otherwise,  as  declared  by  the  court,  if  the  discharge  had  been 
by  mere  operation  of  law.  So  in  the  case  of  Wan'en  v.  Whitney ,  24 
Me.  561,  it  was  held  that  a  promise  ,to  pay  a  debt  that  had  been 
voluntarily  released  by  the  creditors  was  not  binding  for  want  of  a 
sufficient  legal  consideration,  proceeding  upon  the  distinction  that 
we  have  just  stated.  And  the  same  principle,  founded  upon  this 
flame  distinction,  was  held  and  applied  in  the  case  of  Mo)itgomery 
v.  Lampton,  3  Mete.  (Ky.)  519,  and  also  in  the  case  of  Shepard  v. 
Bhoades,  7  R.  I.  470. 

In  the  case  of  Willing  v.  Peters,  12  S.  &  R.  179,  it  was  thought 
that  the  distinction  was  not  substantial  and  well  founded,  and  it 
was  there  held  that  a  promise  by  the  debtor  to  pay  a  balance  of  a 
debt,  after  it  had  been  voluntarily  released  by  the  creditor,  was  good 
and  binding;  though  it  would  appear  the  courts  have  not  been  in- 
clined to  follow  that  decision. 
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Taking  then  the  distinction  to  be  established,  and  that  a  promise 
to  pay  the  debt,  after  it  had  been  voluntarily  released  by  the  cred- 
itor, is  not  supported  by  a  sufficient  legal  consideration  to  make  it 
binding,  it  follows  that  there  was  error  in  the  ruling  of  the  court 
below  in  respect  to  the  instructions  asked  by  the  respective  parties. 
The  instruction  granted  at  the  instance  of  the  appellee  is  erroneous, 
for  the  reason  that  it  omits  all  reference  to  the  release,  and  the  ef- 
fect of  that  instrument  upon  the  pre-existing  debt,  if  the  notes 
sued  on  were  found  to  have  been  given  for  that  i^art  of  such  debt 
that  had  been  released.  We  also  think  that  there  was  error  in  re- 
jecting the  first  and  second  prayers  offered  by  the  appellant,  though 
there  was  none  in  rejecting  the  third,  as  that  prayer  was  not  suf- 
ficiently definite  in  its  terms. 

Judgment  reversed,  and  new  trial  ordered. 


OojLTES  V.  Pbknsylvania  Fire  Iksurance  Compaky. 

(68  Hd.  172.) 

Imuranee  ^ftre — losi  payable  to  mortgagee  —  action  Tuno  Invught, 

On  an  intaranoe  policy  issaed  to  A.,  *'  loss  if  any  payable  to  B.,  mortgagee," 
A.  may  main  tain  an  action  by  the  express  written  consent  of  B.* 

ACTION  on  fire  insurance  policy.     The  opinion  states  the  point. 
The  defendant  had  judgment  below. 

John  S,  Tyson  and  Henry  V.  D,  Johns,  for  appellant. 

John  Carson,  for  appellee. 

Ritchie,  J.  The  single  question  to  be  determined  on  this  ap- 
peal is  whether  the  plaintiffs,  to  whom  the  policy  of  insurance  on 
which  they  seek  to  recover  was  issued  by  the  defendant,  are  en- 
titled to  maintain  this  action  in  their  own  name,  because  of  the 
policy's  containing  the  clause,  "  Loss,  if  any,  payable  to  the  Sav- 
ings Bank  of  Baltimore,  mortgagee,"  notwithstanding  the  mort- 
gagee had  given  its  written  consent  to  the  plaintiffs  so  to  bring  the 
suit,  and  such  consent  was  averred  in  the  narr. 


•  To  same  effect,  Martin  v.  Franklin  F.  In*,  Co,  (38  N.  J.  140),  20  Am.  Rep.  9nL 
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The  plaintiffs  were  the  party  with  whom  the  company  oontnusted; 
w«re  the  owners  of  the  property  insured,  when  the  polioy  waB  ig- 
sned  and  at  the  time  of  the  loss,  and  had  paid  the  intermediite  re- 
newals by  which  the  policy  was  kept  in  force. 

There  was  no  consideration  moving  from  the  mortgagee  to  the 
company;  and  the  company  assumed  no  enhanced  risk  or  burden 
in  consenting  to  pay  the  insurance  money  to  the  mortgagee.  This 
application  or  disposition  of  the  money  was  an  arrangement  in  hvlI^ 
stance  as  between  the  assured  and  the  mortgagee,  for  the  greater 
security  or  indemnity  of  the  latter,  and  was  not  of  the  esasnce  uf 
the  company's  obligation.  The  right  to  the  money  reaUy  accnied 
to  the  assured  in  case  of  loss,  by  virtue  of  their  having  been  the  con- 
tracting party;  of  their  property  being  the  subject  of  the  insaranee 
and  of  their  having  paid  the  premiums  which  constituted  the  con- 
sideration. But  because  of  their  direction  simply,  incorporated  at 
their  instance  in  the  policy,  and  not  because  of  any  independent 
liability  incurred  to  the  mortgagee  by  the  company,  the  mortgiigtf 
was  designated  as  the  recipient  of  the  payment,  tliough  in  fact  such 
payment  inured  to  their  own  benefit. 

It  is  true  that  by  reason  of  this  provision  the  mortgagee  ac- 
quired such  an  interest  under  it,  that  suit  could  have  been  brought 
by  it  had  it  so  elected.  '^If  (says  BuUer,  J.)  one  person  makt-s 
a  promise  to  another  for  the  benefit  of  a  third,  that  third  may 
maintain  an  action  upon  it."  3  Bos.  &  Pul.  149,  in  ngiis.  '*hi 
policies  of  insurance,  it  is  a  common  practice  to  bring  your  action, 
either  in  the  name  of  the  party  by  whom  the  contract  was  matie  or 
of  the  party  for  whom  the  contract  was  made."  Per  Bayley..  J.» 
Sargent  v.  Morris,  3  B.  &  Aid.  281. 

The  designation  of  a  part}^  to  whom  the  money  shall  be  paid  ovtr 
does  not  destroy  the  legal  right  of  the  party,  through  whose  eontnet 
the  right  to  have  tlie  money  has  accrued,  to  demand  it  himself 
when  there  has  been  a  failure  to  so  pay  it  over. 

Of  course  the  company  in  a  case  like  the  present,  if  willing  to 
pay,  is  interested  in  not  having  to  pay  the  moiley  twice. 

The  payment  to  the  third  party  would  be  a  good  plea  in  bar. 
Or  his  written  consent  that  the  original  party  to  the  contract  may 
sue  for  himself,  as  in  this  case,  is  a  waiver  or  estoppel  sufficient  to 
protect  the  company,  should  such  third  party  also  attempt  to  bring 
suit.  Indeed  if  apprehensive  of  suits  by  both  parties,  the  payment 
of  the  money  into  court  would  be  a  ready  and  adequate  means  <^»f 
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protection  against  separate  demands.  But  where,  as  in  the  present 
instance,  the  party  assured  brings  the  suit  with  the  express  consent 
distinctly  alleged,  of  the  party  indicated  to  receive  the  money  in 
case  of  loss,  no  risk  can  be  incurred  by  the  defendant  in  pleading 
to  the  merits.  A  judgment  in  such  a  case  would  be  a  plain  bar  to 
any  further  demand. 

The  following  citations  support  the  view  we  take  of  this  case. 
18  Pick.  56;  20  id.  265;  5  Gray,  52;  64  Me.  503;  12  Cush.  541;  109 
Mass.  573;  38  N.  J.  140;  Plandei's  on  Ins.,  ch.  15,  §  7;  1  Jones 
onMort.  408. 

The  exception  to  the  court's  refusal  to  admit  the  proof  offered  by 
the  appellants  having  been  well  taken,  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed  and  cause  remanded. 


Smith  v.  TTllmak. 

<68  91d.  1S8.) 

Contract  —  pMio  policy  —  combining  to  buy  at  public  sale. 
It  is  lawful  for  parties  to  associate  to  buy  property  at  public  sala 

ACTION  for  share  of  profits.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

i>.  Meredith  Reese,  for  appellant. 

George  Savage  QXid  A,  H.  Tayhr,  for  appellees. 

Bartol,  C.  J.  This  is  a  suit  brought  by  the  appellees  against 
the  appellant.  The  material  facts  of  the  case  as  disclosed  by  the 
record  are  correctly  stated  in  the  appellees'  brief  as  follows  :  **The 
appellees  were  dealers  in  old  iron,  doing  business  in  Alexandria, 
Va.  The  appellant  was  a  dealer  in  the  same  kind  of  goods  at  Eich- 
mond,  Va.  Noland,  the  general  agent  of  appellant  for  the  pur- 
chase of  goods,  was  in  Alexandria  in  October,  1879,  and  receiyed 
information  from  the  appellees  that  bids  for  the  purchase  of  certain 
materials  offered  for  sale  by  the  United  States  gOTernmeilt  would 
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be  opened  in  New  York  in  a  few  days.  The  materials  were  enume- 
rated in  a  published  list.  These  goods  the  appellees  explained  were 
at  Fort  Washington,  Md.,aud  it  was  agreed  between  the  appellees  and 
Noland,  acting  as  agent  for  the  appellant,  that  the  goods  should  be 
bought  on  the  joint  account  of  the  appellant  and  appellees,  and  that 
they  would  share  the  profits.  The  appellees  took  Noland  to  Port 
Washington,  where  they  inspected  the  iron  proposed  to  be  bid  for, 
they  then  returned  to  Alexandria,  whence  Noland  reported  the  pro- 
posed agreement  by  letter  to  the  appellant,  went  to  Richmond  and 
in  person  made  the  same  report  to  the  appellant,  who  authorized 
him  to  return  to  Alexandria  and  conclude  his  agreement  with  the 
appellees  by  sending  on  his  bid  which  was  done. 

Ullman,  one  of  the  appellees,  wrote  out  the  bid  which  Noland 
suggested  should  be  solely  in  the  name  of  the  appellant,  inasmuch 
as  if  in  the  name  of  the  appellees  they  might  have  trouble  (presum- 
ably from  certain  creditors  of  the  Appellees). 

The  bid  was  sent  on  signed  "  J.  C.  Smith  per  Noland,"  and  the 
goods  were  awarded  upon  it.  The  appelhint  paid  the  cash  deposit 
of  1746.33  according  to  the  agreement ;  and  resold  the  goods  as 
they  lay,  at  a  clear  profit  of  $1,944,  the  purchaser  paying  the  balance 
due  the  government.  The  money  arising  from  the  resale  was  re- 
tained by  the  appellant,  and  the  present  suit  was  brought  to  recover 
from  him  their  half  of  the  profits  which  was  awarded  by  the  jury  to 
the  appellees. 

The  only  exceptions  taken  to  the  ruling  of  the  court  below,  which 
are  relied  on  by  the  appellant  are: 

1.  To  the  rejection  of  his  second  and  third  prayers,  and 

2.  To  the  rejection  of  his  fifth  prayer. 

The  defense  to  the  action  presented  by  the  first  bill  of  exceptions 
is  based  upon  the  theory  that  the  contract  between  the  parties,  by 
which  they  agreed  to  unite  in  making  a  bid  for  the  articles  and  to 
share  the  profits  between  them,  was  nudum  pactum  because  such 
contract  was  against  public  policy  and  therefore  void. 

There  is  no  evidence  in  the  case  of  any  corrupt  bargain  or  com- 
bination between  the  parties  for  the  purpose  of  preventing  a  fair 
competition  among  bidders,  nor  of  any  evil  or  fraudulent  purpose 
on  their  part  in  the  transaction;  but  the  object  of  their  uniting 
was  to  enable  them  by  their  joint  means  to  become  purchasers  of  a 
large  amount  of  merchandize  offered  in  bulk,  which  one  of  them 
acting  singly  would  not  have  the  means  to  buy.     This  appears  from 
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the  testimony  of  Dreifus,  one' of  the  appellees,  who  said:  "We 
(meaning  the  appellees)  were  about  to  make  the  bid  on  that  iron 
ourselves,  the  only  thing  I  wanted  was  somebody  with  me,  because 
the  amount  was  too  gresit  for  us  to  handle  that  amount  of  iron.  It 
was  probably  seven  or  eight  thousand  dollars,  if  the  whole  had  to  be 
paid  right  down;  I  would  have  done  it  probably  with  somebody 
else,  I  wish  I  had,  and  I  would  not  have  had  any  trouble." 

There  is  nothing  either  in  law  or  morals  to  prevent  parties  from 
uniting  together  in  good  faith  to  purchase  property,  whether  it  is 
offered  at  public  auction,  or  as  in  the  present  case,  advertised  for 
sale,  and  bids  from  purchasers  are  invited. 

In  Sfnull  V.  Jones,  1  W.  &  S.  129,  where  there  was  a  purchase  of 
property  at  sheriff's  sale  by  several  lienoi-s  wlio  united  therein,  the 
bid  being  made  by  one  of  their  number,  and  the  sale  was  impeached 
as  for  that  reason  fraudulent  and  against  public  policy.  Chief 
Justice  Gibson  said:  *'  It  is  not  to  be  doubted  that  lien  creditors  as 
well  as  others  may  purchase  jointly  at  sheriff's  sale  if  all  be  open 
and  fair;  a  combination  of  interests  for  that  purpose  is  not  neces- 
sarily corrupt,  and  if  it  be  forbidden  it  must  be  by  some  principle 
of  public  policy.  *  *  *  It  is,  as  we  have  said,  the  end  to  be  ac- 
complished which  makes  such  a  combination  lawful  or  otherwise. 
If  it  be  to  depress  the  price  of  the  property  by  artifice,  the  purchase 
would  be  void;  if  it  be  to  raise  the  means  of  payment  by  contribu- 
tion, or  to  divide  the  property  for  the  accommodation  of  the  pur- 
chasers;  it  will  be  valid."  . 

In  Piatt  V.  Oliver^  3  McLean,  C.  C.  27,  it  was  said  by  Judge 
McLeak:  "To  hold  that  individuals  may  not  associate  together 
for  the  purpose  of  purchasing  lands  of  the  United  States  at  a  pub- 
lic sale,  would  be  a  novel  doctrine,  and  contrary  to  what  has  been 
generally  practiced  by  purchasers,  and  that  under  the  sanction  of 
the  government." 

In  support  of  the  same  doctrine  we  refer  to  Kearney  v.  Taylor, 
15  How.  494,  where  the  subject  was  carefully  considered.  Mr, 
Justice  Nbi^ok  speaking  for  the  court,  after  referring  to  several 
cases,  some  of  which  have  been  cited  by  appellant,  in  which  it  had 
been  held  that  contracts  similar  to  the  one  under  consideration 
were  against  public  policy,  said,  "  later  cases  however  have  qualified 
this  doctrine  by  taking  a  more  practical  view  of  the  subject  and 
principles  involved,  and  have  placed  it  upon  ground  more  advantage- 
ous to  all  persons  interested  in  the  property,  while  at  the  same  time 
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Hfibrdiug  all  proper  protection  against  combinationB  to  prevent 
competition;  '^  and  on  page  420,  after  diBcnsaing  the  practical  effects 
of  several  persons  uniting  together  for  the  purpose  of  buying  prop- 
erty at  public  sale  which  it  would  be  beyond  the  means  or  ability 
of  a  single  individual  to  purchase,  remarks,  ^^  these  observations  are 
sufficient  to  show  that  the  doctrine  which  would  prohibit  associa- 
tions of  individuals  to  bid  at  the  legal  public  sales  of  property  as 
preventing  competition,  however  specious  in  theory,  is  too  narrow 
and  limited  for  the  practical  business  of  life,  and  woald  oftentimes 
lead  inevitably  to  the  evil  consequences  it  was  intended  to  Avoid. 
Instead  of  encouraging  competition  it  would  destroy  it. "  The  prin- 
ciple decided  by  the  case  is  that  *^  if  upon  examination  it  is  found 
that  the  object  and  the  purpose  of  the  combination  are,  not  to  pre- 
vent competition,  but  to  enable  or  as  an  inducement  to  the  persons 
composing  it,  to  participate  in  the  bidding,  the  sale  should  be  up- 
held—  otherwise,  if  for  the  purpose  of  shutting  out  competition  and 
depressing  the  sale,  so  as  to  obtain  the  property  at  a  sacrifice." 

These  are  the  sound  principles  applicable  to  sales  by  public  auc- 
tion. If  they  were  held  as  applicable  here,  there  is  nothing  in  the 
evidence  that  would  justify  us  in  declaring  the  contract  in  the  pres- 
ent case  void  as  against  public  policy. 

Without  referring  to  other  authorities,  we  are  of  opinion  that  the 
contract  between  the  parties  was  valid,  and  consequently  it  wa^not 
error  to  refuse  the  second  and  third  prayers  of  the  appellant  con- 
tained in  the  first  bill  of  exceptions. 

[Omitting  a  minor  question.] 

Finding  no  error  in  the  rulings  of  the  court  below,  the  judgment 

will  be  affirmed* 

Judgment  affirmed. 


Levi  v.  Booth. 

(S8Md.aOS.) 
Sale  —  unauthorked — tUU. 

The  owner  of  a  diamond  ring  pat  it  in  the  hands  of  a  jeweller  to  match  it,  or 
failing  in  that  to  get  an  offer  for  it.  The  jeweller  sold  it  to  the  def^Nidaats. 
Hdd,  that  even  if  the  defendants  acted  in  good  faith,  they  got  no  title. 
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TROVER.     The  opinion  states  the  case.     The  plaintiff  had  judg 
ment  below. 

Robert  D.  Morrison,  for  appellants. 
Geo.  Hawkins  Williams,  for  appelleo. 

Alyey,  J.  In  this  case  it  appears  that  the  plaintiff  was  the 
owner  of  a  valuable  diamond  ring,  and  he  placed  it  in  the  liandi 
and  possession  of  a  party  by  the  name  of  De  Wolff,  a  dealer  and 
trader  in  jewelry,  for  the  purpose  of  obtaining  a  match  for  it,  or 
failing  in  that  to  get  an  offer  for  it;  and  there  is  nothing  in  the 
proof  to  show  that  it  was  given  into  the  possession  of  De  Wolff  for 
any  other  purpose,  or  that  he  was  in^  any  manner  authorized  to 
sell  it. 

The  defendants  were  pawnbrokers  and  dealt  in  articles  of  jewelry. 
De  Wolff  dealt  with  them  and  made  purchases  on  credit,  and  settled 
from  time  to  time;  and  among  other  articles  of  jewelry,  he  pur- 
chased diamond  rings,  earrings,  studs,  watches,  etc.,  and  became 
considerably  indebted  to  the  defendants,  lie  appears  to  have  been 
a  sort  of  street  peddler  of  articles  of  jewelry  —  going  from  place  to 
place  and  disposing  of  his  articles  upon  the  best  terms  he  could 
make.     He  had  no  shop  or  established  place  of  business. 

On  the  part  of  the  defendants  the  evidence  tended  to  show  that 
De  Wolff  sold  the  ring  to  Henry  Levi,  one  of  the  defendants,  for  a 
certain  price  —  part  paid  in  cash  and  the  other  part  in  goods.  But 
on  the  part  of  the  plaintiff,  proof  was  given  that  before  such  al- 
lied sale,  Henry  Levi  had  been  informed  that  the  ring  belonged 
to  the  plaintiff,  and  that  Do  Wolff  had  no  power  or  authority  to 
sell  it.  De  Wolff,  as  witness,  proved  that  he  left  the  ring  with  Henry 
Levi  to  obtain  an  offer  for  it  but  with  no  authority  to  sell  it; 
while  on  the  other  hand,  Henry  Levi  testified  that  he  pur- 
chased the  ring  of  De  Wolff,  supposing  him  to  have  been  the  real 
owner  of  it.  It  was  also  proved  by  the  admission  and  statement  of 
Henry  Levi,  when  demand  was  made  of  the  defendants  by  the 
phuntiff  for  the  ring,  that  the  ring  had  been  sold  to  some  person 
whose  naue  he  did  not  know  or  could  not  furnish. 

The  plaintiff  brought  his  action  in  trover  for  the  conyersioa  of 
the  ring,  and  recovered  a  verdict  and  judgment  for  the  supposed 
valne  thereol 
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At  the  trial  upon  the  evidence  offered^  the  plaintiff  submitted 
two  prayers  for  instruction  to  the  jury,  and  they  were  both  granted, 
and  the  defendants  submitted  six  prayers,  all  of  which  were  refused; 
and  to  the  rulings  of  the  ootut  in  respect  to  these  seyeral  prayers^ 
the  defendants  excepted. 

Upon  these  prayers  thus  submitted,  three  principal  questions  ai'e 
presented :    • 

1.  Supposing  it  to  be  true,  as  contended  by  the  defendants,  tha'j 
De  Wolff  did  sell  the  ring  to  Henry  Levi,  one  of  the  defendants,  as 
if  he  were  the  owner  thereof,  when  in  fact  he  was  not  the  owner, 
and  had  no  express  authority  to  sell  it,  whether  under  the  facts  dis- 
closed in  evidence,  such  sale  was  good  and  effective  at  the  common 
law  as  between  the  defendants  and  the  real  owner  ?    If  not, 

2.  Whether  such  sale  was  good  and  effective  in  view  of  the  facts 
disclosed,  as  between  the  real  owner  of  the  ring  and  the  defendants 
under  the  provisions  of  what  is  known  as  the  Factors'  Act,  Code, 
art.  3,  §  4  ?    And 

3.  If  neither  of  the  defendants  acquired  title  to  the  ring,  whether 
under  the  facts  of  the  case,  there  was  such  conversion  thereof  by 
the  defendants,  or  one  of  them,  as  would  entitle  the  plaintiff  to  re- 
cover? 

1.  It  is  certainly  a  well  established  principle  of  the  common  law, 
founded  as  it  would  seem,  upon  a  maxim  of  the  civil  law,  nemo 
plus  juris  in  alium  transferre  potest  quam  ipse  habet,  that  a  sale  by 
a  person  who  has  no  right  or  power  to  sell  is  not  effective  as  against 
the  rightful  owner.  Sales  made  in  market  overt  were  an  exception 
to  this  general  rule;  but  the  old  Saxon  institution  of  market  overt 
has  never  been  recognized  in  this  State,  nor  as  far  as  we  are  in* 
formed,  in  any  of  the  United  States.  Browning  v.  Magill,  2  H. 
&  J.  308;  Mowrey  y.  Walsh,  8  Cow.  238;  Dame  v.  Baldwin,  8  Mass. 
518;  Ventress  v.  Smithy  10  Pet.  175.  At  the  common  law  there* 
fore  a  person  in  possession  of  goods  oumot  oonfer  apm  another^ 
either  by  sale  or  pledge,  any  other  or  better  title  to  the  goods  thaa 
he  himself  has.  To  this  general  role  there  is  an  apparantexoeptioa 
in  fiivor  of  bona  fide  parchaseis  or  pledgees,  where  the  party  in  poe* 
session  making  the  sale  or  pledge  has  a  title  defeasible  on  accoonfc 
of  fraud,  or  by  reason  of  a  condition  in  the  contract  of  sale  under 
which  he  holds.  HaU  v.  Hmks,  21  Md.  406;  DanaldBim  v.  Far^ 
wtU,  93  U.  &  d3L  Therefore  to  make  either  a  sale  or  pledge 
fdid  as  against  tiie  real  owner,  where  the  sale  or  pkdge  ii 
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made  by  another  person,  it  is  incumbent  upon  the  person  claim- 
ing under  such  sale  or  pledge  to  show  that  the  party  making  it  had 
authority  from  the  owner.  Cole  v.  Northwestern  Bank,  L.  R., 
10  C.  P.  354,  363;  Johnson  v.  Credit  Lyonnais,  2  C.  P.  Div.  224, 
affirmed  on  appeal,  3  id.  32.  If  however  the  real  owner  of  the 
goods  has  so  acted  as  to  clothe  the  seller  or  pledgor  with  apparent 
authority  to  sell  or  pledge,  he  will  even  by  the  common  law  be  pre- 
cluded from  denying,  as  against  those  who  may  have  acted  bona  fide 
on  the  faith  of  that  apparent  authority,  that  he  had  given  such 
authority,  and  the  result  as  to  them  is  the  same  as  if  he  had  really 
given  it;  but  it  is  of  course  otherwise  in  respect  to  those  who  may 
have  acted  with  notice  of  the  want  or  limitation  of  authority  in 
point  of  fact. 

This  principle  of  estoppel,  as  applied  to  sales  or  pledges  of  goods 
or  merchandise,  is  aptly  and  completely  illustrated  in  the  familiar 
and  often  cited  case  of  Pickering  v.  Busk,  15  East,  38.  The 
case  was  decided  before  the  passage  of  any  of  the  English  Factor 
Acts,  and  the  facts  were  that  the  true  owner  had  bought  parcels  of 
hemp  through  Swallow,  who  was  a  broker  and  an  agent  for  sale. 
At  the  instance  and  request  of  the  plaintiff,  the  real  owner,  the 
hemp  was  transferred  on  the  books  of  the  wharfinger  from  the 
name  of  the  seller  to  that  of  Swallow,  who  without  express  authority 
from  the  owner  afterward  sold  it.  In  an  action  of  trover  by  the 
real  owner,  to  recover  for  the  conversion  of  the  hemp  thus  sold,  it 
was  held  that  the  transfer  on  the  books  of  the  wharfinger  by  the 
direction  of  the  plaintiff  to  the  name  of  Swallow  authorized  the 
latter  to  deal  with  the  h^mp  as  owner  with  respect  to  third  persons, 
and  that  the  plaintiff,  who  had  thus  enabled  Swallow  to  assume  the 
appearance  of  ownership  to  the  world,  should  abide  the  consequence 
of  his  own  act.  Lord  Ellenborough  said,  *^  It  cannot  fairlv  be 
questioned  in  this  case  but  that  Swallow  had  an  implied  authority 
to  sell.  Strangers  can  only  look  to  the  acts  of  the  parties,  and  to 
the  external  indicia  of  property  and  not  to  the  private  communica- 
tions which  may  pass  between  a  principal  and  his  broker;  and  if  a 
person  authorize  another  to  assume  the  apparent  right  of  disposing 
of  property  in  the  ordinary  course  of  trade  it  must  be  presumed  that 
the  apparent  authority  is  the  real  authority. ''  And  in  conclusion 
he  said:  '*  The  sale  was  made  by  a  person  who  had  all  ih^  indicia 
of  property;  the  hemp  could  only  have  been  so  transferred  into  his 
name  for  the  purpose  of  sale,  and  the  party  who  has  transferred  it 
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cannot  now  rescind  the  contract.  .If  the  plaintiff  had  intended 
to  retain  the  dominion  oyer  the  hemp,  he  should  have  placed  it  in 
the  wharfinger's  books  in  his  own  name." 

The  same  principle  though  applied  in  a  case  quite  different  in  its 
circumstances^  was  adopted  by  this  court,  in  the  case  of  Lister  v. 
Allen,  31  Md.  543.  And  in  the  recent  English  cases  of  Cole  v. 
Northwestern  Bank,  L.  R.,  10  C.  P.  Ex.  Ch.  354;  Johnson  v. 
ne  Credit  Lyonnaie,  2  C.  P.  Div.  224,  affirmed  on  appeal,  3  id. 
32;  and  the  City  Bank  v.  Barrow,  5  App.  Cas.  H.  L.  664, 
the  same  principle, with  its  proper  limitations^  was  fully  expounded 
both  as  it  exists  at  the  common  law,  independently  of  statute,  and 
as  it  has  been  modified  by  what  is  known  as  the  Factors'  Acts;  and 
those  cases  fully  and  clearly  maintain  the  principles  we  have  stated. 

In  this  case  there  is  no  evidence  that  there  was  any  express  au- 
thority by  the  plaintiff  to  De  Wolff  to  sell  the  ring;  though  there 
is  evidence  that  De  Wolff  wzs  authorized  to  procure  an  offer  for  it. 
This  of  course  reserved  to  the  plaintiff  the  right  to  accept  or  reject 
the  offer  if  one  was  made.  With  this  limitation  of  authority  there 
can  be  no  question  of  the  principle  propounded  in  the  plaintiff's 
first  prayer;  for  that  goes  upon  the  hypothesis  that  there  was  no 
sale  in  fact  to  Levi,  but  that  the  ring  was  simply  left  with  the  de- 
fendants, and  that  they  afterward  without  other  authority  sold  it. 
If  it  be  true  that  there  was  no  sale  to  the  defendants,  or  one  of 
them,  and  that  they  simply  having  the  possession  and  without  au- 
thority for  so  doing  sold  or  disposed  of  the  ring,  it  is  clear  they  were 
wrong-doers,  and  therefore  liable  for  the  conversion.  This  was  the 
theory  and  the  principle  upon  which  the  plaintiff^s  case  appears  to 
have  been  presented  in  the  court  below. 

2.  But  on  the  part  of  the  defendants  the  case  was  presented  in 
a  different  aspect.  According  to  the  theory  of  the  fourth,  fifth 
and  sixth  prayers  of  the  defendants,  there  was  a  sale  by  De  Wolff 
to  the  defendants,  or  one  of  them,  and  the  court  was  asked  by  the 
fourth  and  fifth  prayers  to  instruct  the  jury  that  if  they  found  that 
De  Wolff  was  a  dealer  in  jewelry,  and  with  knowledge  of  that  fact 
the  plaintiff  intrusted  him  or  intrusted  him  as  agent  with  the  pos- 
session of  the  diamond  ring,  and  thereby  put  it  in  his  power  to  act 
as  apparent  owner  thereof,  and  that  the  defendants  acted  upon  the 
faith  of  sach  apparent  ownership,  and  purchased  the  ring  for  value 
and  without  notice  of  the  ownership  of  the  plaintiff,  then  the 
plaintiff  could  not  recover* 
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The  sixth  prayer  proposed  to  submit  to  the  jury  to  find  whether 
the  ring  had  not  been  delivered  or  intrusted  to  De  Wolff  by  the 
plaintiff,  with  authority  to  sell  or  dispose  of  it  under  certain  limita- 
tions as  to  price.  But  as  we  .have  already  said  there  was  no  evi- 
dence of  such  authority  being  delegated  to  De  Wolff  and  the 
court  therefore  would  not  have  been  justified  in  submitting 
that  question  to  the  jury.  That  prayer  therefore  was  properly  re- 
fused. 

But  with  respect  to  the  propositions  involved  in  the  fourth  and 
fifth  prayers,  other  and  different  considerations  are  presented. 

Independently  of  the  provisions  of  the  statute  in  regard  to  the 
dealings  with  agents  and  factors,  it  is  very  clear,  upon  the  princi- 
ples that  we  have  already  stated,  that  the  bare  possession  of  goods 
by  one,  though  he  may  happen  to  be  a  dealer  in  that  class  of  goods, 
does  not  clothe  him  with  power  to  dispose  of  the  goods  as  though 
he  were  owner,  or  as  having  authority  as  agent  to  sell  or  pledge  the 
goods,  to  the  preclusion  of  the  right  of  the  real  owner.  If  he  sells 
08  owner  there  must  be  some  other  indicia  of  property  than  mere 
possession.  There  must,  as  in  the  case  of  Pickering  v.  Busk,  supra, 
and  more  fully  expounded  and  illustrated  in  Johnson  v.  T/ie  Credit 
Lyonnais,  supra,  be  some  act  or  conduct  on  the  part  of  the  real 
owner  whereby  the  party  selling  is  clothed  with  the  apparent  owner- 
ship, or  authority  to  sell,  and  which  the  real  owner  will  not  be 
heard  to  deny  or  question  to  the  prejudice  of  an  innocent  third 
party  dealing  on  the  faith  of  such  appearances.  If  it  were  other- 
wise, people  would  not  be  secure  in  sending  their  watches  or  arti- 
cles of  jewelry  to  a  jeweller's  establishment  to  be  repaired,  or  cloth 
to  a  clothing  establishment  to  be  made  into  garments.  If  DeWolff, 
instead  of  being  a  mere  peddler  of  jewelry,  had  occupied  a  shop 
where  he  carried  on  the  business  of  jeweller,  and  tlie  ring  had  been 
left  with  him,  either  to  be  mended,  or  reset,  or  to  be  exposed  to 
inspection  in  order  to  procure  an  offer  for  it,  without  any  authority 
to  sell  it,  we  suppose  it  to  be  clear,  that  the  owner  could  not  have 
been  divested  of  his  property  by  an  unauthorized  sale  by  the  jew- 
eller, under  such  circumstances.  And  if  he  could  not  be  divested 
of  his  property  by  sale  under  such  circumstances,  we  do  not  per- 
ceive how  the  present  case  could  be  distinguiflhed,  in  principle^ 
from  that  just  stated. 

[Omitting  the  other  questions.] 
Vol.  XLII— 43 
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Upon  the  whole  record,  we  find  no  error  in  any  of  the  mlings 
excepted  to,  and  we  most  therefore  affirm  the  judgment 


JudguMfU  affirmed. 


WOETHINGTOK  V.    StATE. 
(58Md.  40a.) 

Oriminal  law  —  larceny  outside  the  State, 

One  may  be  indicted  in  one  State  for  larceny  by  etealing  goods  in  another 
State  and  bringing  them  into  the  former,  bat  he  may  in  no  dicumstancea 
be  indicted  for  larceny  committed  in  another  State.* 

/^ONVIOTION  of  larceny.     The  opinion  states  the  case. 

Edward  Skike,  for  appellant. 

Charles  J.  M.  Owinn,  attorney-general,  for  appellee. . 

Grason,  J.  The  only  question  presented  in  this  case  is  whether 
an  indictment  for  the  larceny  of  goods  in  this  State  can  be  sus- 
tained upon  proof  showing  that  the  party  indicted  had  stolen  the 
same  goods  in  another  State  and  brought  them  within  our  juris- 
diction. 

This  question  has  never  been  settled  by  this  court.  In  1802,  as 
reported  in  Cummings  v.  State  of  Maryland,  1  H.  &  J.  340,  343,  it 
appears  that  Cummings  had  been  indicted  in  Baltimore  county  for 
the  larceny  of  a  mare,  and  the  jury  found  a  special  verdict  that 
Cummings  had  stolen  the  mare  in  Chester  county,  in  the  State  of 
Pennsylvania,  and  brought  her  into  this  State,  and  the  court  upon 
such  finding  adjudged  him  guilty.  A  writ  of  error  was  sued  out, 
but  the  General  Court  quashed  the  writ  because  it  was  not  returned 
within  the  time  required.  So  the  question  remains  an  open  one  in 
this  State.  The  authorities  elsewhere  are  very  conflicting  and  can- 
not be  reconciled.  In  Sutler^ s  case,  13  Coke,  53  ;  Anderson's 
case,   2  East's  P.  C.   772  ;   Pary's  and  Robert's  case,   id.    773, 
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and  in  Rex  y.  Prows,  1  Moody's  G.  C.  349,  it  was  held  that 
there  was  no  defined  beginning  of  the  necessary  fraudulent 
intent,  necessary  to  stamp  as  a  felony  any  subsequent  asportation 
of  the  same  goods  within  the  limits  of  England,  because  the  com- 
mon law  of  that  country  did  not  extend  to  and  did  not  form  any 
part  of  the  law  t>f  the  countries  in  which  the  larcenies  in  those 
cases  had  been  originally  committed.  The  goods  in  each  of  those 
cases  had  been  stolen  in  countries  to  which  the  common  law  did  not 
extend,  and  had  been  brought  into  England.  But  the  law  in  Eng- 
land  has  been  since  changed  by  act  of  Parliament.  It  seems  there- 
fore that  the  decisions  in  the  cases  referred  to  would  have  been 
different  if  the  common  law  of  England  had  formed  part  of  the 
law  of  the  countries  in  which  the  goods  had  first  been  stolen.  If 
this  be  so,  those  cases  would  be  authority  for  sustaining  the 
jarisdiction  of  the  Circuit  Court  for  Washington  county  over  this 
case,  for  the  common  law  forms  part  of  the  law  of  West  Virginia, 
where  the  goods  mentioned  were  first  stolen,  and  from  which  State 
they  were  brought  into  this  State ;  see  Declaration  of  Rights  of 
State  of  Virginia  of  1776,  the  Code  of  that  State  of  1860,  page  112, 
and  the  Code  of  West  Virginia  of  1868,  page  91,  and  the  Revised 
Code  of  the  latter  State  of  1879  ;  and  it  was  adopted  as  part  of  the 
law  of  this  State  by  the  Declaration  of  Rights  1776,  and  has  ever 
since  been  continued  such  by  the  Constitutions  of  1850,  1864  and 
1867. 

Larceny  consists  in  the  wrongful  taking  and  currying  away  the 
chattels  of  another  with  a  felonious  intent  to  convert  them  to  the 
taker's  own  use,  and  is  a  crime  at  the  common  law,  and  consequently 
an  offense  in  every  jurisdiction  in  which  the  common  law  is  part  of 
the  governing  law.  And  at  common  law  every  asportation  is  a  new 
taking.  1  Hale's  P.  Cr.  507-508;  1  Hawkin's  P.  Cr.,  ch.  19,  g  52; 
2  East's  P.  Cr.  771-772;  2  Russ.  on  Crimes,  327.  Wlien  a  person 
steals  goods  in  another  State  and  brings  them  into  this,  the  pei-sou 
stealing  them  cannot  be  indicted  and  punished  here  for  the  crime 
committed  in  the  former  State,  for  one  State  cannot  enforce  the 
criminal  laws  of  another,  but  the  act  of  bringing  such  stolen  goods 
into  this  State  is,  as  we  have  already  stated,  a  new  larceny,  for  which 
the  party  may  be  indicted  in  the  courts  of  this  State  and  punished. 
The  legal  authority  to  indict  and  punish  in  such  cases  has  been 
recognized  and  exercised  by  the  courts  of  many  States  of  the  Union^ 
and  we  refer  to  the  following  cases  :     State  v.  UnderwoofL  49  Me. 
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181;  Commonwealth  y.  Andrews,  2  Mass.  22-24;  3  Am.  Dec.  17; 
Com,  V.  Holder,  9  Gray,  7  ;  Com.  v.  WhiiCy  123  Mass.  433  ;  s.  c, 
25  Am.  Eep.  116  ;  FenHll  v.  CommonweaUh,  1  Duval,  156 ;  State 
V.  Bllis,  3  Comi.  187 ;  8  Am.  Dec.  175 ;  Wateon  v.  State,  36  Miss. 
612  ;  People  v.  WiUiams,  24  Mich.  164;  Myers  v.  People,  26  111. 
176  ;  State  t.  Bennett,  14  Iowa,  482;  State  w  Johnson,  2  Oreg.  115  ; 
Hamilton  v.  iSte^e,  11  Ohio,  435,  and  State  v.  Bartlett,  11  Vt.  653. 
The  same  principle  has  also  been  maintained  in  the  Federal  courts. 
See  U.  &  V.  Tolson,  1  Or.  C.  C.  269,  U.  ^.  v.  Hawkey,  2  id.  65  ;  U. 
S.  v.  Mason,  id.  410.  The  same  principle  is  also  announced  by 
Wharton  in  his  work  on  Criminal  Evidence  (8th  ed.),  §  111,  and 
his  work  on  Criminal  Law,  §  291,  and  by  Bishop's  Criminal 
Law,  §§  136-142,  and  notes  thereto.  In  some  of  the  other  States 
the  law  has  been  held  to  be  otherwise,  and  in  Xew  York  it  was  so 
held,  but  in  the  latter  State  the  law  has  been  since  changed  by  the 
legislature.  One  greiit  objection,  which  lias  been  urged  against 
the  principle  sustained  by  the  decisions,  to  which  we  have  referred, 
is  that  a  party  may  be  punished  twice  for  the  same  offense,  once  in 
the  State  where  the  larceny  wajs  first  committed,  and  again  in  the 
State  into  which  he  carried  the  stolen  goods.  If  a  paiiy  has  com- 
mitted a  crime  against  the  laws  of  two  States  we  can  perceive  no 
good  reason  why  he  should  not  be  punished  in  both  States ;  and 
Ml*.  Bishop  in  his  work  on  Criminal  Law,  §  136,  very  justly  says« 
*'  to  let  him  go  free  of  punishment  for  the  felony  which  he  has 
committed  against  our  laws  because  he  had  before  committed  a  sim- 
ilar felony  against  the  laws  of  another  country,  is  to  suffer  foreign 
laws  to  suspend  the  action  of  our  own." 

The  rulings  of  the  Circuit  Court  will  be  affirmed  and  the  cause 
remanded. 

Rulings  affirmed,  and  cause  remanded. 


McKiM  V.  King 
(jB»  Md.  sm 

NeffcUMe  inttrum&ni — itU&reel  coupons  —  transfer  after  maittrity. 

VHiere  interest  ooupooB,  pajable  to  bearer  on  a  specified  daj,  are  transferred 
after  that  day,  the  transferee  gets  no  better  titlo  than  the  transferrer  bad. 

rpBOVER.    The  opinion  states  the  case.    The  plaintiff  had  jndg- 
1     ment  bdow. 
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Edward  Otis  Binkley,  for  appellant. 
WiUicm  A.  Fisher,  for  appellees. 

BoBiKSOur^  J.  Certain  overdue  coupons  of  the  first  mortgage 
bonds  of  the  Western  Maryland  Railroad  Company^  belonging  to 
the  appellees,  were  deliyered  by  them  to  John  S.  Harden,  Jr.,  a  clerk 
in  the  office  of  said  company,  for  the  purpose  of  being  refunded. 
These  coupons  were  subsequently  deposited  by  Harden  with  the 
appellants,  as  collateral  security  for  a  loan  of  money  made  by  them 
to  him. 

The  coupons  were  payable  to  bearer  on  a  day  named,  and  had 
been  oyerdue  for  sometime. 

The  main  question  in  this  appeal  is,  whether  the  appellants  are 
entitled  to  hold  the  coupons  thus  deposited  with  them  by  Harden^ 
as  against  the  demand  of  the  appellees  ? 

By  a  series  of  decisions  in  both  the  Federal  and  State  courts, 
coupons  payable  to  bearer  or  order  are  treated  as  promissory  notes, 
possessing  all  the  incidents  of  negotiable  paper,  and  as  such  enti- 
tUng  the  holder  to  all  the  privileges  and  subjecting  him  to  the 
liabilities  of  ordinary  commercial  paper,  by  the  law-merchant. 
Moran  v.  Oommissioners  of  Miami  County y  2  Black,  722  ;  Gelpcke 
V.  City  of  Dubuque,  1  Wall.  175  ;  Thompson  v.  Lee  CouiUy,  3  id. 
327  ;  Smith  v.  Sac  County,  U  id.  139  ;  County  of  Ray  v.  Vansyde, 
96  U.  S.  675 ;  County  of  Boies  v.  Winters,  97  id.  83  ;  Burroughs 
on  Public  Securities,  581. 

If  passed  before  maturity,  the  holder  thereby  acquires  a  perfect 
title,  without  regard  to  the  mode  or  manner  by  which  such  title 
was  obtained  by  the  transferrer,  and  unaffected  by  the  equities 
attaching  to  them  in  the  hands  of  the  original  parties.  On  the 
other  hand,  if  they  are  transferred  after  maturity,  the  bolder  takes 
no  better  title  than  the  transferrer  had,  and  if  they  were  obtained. 
by  him  by  fraud  or  theft,  no  title  passes  against  the  lawful  ownen. 
Burroughs  on  Public  Securities,  581-3  ;  Jones  on  Railroad  Secari--> 
ties,  §§  324-5  ;  BveHson  v.  Nat.  Bank  of  Newport,  %%  N.  Y.  14 ; 
8.  c,  23  Am.  Rep.  9  ;  Fisher  v.  Leiand,  4  Gush.  456. 

At  one  time  it  was  doubted  whether  the  mere  fact  that  a  nego- 
tiable note  was  overdue  at  the  time  of  the  transfer  was  in 
itself  sufficient  to  affect  the  title  of  the  holder,  and  whether  it  was 
not  necessary  that  there  should  be  something  on  the  face  of  the 
paper,  besides  the  day  of  payment,  to  show  that  it  had  been  actu« 
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ally  dishonored.  This  doubt  was  expressed  by  Lord  Kbkyon,  in 
Brown  v.  Davies,  3  T.  R.  80,  decided  in  1789,  but  Ashubst  and 
BuLLER,  JJ.,  were  of  opinion  that  the  mere  fact  of  its  being  over- 
due at  the  time  of  the  transfer  was  sufficient  to  affect  the  title, 
4ind  that  one  taking  a  note  under  such  circumstances  takes  it  upon 
the  credit  of  the  transferrer.  Subsequently  in  Boehm  v.  Sterling, 
7  T.  R.  423,  430,  Lord  Ken  yon  gave  his  assent  to  the  rule  thus 
laid  down,  and  it  has  never  since  been  questioned. 

We  have  found  no  case  to  support  the  appellant's  contention, 
that  like  bank  notes,  a  perfect  title  passes  to  the  coupons  by 
delivery  both  before  and  after  maturity.  Bank  notes  are  issued  for 
the  purpose  of  indefinite  circulation,  while  as  to  coupons,  although 
transferable  like  other  commercial  paper  after  maturity,  subject  to 
the  rights  of  antecedent  parties,  their  circulation,  as  money,  is  not 
the  object  for  which  they  are  issued. 

In  Evertson  v.  National  Bank  of  Newport,  66  N.  Y.  14  ;'  s.  c, 
23  Am.  Rep.  9,  the  coupons  were  purchased  before  the  days  of 
grace  had  expired,  and  the  court  held  that  the  purchaser  acquired 
a  perfect  title,  because  the  coupons  were  entitled  to  days  of  grace 
allowable  to  commercial  paper.  **  It  is  only  as  negotiable  commercial 
paper,"  say  the  court,  *'  that  the  plaintiff,  as  a  bona  fide  purchaser, 
could  acquire  a  good  title  to  the  coupons  from  one  having  no  title 
thereto ;  and  he  can  only  acquire  such  title  by  a  purchase  under 
the  same  circumstances  that  would  give  him  a  title  to  other  com- 
mercial paper." 

In  Vennilye  v.  Adams  Express  Company,  21  Wall.  139,  it  was 
held  that  bonds  and  treasury  notes  of  the  United  States,  payable 
to  bearer  at  a  definite  time,  were  to  be  considered  as  negotiable 
paper,  and  their  transferability  is  subject  to  the  commercial  law  of 
other  paper  of  that  character ;  and  if  passed  after  maturity,  the 
title  of  the  holder  was  subject  to  the  riglits  of  antecedent  parties, 
to  the  same  extent  as  other  paper  bought  after  its  maturity.  Jus- 
tice Miller,  in  delivering  the  opinion  of  the  court,  says  :  "  Bank- 
ers, brokers  and  others  cannot,  as  was  attempted  in  this  case,  es- 
tablish by  proof  or  usage  a  custom  in  dealing  in  such  paper,  which 
in  their  own  interest  contravenes  the  established  commercial  law." 

Finding  no  error  in  the  rulings  below,  the  judgment  will  be 

affirmed. 

Judgjfient  affirtned. 
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Staiuie  of  flwidt  '^memoremdum  —  delivery  —  manner  of  eigning  —  wbee' 

quent  letter. 

A  memonndiun  ander  the  statate  of  fraads  need  not  be  delivered,  and  is  euf- 
fidently  signed  by  the  name  being  printed  in  a  letter-head,  the  contract  be- 
ing anderwritten  bat  not  otherwise  signed  ;  or  the  contract  may  be  estab- 
lished by  a  letter  referring  to  the  sale  and  stating  its  terms,  and  signed  in 
the  ordinary  way,  although  the  letter  repudiates  the  contract.  (See 
note,  p.  847.) 

ACTION  for  breach  of  contract  of  sale.     The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Orlando  F,  Bump,  for  appellants. 

B.  Howard  ffaman,  and  Edgar  H.  Gans,  for  appellee. 

Stoke,  J.  One  of  the  questions  presented  for  our  consideration 
in  this  case  is,  whether  the  '^  note  or  memorandum  in  writing  " 
required  by  the  seventeenth  section  of  the  statute  of  frauds,  must 
be  delivered  to  the  other  party  thereto.  It  is  apparent  from  the 
evidence  that  the  note  or  memorandum  in  writing  relied  on  in  this 
case  was  made  by  the  book-keeper  of  the  appellants  by  the  direction 
of  one  of  them,  and  by  the  book-keeper  placed  in  their  safe,  among 
other  papers,  where  it  remained  from  the  27th  of  August,  1881,  the 
day  on  which  it  was  written,  until  it  was  produced  in  court,  at  the 
trial  of  the  case  in  February,  1882.  There  is  no  evidence  that  tliis 
note  was  ever  seen  by  the  appellee,  or  even  its  existence  known  to 
him  until  the  trial ;  and  it  certainly  never  was  delivered  to  him,  or 
went  out  of  the  possession  of  the  appellants,  until  produced  in 
court.  It  is  strongly  insisted  by  the  appellants  that  the  statute  is 
not  gratified  without  a  dAivery  of  this  note  or  memorandum.  It 
must  be  borne  in  mind  that  the  statute  of  frauds  was  not  enacted 
for  cases  where  the  parties  have  signed  a  written  contract ;  for  in 
these  cases,  the  common  law  affords  quite  a  sufficient  guarantee 
against  frauds  and  perjuries,  as  is  provided  by  the  statute.  The 
'  intent  of  the  statute  was  to  prevent  the  enforcement  of  parol  con- 
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tracts,  unless  the  defendant  could  be  shown  to  have  executed  the 
alleged  contract  by  partial  performance,  or  unless  his  signature  to 
some  written  note  or  memorandum  of  the  bargain  —  not  to  the 
bargain  itself,  could  be  shown. 

The  existence  of  the  note  or  memorandum  presupposes  an  anto- 
cedent  contract  by  parol,  of  which  the  writing  is  a  note  or  memo- 
randum.    Benjamin  on  Sales,  §  208. 

Now  the  statute  itself  is  entirely  silent  on  the  question  of  the 
delivery  of  the  note  or  memorandum  of  the  bai^ain,  and  its  literal 
requirements  are  fulfilled  by  the  existence  of  the  note  or  memo- 
randum of  the  bargain,  signed  by  the  party  to  be  charged  thereby. 
The  statute  itself  deals  exclusively  with  the  existence  and  not  with 
the  custody  of  the  paper. 

If  the  non-delivery  of  the  note  does  not  violate  the  letter  of  the 
statute,  would  it  violate  its  spirit  and  be  liable  to  any  of  the  mis- 
chiefs which  the  statute  was  made  to  prevent  ? 

The  statute  was  passed  to  prevent  fraud  practiced  through  the 
instrumentality  of  perjury.  It  was  passed  to  prevent  the  defend- 
ant from  suffering  loss,  upon  the  parol  testimony  of  either  a  per- 
jured or  mistaken  witness,  speaking  of  a  bargain  different  from  the 
one  in  fact  made.  It  made  the  defendant  only  liable  when  a  note 
or  memorandum  of  the  bargain  signed  by  himself  was  produced  at 
the  trial. 

If  produced  from  the  defendant's  own  custody,  it  guards  against 
the  mischief  that  the  statute  was  passed  to  prevent,  just  as  well  as 
if  produced  from  the  custody  of  the  plaintiff.  The  plaintiff  is  the 
one  likely  to  suffer  by  leaving  the  evidence  of  his  bargain  in  the 
hands  of  the  defendant — not  the  defendant  himself. 

The  statute  of  frauds  is  an  English  statute,  and  in  the  absence 
of  any  express  adjudication  of  our  own  court,  we  naturally  look  to 
the  English  courts  as  the  best  expounders  of  their  own  statute,  and 
gather  from  them  the  principles  which  should  guide  us  in  constru- 
ing it. 

In  the  case  of  GHbson  v.  Holland,  L.  R,  1  C.  P.  1,  the  only  note 
or  memorandum  of  the  bargain  was  a  letter  addressed  by  the  de- 
fendant to  his  own  agent ;  the  court  decided  that  to  be  sufficient, 
and  Erle,  G.  J.,  in  delivering  his  opinion,  said  :  ''But  the  objeo* 
tion  relied  on  is,  that  the  note  or  memorandum  of  that  contract  was 
a  note  passing  between  the  defendant,  the  party  sought  to  be  charged^ 
and  his  own  agent,  and  not  between  the  one  contracting  party  and 
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the  other."  The  object  of  the  statate  of  frauds  was  the  preyen- 
tion  of  perjury  in  the  setting  up  of  contracts  by  parol  evidence, 
which  is  easily  fabricated.  With  this  view,  it  requires  the  contract 
to  be  proved,  by  the  production  of  some  note  or  memorandum  in 
writing.  Now  a  note  or  memorandum  is  equally  corroborative, 
whether  it  passes  between  the  parties  to  the  contract  themselves, 
or  between  one  of  them  and  his  own  agent.  Indeed  one  would 
incline  to  think  that  a  statement  made  by  the  party  to  his  own 
agent  would  be  the  more  satisfactory  evidence  of  the  tueo. 

In  Johnson  v.  Dodgson,  2  M.  &  W.  653,  the  defendant  made  this 
note  of  the  sale  in  his  own  book,  and  got  the  agent  of  the  plaintiff 
to  sign  it,  and  the  defendant  retained  the  book  in  his  own  possession. 
It  was  held  by  the  court,  that  the  note  or  memorandum  was  suffi- 
cient, and  the  plaintiff  recovered.  No  notice  appears  to  have  been 
taken  by  the  court  in  their  opinion  of  the  fact  that  the  memoran- 
dum had  not  been  delivered,  but  had  been  retained  possession  of  by 
the  defendant.  But  in  the  argument  of  the  case,  counsel  of  de- 
fendant said  :  "  Suppose  the  defendant  had  simply  made  a  memo- 
randum in  his  own  book,  that  on  such  a  day  the  plaintiff  sold  to 
him,  would  that  be  sufficient?"  To  which  Parke,  J.,  replied, 
"  If  he  meant  it  to  be  a  memorandum  of  a  contract  between  the 
parties,  it  would." 

From  these  authorities,  and  the  reasons  upon  which  they  were 
decided,  we  are  of  opinion  that  delivery  is  not  essential  to  the 
validity  of  the  note  or  memorandum  of  sale. 

The  next  question  which  arises  is,  whether  the  note  or  memo- 
randum in  this  case  is  signed  by  the  defendant  ?    The  note  is  in 

these  words : 

'•  Office  of  Drury,  I  jams  &  Rankin, 

Wholesale  and  Retail  Oracersy  and  Dealers  in  Flour,  Feed  and 

Fertilizers,  cor.  Gay  and  High  streets, 

E.  T.  Drury, 

W.  H.  I  JAMS,  Jr. 

S.  M.  Rankin,  Jr.  Baltimore,  Aug.  27,  1881. 

Sold  W.  H.  H.  Yonngft  Co.,  2,500  cans,  say  5,000  doz.  C.  C.  C. 

tomatoes  @  tl.lO  p'rdoz.  cash  ;  cars  at  Phila.  Depot,   Balto.,  Md. 

5,000  dozen,  @  $1.10  c  $5,500,00." 

It  appears  that  all  the  words,  preceding  the  words,  "Baltimore, 
August  27,  1881 "  were  printed,  and  that  the  printed  part  was  a 
letter  head,  and  the  written  portion  under  the  heading.  The  names 
Vol.  XLII— 44 
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of  the  defendants  being  in  print,  and  at  the  beginning  of  the  note, 
the  question  is,  whether  it  is  a  suiScient  signing  ? 

It  is  entirely  immaterial  in  what  part  of  the  instrument  the  name 
of  the  party  to  be  charged  appears,  if  it  is  put  there  by  him,  or  by 
his  authority.     Higdon  y.  TTiomas,  1  H.  &  G.  152. 

This  decision  of  our  court  settles  the  question  that  the  place  of 
the  signature  in  the  memorandum  is  immaterial,  and  the  English 
*cases  are  equally  emphatic  that  the  name  may  as  well  be  printed  as 
written,  if  the  printed  name  is  adopted  by  the  party  to  be  chaiged. 

In  Schneider  v.  Norrisy  2  Maule  &  Selwyn,  286,  Lord  Ellen- 
borough  decided  that  the  appropriation  and  recognition  of  a 
printed  name  was  sufficient. 

It  is  therefore  a  sufficient  signing  if  the  name  be  in  print,  and  in 
any  part  of  the  instrument,  provided  that  the  name  is  recognized 
and  appropriated  by  the  party  to  be  his.  The  note  or  memorandum 
in  this  case  upon  its  face  contains  all  the  necessary  terms  of  a  com- 
plete bargain. 

The  names  of  the  vendors  and  purchasers,  the  quantity  and 
quality  of  the  goods  contracted  for,  the  price  at  which  they  were 
sold,  and  the  terms  of  sale  and  the  place  of  delivery,  are  all  clearly 
expressed  therein,  and  make  a  sufficiently  good  memorandum  re- 
quired by  the  statute. 

If  the  above  mentioned  memorandum  was  insufficient  of  itself, 
the  following  letter  addressed  by  the  defendants  to  the  plaintiff, 
and  which  sufficiently  refers  in  its  terms  to  the  former  note  or 
memorandum,  would  certainly  be  sufficient  when  taken  in  connec- 
tion with  it,  to  take  this  case  out  of  the  statute: 

''Office  of  Drury,  Ijams  &  Rankin, 
Wholesale  and  Retail  Grocers  and  Dealers  in  Flour,  Feed  and  Fer- 

tilizers,  cor.  Gray  and  High  Streets. 
E.  T.  Drury, 

W.  H.  Ijams,  Jr., 

S.  M.  Rankin,  Jr.,  Baltimore,  Aug.  29,  1881. 

Mess.  W.  H.  H.  Young  <&  Co.. 

Gents  —  We  regret  to  say,  it  is  impossible  for  the  Chase's  Can- 
ning Co.  to  furnish  the  2,500  cases,  3  c  tomatoes  purchased  of  us 
on  the  27th  inst.,  at  tl.lO  per  dozen.  Nor  do  we  think  it  possible 
to  fill  order  this  season,  as  the  fruit  cannot  be  procured. 

Hoping  this  may  be  entirely  satisfactory. 

We  are  very  respectfully, 

Drury,  Ijams  &  Rankin," 
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There  is  no  dispute  as  to  the  signature  of  the  defendants  to  this 
letter^  or  that  it  was  addressed  to  the  plaintiff,  and  without  the  aid 
of  any  parol  evidence  it  can  easily  be  connected  with  the  memoran- 
dum of  27th  August,  1881. 

That  the  letter  refers  to  the  same  bargain  or  sale  that  the  memo- 
randum does  is  sufficiently  shown  upon  the  face  of  it,  as  it  men- 
tions the  same  sort  of  goods,  the  same  quantity  and  price,  and  re- 
fers to  the  same  date. 

The  two  papers  can  then  be  connected  with  sufficient  certainty, 
without  the  aid  of  any  extrinsic  evidence,  and  together  make  a 
memorandum,  meeting  the  requirements  of  the  statute  even  if  the 
memorandum  of  sale  itself  were  insufficient. 

We  have  then  a  sufficient  note  or  memorandum  of  a  bargain, 
provided  the  jury  were  satisfied  that  an  antecedent  parol  bargain, 
snbstantially  agreeing  with  the  said  note  or  memorandum,  had  been 
made  between  plaintiff  and  defendants. 

Whether  such  antecedent  parol  bargain  had  been  made  or  not, 
▼as  for  the  jury  to  decide,  and  it  was  also  for  the  jury  to  determine 
the  question,  whether  the  j^rinted  names  were  adopted  and  appro- 
priated by  the  defendants  as  theirs,  as  well  as  the  fact  of  the  memo- 
randum being  the  act  of  their  authorized  agent. 

[Omitting  other  matters.] 

Jtidgment  qffirmed. 

NoRBTTHB  Rbpobtkb.— In  Cat)6  ▼.  BatAing»^  7  Q.  B.  D.  186,  an  action  for  breach  of 
•oontract  for  the  hire  of  a  carriage  for  more  than  a  year  from  the  date  of  the  a^^reement, 
at  a  speeilled  sum  per  month,  it  was  proved  that  the  plaintiff  agreed  to  let  the  carriage 
to  tbe  defendant ;  a  memorandum  of  the  terms  of  the  agreement  was  signed  hj  the 
idaintiff  but  not  by  the  defendant.  The  defendant  subsequently  wrote  a  letter  to  the 
plaintiff  desiring  to  terminate  the  agreement,  in  which  he  referred  to  "  our  arrangement 
for  the  hireof  your  carriage/'  and  "my  monthly  payment."  There  was  no  other  arrange- 
ment between  the  parties  to  which  the  ezprrasions  of  the  defendant  could  have  any  ref- 
eivnce  except  the  agreement  contained  in  the  memorandum  signed  by  the  pluiir  iff.  Held, 
that  the  letter  of  the  defendant  was  so  connected  by  reference  to  the  d  xMi>ne:ii  contain- 
ing tbe  terms  of  the  arangement  as  to  constitute  it  a  note  and  memorandutn  or  the  con- 
tract dgned  by  him,  within  the  fourth  section  of  the  statute  of  frauds.  T)i«'  court  said  : 
"  There  is  abundant  evidence  that  there  was  an  agreement  which  was  not  r^-scinded  ;  but 
the  defendant  now  contends  that  he  is  not  liable  because  he  signed  uu  inemorandura  in 
writing  of  the  contract.  It  has  however  been  long  settled  that  the  whole  of  the  agreement 
need  not  appear  on  one  document,  but  the  agreement  may  be  made  out  from  several 
documents.  The  only  document  signed  in  this  case  by  the  defendant  was  the  letter  of  the 
nth  Pebroary,  which  does  not  in  itself  contain  the  terms  of  the  contract.  In  Dohell  v. 
HutcMnann^  3  Ad.  &  E.  866,  Lord  Denm ak  states  the  law  on  this  subject  to  be  as  follows : 
'The  cases  on  the  subject  are  not  at  first  sight  uniform  ;  but  on  examination  it  will  be 
found  that  they  establish  this  principle,  that  when  a  contract  or  note  exists  which  binds 
one  party,  any  subsequent  note  in  writing  signed  by  the  other  is  sufficient  to  bind  him. 
provided  it  either  contains  In  itself  the  terms  of  the  contract,  or  refers  to  any  writing 
whidi  contains  them.     This  letter  in  question  refers  to  '  our  arrangement.'    Mr.  Quily  in 
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his  argument  contended  that  that  might  refer  to  some  other  and  different  parol  arraaice- 
ment;  but  it  seems  to  us  that  this  feforence  to  the  former  docomeot  Is  8ufllcientf.in  accord« 
ance  with  the  principle  laid  down  in  Ridffioay  ▼.  Hortoti^  ubi  sup. .  where  *  instructions  ' 
were  referred  to,  and  it  was  held  that  parol  eridence  might  be  given  to  identify  the  ins^vo- 
tions  referred  to,  with  certain  instructions  in  writing.  This  principle  was  applied  in 
Bauman  v.  Jame8, 16  L.  T.  Hep.  (N.  S.)  li}6,  and  carried  still  further  in  Long  v.  Miliar, 
41  id.  800,  in  which  Bramwkll,  L.  J.,  sajs:  ^The  first  question  to  be  considered  is 
whether  there  is  a  contract  Talid  according  to  the  provisions  of  the  statute  of  frauds, 
section  4.  I  thinlc  that  there  is  a  sufficient  memorandum.  The  plaintiff  has  signed 
a  document  containing  all  the  terms  necessary  to  constitute  a  binding  agreement, 
so  that  If  he  committed  a  breach  of  it  he  would  be  liable  to  an  action  for  damaices. 
or  to  a  suit  for  specific  performance.  But  the  point  to  be  established  by  the  plaintiff 
is  that  the  defendant  has  bound  himself,  and  a  receipt  was  put  In  evidence  signed 
by  him,  and  containing  the  name  of  the  plaintiff,  the  amount  of  the  deposit,  and 
some  description  of  the  land  sold.  The  receipt  also  uses  the  word,  purchase,^ 
which  must  mean  an  agreement  to  purchase,  and  It  becomes  apparent  that  the  agree- 
ment alluded  to  Is  the  agrement  signed  by  the  plaintiff,  so  soon  as  the  two  documents  are 
placed  side  by  side.  The  agreement  referred  to  may  be  identified  by  parol  evidence.* 
He  then  goes  on  to  add,  '  I  may  further  illustrate  my  view  by  putting  the  following  case : 
Suppose  that  A.  writes  to  B.  saying  that  he  will  g^ive  1,000{  for  B.'s  estate,  and  at  the 
same  time  states  the  terms  in  detail,  and  suppose  that  B.  simply  writes  back  in  return, 
'  I  accept  your  offer.*  In  that  case  there  may  be  an  Identiflcation  of  the  documents  by. 
parol  evidence,  and  it  may  be  shown  that  the  offer  alluded  to  by  B.  Is  that  made  by  A., 
without  infringing  the  statute  of  frauds,  section  4,  which  requires  a  note  or  memoran- 
dum In  writing.*  Under  the  circumstance  of  this  case  we  think  that  the  two  documents 
of  the  11th  February  and  the  1st  December  are  connected.  We  may  exclude  the  evidence 
of  the  defendant  as  to  what  was  passing  in  his  mind  when  he  wrote  the  letter,  for  It  is 
clear  on  the  evidence  that  there  was  no  arrangement  between  the  parties  other  than 
this  particular  one.  We  therefore  hold  that  the  defendant's  letter  is  so  connected  with 
the  former  letter  of  the  plaintiff  as  to  make  it  a  note  and  a  memorandum  of  theocmtract 
signed  by  the  defendant,  so  rendering  him  liable  to  fulfill  the  contract.'* 

In  Townsend  v.  HargraveA,  118  Mass.  825,  the  court  said  :  "The  purpose  of  this  cele- 
brated enactment,  as  declared  in  the  preamble  and  gathered  from  all  its  provisions,  is  to 
prevent  fraud  and  falsehood,  by  requiring  a  party  who  seeks  to  enforce  an  oral  contract 
in  court,  to  produce,  as  additional  evidence,  some  written  memorandum  signed  by  the  party 
sought  to  be  charged,  or  proof  of  some  act  confirmatory  of  the  contract  relied  on.  It  does 
not  prohibit  such  contract.  It  does  not  declare  that  It  shall  be  void  or  illegal,  unless  cer- 
tain formalities  are  observed.  If  executed,  the  effect  of  its  performance  on  the  rights  of 
the  parties  is  not  changed ,  and  the  consideration  may  be  recovered.  Stone  v.  Dennimnu, 
18  Pick.  1 ;  83  Am.  Dec.  664 ;  Basfori  v.  Pearson,  0  Allen,  887 ;  NtUting  v.  DUkinttoiu  8  id.  640. 
The  memorandum  required  is  the  memorandum  of  only  one  of  the  parties;  the  attemai^ve 
acts  of  the  seventeenth  section  proceed  from  one  only;  they  presuppose  a  contract,  and  are 
in  affirmance  or  partial  execution  of  it;  they  are  not  essential  to  its  existence;  need  not  be 
contemporaneous,  and  are  not  prescribe  elements  in  its  formation.  It  is  declared  In  the 
fourth  section  that  no  action  shall  be  brought  upon  the  promises  therafn  named,  unless 
Kome  memorandum  of  the  agreement  shall  be  in  writing  ;  and  in  the  seventeenth  that  no 
contract  for  the  sale  of  goods  *  shall  be  allowed  to  be  good,*  or,  as  In  our  statute,  *  shall  be 
good  and  valid,*  unless  the  buyer  accepts  and  receives  part  or  gives  earnest,  or  there  is 
some  memorandum  signed  by  the  parties  to  be  charged,  or  as  In  our  statute,  by  the  party 
to  be  charged.  It  is  true  there  is  difference  In  phraseology  in  these  sections ;  but  in  view 
of  the  policy  of  the  enactment,  and  the  neoessUy  of  giving  oonslBteDcy  to  all  Its  parts,  this 

fference  cannot  be  held  to  change  the  force  and  effect  of  the  two  sections.  *■  Allowed  to 
to  be  good  *  means  good  for  the  purpose  of  a  reoovery  under  it ;  and  the  clause  in  the  last 
part  of  the  lattter  section,  which  requires  the  memorandum  to  be  signed  by  the  party  or 
parties  to  be  charged,  implies  that  the  validity  Intended  Is  that  which  will  support  an 
action  on  the  contract.  We  find  no  case  in  which  It  Is  distinctly  and  authoritatively  held 
otherwise.  See  Lermix  v.  Bnmn,  12  C.  B.  801  ;  CarringUm  ▼.  Boot$^  ZU.A  W,M8; 
fisode  V.  Lamb,  6  Exch.  180;  Browne  8t.  Frauds,  fiS  116,  186.'* 


APEIL  TEEM,  1882. 


349 


Drurj  V.  Young. 


'*  In  canying  out  ite  purpoae,  the  statute  only  aif ects  the  modes  of  proof  as  to  all  cod- 
tracts  within  it.  If  a  memorandum  or  proof  of  any  of  the  alternative  requirements 
peculiar  to  the  seTenteenth  sectioa  be  ftimished ;  If  acceptance  and  actual  receipt  of  part 
be  shown ;  then  the  oral  contract,  as  proved  by  the  other  evidence,  is  established  with  all 
the  consequences  which  the  common  law  attaches  to  it.  If  it  be  a  completed  contract  ac- 
cording to  common-law  rules,  then  as  between  the  parties  at  least,  the  property  vests  in 
the  purdiaser,  and  a  right  to  the  price  in  the  seller,  as  soon  as  It  is  made,  subject  only  to 
the  seller^s  lien  and  right  of  stoppage  in  trantdtu, 

"  Many  points  decided  in  the  modem  cases  support  by  the  strongest  implication  the 
construction  here  given.  Thus,  if  one  party  has  signed  the  memorandum,  the  contract 
esn  be  enforced  against  him,  though  not  against  the  other,  showing  that  the  promise  of 
the  other  Is  not  wholly  void,  beeauae  it  affords  a  good  and  valid  oonslderation  to  support 
the  promise  which  by  reason  of  the  memorandum  may  be  enforced.  Reun  v.  Pickkey, 
L.  R.,  l£x.  »«S. 

'*  The  memorandum  is  sulBoient  if  it  be  only  a  letter  written  by  the  party  to  his  own 
agent ;  or  an  entry  or  record  in  his  own  books ;  or  even  if  it  contain  an  express  repudia- 
tion of  the  oo^ract.  And  this  because  it  is  evidence  of,  but  does  not  go  to  make  the  con- 
tract. Gibmm  v.  HoUand,  L.  R,,  1  C.  P.  1 ;  Buxton  v.  Rugt^  L.  R.,  7  Ex.  1,  879  ;  Allen  v. 
Beimet,  8  Taunt.  169;  TufU  v.  Plymovth  Gold  Mining  Cb.,  U  Allen,  407;  Aiym  Co.y- 
AUMny,  iS6  N.  T.  496;  8. a,  14  Am.  Rep^  »«.* 


fi 
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Gunning  v.  Royal. 

(60  Min.  46.) 

Negotiable  instrument  —  eoneideraiion  —  eetoppel. 

One  who  has  given  his  note  to  settle  a  claim  for  inj  ary  to  hired  propertj  maj 
show,  as  between  liimself  and  the  pajee,  that  he  was  not  liable  for  that  in 
jury. 

ACTION  on  a  promissory  note.      The  ooinion  shows  the  point 
The  plaintiff  had  judgment  below. 

Cowan  i&  McCahe,  for  appellant. 

W,  R.  Spears,  for  appellee. 

Campbell,  J.  The  facts  disclosed  by  the  evidence  acquit  Gun- 
ning of  all  blame  with  respect  to  the  injury  to  the  mare  and  cart  he 
had  hired  of  Royal.  He  was  therefore  not  legally  answerable  to 
Royal  for  the  loss  he  suffered,  or  any  part  of  it,  and  the  giving  of 
his  note  in  settlement  of  the  *' controversy"  did  not  preclude  him 
from  showing  that  he  was  not  legally  liable  for  the  payment  of  the 
sum  promised.  The  existence  of  a  dispute  or  controversy  between 
parties  is  not  a  sufficient  consideration  to  support  a  promise  to  pay 
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money  in  settlement  of  it^  where  no  valid  demand  for  any  thing 
whatever  exists  in  favor  of  the  promisee.  There  must  be  a  valid 
demand  to  some  extent,  or  for  something,  to  uphold  a  promise  of 
this  kind.  Giving  a  note  to  settle  a  dispute  or  controversy  does  not 
impose  any  liability  on  the  maker,  if  he  gains  nothing  and  the 
payee  loses  nothing  by  it.  In  such  case,  it  devolves  on  the  maker 
of  the  note,  when  sued,  to  show  the  entire  want  of  any  consideration 
for  his  promise,  and  Gunning  did  so  in  this  case.  Foster  v.  Meits, 
55  Miss.  77,  and  cases  there  cited  ;  Boone  v.  Boone^  58  id.  820. 

Reversed  and  remanded. 


Cbaft  v.  Bloom. 

(M  MI88.  09.) 

AsugnmerUfor  henejU  of  creditors  — fraud  —  lawyer's  fee. 

An  aaaignment  for  the  benefit  of  creditors,  fraudulently  intended  bj  the 
asfiignor,  \b  not  cured  bj  the  good  faith  of  the  beneficiaries,  without  new 
conaideration ;  and  a  provision  for  the  fee  of  the  lawyer  for  drawing  the 
instrament  will  not  support  such  an  assignment  although  he  was  ignorant 
of  the  fraud. 

ATTACHMENT  proceedings.     The  opinion  and  head-note  show 
the  points.     The  claimant  had  judgment  below. 

Waisonj  Watson  (&  Smith  and  C,  B.  Howry,  for  appellant. 

Strickland  £  Wooten  and  L.  Johnson,  for  appellees. 

Chalmers,  C.  J.  The  court  below  properly  held  that  the  deed 
of  assignment  in  this  case  was  not  fraudulent  upon  its  face  ;  and 
the  jury  properly  found,  as  we  think,  that  it  was  shown  by  the  testi- 
mony to  have  in  fact  been  executed  by  the  grantor  with  intent  to 
defraud  his  creditors.  It  is  urged  however  by  the  appellant  that 
the  verdict  and  judgment  must  be  reversed  because  of  erroneous 
rulings  of  the  court  in  giving  and  refusing  instructions  to  the  jury. 
Thus  it  is  said  that  the  court  erred  in  charging  the  jury  that  if  they 
believed  that  the  assignment  was  made  with  fraudulent  intent  on 
the  part  of  the  assignor,  the  assignee  obtained  no  title,  though  he 
himself  was  ignorant  of  snc^li  intent ;  and  refused  a  charge  asked  by 
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the  assignee  to  the  effect  that  he  was  to  be  deemed  a  purchaser  for 
ralue  and  therefore  acquired  a  good  title  by  virtue  of  his  own  good 
faith,  even  though  the  instrument  was  made  with  fraudulent  intent 
on  the  part  of  the  grantor.  Whatever  contrariety  of  opinion  may 
elsewhere  exist  as  to  the  merits  of  these  conflicting  propositions, 
nothing  is  better  settled  in  this  State,  than  that  he  who  merely 
receives  a  security  for  a  pre-existing  debt  without  the  advance  of 
any  new  consideration,  is  to  be  regarded  and  treated  as  a  volunteer, 
and  not  as  a  purchaser  for  value.  Surget  v.  Boydj  57  Miss.  485. 
All  the  debts  secured  by  the  assignment  in  the  present  case  except 
one  (to  be  presently  considered)  were  pre-existing  debts,  and  it  is 
not  pretended  that  any  new  consideration  was  advanced  either  by 
the  assignee  or  by  the  creditors,  whose  trustee  he  was.  The 
instructions  of  the  court  were  therefore  correct  on  this  point. 

[Omitting  an  obiter  consideration.] 

It  is  said  however  that  there  is  one  debt  secured  by  the  assign- 
ment in  this  case  which  is  not  of  this  character,  and  that  the  bona 
fides  of  the  holder  of  that  claim  will  uphold  the  instrument  at  least 
to  the  extent  of  protecting  this  demand  without  regard  to  the 
intent  of  the  assignor.  This  is  the  fee  due  the  attorneys  who  ad- 
vised the  execution  of  and  prepared  the  assignment.  When  called 
upon  for  their  advice  and  assistance  in  the  matter,  they  demanded 
a  fee  of  five  hundred  dollars,  and  when  the  debtor  professed  his 
inability  to  pay  so  large  a  sum  they  proposed  to  release  him  from 
all  pei*sonal  liability,  and  to  accept  in  lieu  of  it  a  stipulation  in  the 
deed  that  the  fee  should  be  a  preferred  debt  and  should  be  paid 
by  the  assignee  out  of  the  assets  among  the  first  debts  secured. 
This  proposition  was  accepted  and  the  instrument  was  drawn  ac- 
cordingly. It  is  admitted  that  the  attorneys  had  no  knowledge  or 
suspicion  that  the  debtor  had  any  intention  of  defrauding  his  credi- 
tors in  making  the  assignment,  and  the  entire  good  faith  of  the 
attorneys  themselves  is  conceded.  It  is  hence  argued  that  inasmuch 
as  theirs  was  a  contemporaneously  contracted  debt,  and  they  gave 
up  all  personal  demands  against  the  debtor  in  consideration  of  being 
included  in  the  assignment,  they  are  to  be  regarded  as  purchasers 
for  value  and  their  good  faith  must  protect  the  instrument  so  far 
at  least  as  their  own  demand  is  concerned.  We  cannot  assent  to 
this  view.  We  think  that  the  testimony  shows  an  agreement  on 
the  part  of  the  attorneys  to  risk  their  fee  on  the  integrity  of  their 
client  and  the  validity  of  the  instrument  prepared  by  themselves. 
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fiut  aparfc  from  this  we  think  it  unaaf e  to  declare  that  an  instru- 
raenty  intentionaUj  executed  by  the  grantor  for  the  parpose  of 
swindling  his  creditorsjis  to  be  upheld  in  any  court  for  any  purpose 
by  the  good  faith  of  the  attorney  who  prepared  it,  CTen  to  the  ex- 
tent of  upholding  the  fee  of  the  attorney.  Such  an  announcenient 
woald  certainly  lead  at  once  to  the  insertion  of  a  stipulation  in 
every  assignment  similar  to  the  one  here,  atid  there  would  be  an 
end  of  all  fraudulent  assignments.  Every  deed  would  be  upheld 
by  the  good  faith  of  the  attorney  who  prepared  it,  and  as  the  com- 
munications that  pass  between  client  and  counsel  are  confidential, 
it  would  be  impossible  to  detect  the  fraud  where  any  existed.  The 
relations  between  the  parties  are  too  intimate  and  confidential,  and 
too  jealously  guarded  by  the  law  to  admit  of  the  doctrine  that  the 
fraud  of  the  client  can  be  purged  by  the  good  faith  of  the  lawyer. 
It  is  true,  as  urged  by  counsel,  thdt  under  the  bankrupt  law  the  fee 
of  the  attoi-ney  who  acts  for  a  voluntary  bankrupt  is  allowed  even 
in  cases  where  a  discharge  is  denied  to  the  applicant,  but  there  is 
no  analogy  in  the  illustration.  The  fee  is  allowed  there  for  services 
rendered  in  court  and  in  accordance  with  its  rules  of  procedure. 
Here  it  is  an  outside  matter  with  which  the  court  has  no  connection 
and  over  which  it  has  no  control.  The  true  analogy  is  found  in  a 
case  where  a  person  has  been  forced  into  involuntary  bankruptcy, 
because  of  the  execution  by  him  of  some  fraudulent  conveyance. 
Certainly  in  such  a  case  the  bankruptcy  court  would  not  uphold 
the  conveyance  for  the  purpose  of  paying  the  lawyer  who  drafted  it, 
no  matter  how  innocent  he  might  be  in  the  matter. 

[Omitting  minor  matters.] 

Judgment  affirmed. 


BiCHARDSON  y.  Marquezs. 
(59  Miss,  sa) 

Ami^mefUfoT  hetufil  (if  creditors  —  reaeroation  of  exempt  property  —  authority 
to  eeU  on  oretUt  —  atUhority  to  ccurry  on  the  biuinese, 

A  genenl  leaeivation  of  exempt  property  does  not  invaUdate  an  OMigament 
for  tf»  iMoefit  of  creditors.* 

•Seoil^rbir ▼.  Wewriih (9 Neb.  174),  ao Am.  Bep. SS7. 
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An  assignment  for  the  benefit  of  creditors  is  not  invalidated  by  empowering 

the  assignee  in  his  discretion  to  sell  for  cash  or  on  such  credit  as  he  sliall 

deem  for  the  advantage  of  all  the  creditors  * 
A  provision  in  an  assignment  for  the  benefit  of  creditors,  that  the  assignee 

may  do  with  the  assets  whatever  in  his  judgment  will  best  promote  the  in. 

terest  of  the  creditors,  does  not  impliedly  warrant  the  carrying  on  of  the 

business  indefinitely .f 


B 


ILL  to  set  aside  an  assignment  for  the  benefit  of  creditors. 
The  opinion  states  the  points. 


Shelion  £  Shelton  and  W.  P.  &  J.  B.  HarriSy  for  appellants. 
M,  Oreen  and  J,  A.  Browfi,  for  appellees. 

s 

Chalmers,  C.  J.  On  the  8th  of  March,  1881,  T.  E.  Richardson, 
an  insolvent  merchant  in  the  city  of  Jackson,  made  an  assignment 
of  all  his  property  of  every  character  and  description,  except  so 
much  of  it  as  was  by  law  exempt  from  execution  for  the  benefit  of 
his  creditors;  dividing  the  creditors  into  four  classes,  and  direct- 
ing that  these  classes  should  be  i)aid  in  the  order  of  their  numerical 
priority;  thus  giving  preferences  among  them,  the  effect  of  which 
might  be  and  probably  was  that  those  belonging  to  the  fourth  and 
most  numerous  class  would  receive  nothing.  The  assignee  took 
possession  and  was  proceeding  to  administer  the  trust  when  he  was 
intercepted  by  tlie  filing  of  this  bill  by  creditors  belonging  to  the 
fourth  and  least  favored  class.  The  bill  assails  the  assignment,  as 
being  fraudulent  on  its  face  and  prays  that  it  may  be  so  declared, 
and  that  the  complainants  may  be  permitted  to  subject  the  property 
conveyed  to  the  payment  of  their  demands.  Some  time  after  the 
filing  of  the  bill  an  application  was  made  for  the  removal  of  the 
assignee  named  in  the  instrument,  and  for  the  appointment  of  a 
receiver.  This  motion  was  based  both  upon  the  alleged  fraudulent 
character  of  the  deed  of  assignment,  and  upon  alleged  misconduct 
on  the  part  of  the  assignee  in  the  conduct  of  the  business.  It  was 
supported  by  affidavits  showing  what  that  conduct  had  been,  and 
upon  the  hearing,  the  chancellor  sustained  the  motion,  removed 
the  assignee  and  appointed  a  receiver.  From  this  order  the  as- 
signee and  preferred  creditors  appeal.  Three  features  in  the  assign- 
ment are  mainly  relied  upon  as  demonstrating  its  fraudulent  char- 

^  See  BrahmMadl  t.  McWhirier  (0  Neb  6),  81  Am.  Rep.  896,  and  note,  aOB, 
f  See  Jonesv.  Oyer  (89 Md.  211),  86  Am.  Bep.  866. 
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acter,  and  to  these  we  will  in  turn  address  ourselves;  but  before 
doing  so,  it  may  be  well  to  consider  somewhat  the  character  of 
these  conveyances. 
[Omitting  this.] 

As  before  remarked,  there  are  three  principal  objections  urged 
against  the  assignment  in  this  case,  as  showing  upon  its  face  that 
it  is  fraudulent  in  law  ;  first,  because  the  grantor  excepts  out  of  his 
property  so  much  as  is  by  law  exempt  from  execution,  and  reserves 
the  same  to  himself ;  second,  because  by  the  terms  of  the  instru- 
ment the  assignee  is  authorized  to  sell  the  property  conveyed  either 
for  caah  or  on  credit,  as  he  may  deem  most  beneficial  for  the  cred- 
itors ;  third,  because  as  is  alleged,  the  assignee  is  authorized  to 
carry  on  the  mercantile  business  in  which  the  grantor  was  engaged, 
for  the  benefit  of  the  creditors,  in  the  same  way  as  the  gi-antor  was 
himself  carrying  it  on  before  the  execution  of  the  deed  of  assign- 
ment. 

First,  as  to  the  reservation  of  the  exempt  property.  In  this  con- 
veyance, after  a  specific  and  full  enumeration  of  all  the  grantor's 
property,  consisting  of  all  the  goods,  wares  and  merchandise  con- 
tained in  two  storehouses  in  the  city  of  Jackson,  together  with  all 
the  notes,  accounts  and  ajssets  belonging  thereto,  some  real  estate 
particularly  described,  and  ten  head  of  mules,  there  is  a  general 
grant  of  aU  property  belonging  to  the  grantor  in  these  words : 
"  Every  and  all  right,  title,  claim,  and  interest  in  any  and  all  prop- 
erty and  valuables  of  every  sort,  kind  or  description,  save  and  ex- 
cept such  as  I  have  a  legal  right  to  retain  and  hold  under  the 
exemption  laws  of  this  State."  It  is  insisted  that  this  reservation 
or  exception  of  the  exempt  property  out  of  the  property  assigned 
renders  the  deed  void  on  its  face.  If  this  position  had  not  received 
the  sanction  of  a  court  of  high  character,  and  was  not  sustained  by 
the  opinion  of  a  judge  of  excellent  repute,  it  would  be  difficult  for 
ns  to  imagine  how  a  debtor  could  be  supposed  to  perpetrate  a  fraud 
on  creditors  by  reserving  to  himself  that  which  the  law  under  all 
circumstances  reserves  to  him,  and  which  it  prohibits  its  officers  or 
his  creditors  from  interfering  with  or  molesting  in  any  way,  except 
where  he  has  voluntarily  incumbered  or  conveyed  it.  But  the 
Supreme  Court  of  Tennessee,  in  the  case  of  Sugg  v.  TiUmaUy  2  Swan, 
208,  in  an  opinion  delivered  by  Judge  Caruthers,  held  that  an 
assignment  for  creditors  was  rendered  fraudulent  and  void  because 
of  the  insertion  in  it  of  a  provision  in  these  words,  "  reserving  to  my- 
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self,  howeyer,  cmt  of  the  aforesaid  stock,  farming  utenmla,  provender, 
provisions,  household  and  kitchen  furniture  (as  all  of  my  property 
of  that  description,  as  well  as  every  other  description,  is  intended 
to  be  embraced  by  this  conveyance),  so  much  as  I  am  by  law  al- 
lowed to  retain  free  from  execution."  The  opinion  was  placed  upon 
the  twofold  ground  that  it  was  an  attempted  reservation  of  prop- 
erty covered  by  the  deed,  and  being  inconsistent  with  it,  nullified 
the  instrument ;  and  that  inasmuch  as  the  exempt  property  was 
not  specifically  described,  it  made  the  entire  conveyance  void  for 
uncertainty. 

This  strikes  us  as  a  remarkable  decision.  It  is  true  that  a  man 
cannot  by  one  and  the  sune  instrument  convey  an  estate  and  at  the 
same  time  reserve  the  same  property  or  any  part  of  it ;  and  if  he  at- 
tempts to  do  so,  the  reservation  is  void ;  but  it  is  quite  manifest 
that  nothing  of  that  sort  was  here  attempted.  It  was  simply  a 
conveyance  of  all  the  debtor's  property,  except  a  certain  portion,  to 
wit,  that  which  was  by  law  exempt  for  execution.  As  to  that  por- 
tion, there  was  no  conveyance  and  consequently  no  conflict.  So 
much  of  this  decision  as  declared  that  the  reservation  of  the  ex- 
empt property  rendered  the  deed  void  because  it  was  an  attempt  to 
reserve  that  which  was  by  the  deed  conveyed,  was  by  the  same 
court  overruled  in  the  later  case  of  FarqvJiarson  v.  McDonald,  2 
Heisk.  404.  The  court  however  in  the  latter  case  seem  still  to  be 
of  the  opinion  that  there  must  be  some  definite  ascertainment  and 
description  of  the  property  claimed  to  be  exempt,  in  order  to  ren- 
der the  reservation  good,  at  least  where  the  property  is  of  that 
character  that  the  debtor  is  entitled  to  select  a  certain  amount  out 
of  a  larger  mass.  Whether  it  was  meant  that  a  failure  to  make  this 
selection  in  advance  of  an  attack  upon  the  conveyance  by  some  dis- 
satisfied creditor  would  avoid  the  whole  deed,  or  would  only  have 
the  effect  of  causing  a  loss  of  the  exemption,  does  not  in  this  case 
clearly  appear ;  but  in  the  still  later  one  of  Overton  v.  Holhishadey 
5  Heisk.  683,  it  is  distinctly  announced  that  its  effect  will  be  to 
render  the  entire  conveyance  void.  We  cannot  assent  to  any  of 
these  decisions.  As  above  indicated,  we  concur  in  so  much  of  the 
later  ones  as  repudiate  the  idea  that  the  deed  is  void  because  there 
is  an  attempted  reservation  inconsistent  with  the  general  grant,  — 
but  we  dissent  from  them  in  thinking  that  a  failure  specifically  to 
describe  the  exempt  property  renders  the  conveyance  void  for  hb- 
eertainty.    If  it  has  any  evil  effect  whatever,  manifestly  it  must  be 
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to  render  Toid  the  claim  for  exemption,  and  to  cause  a  forfeiture  of 
such  claim.    It  is  the  exception  or  reservation  that  is  insufficiently 
described,  and  thereby  left  uncertain  and  void  ;  while  the  convey- 
ing words  of  the  instrument,  being  definite  and  embi'acing  all  the 
property  of  the  grantor,  must  be  operative  to  pass  it  all.    The  rule 
is  well  settled  that  in  order  to  except  certain  property  out  of  a  con- 
veyance, which  without  the  exception  would  carry  aD,  the  words  of 
exception  must  be  as  definite  jis  those  re(iuircd  to  convey  title ;  and 
that  if  they  are  not  so,  the  whole  property  passes.      An  exception 
mast  be  a  part  only  of  the  thing  granted,  must  be  a  particular 
thing  out  of  the  general  one,  and  must  be  described  with  certainty. 
Co.  Litt.  142  a.    In  a  grant  of  land,  excepting  one  and  a  half  acres, 
the  exception  is  void  for  uncertainty,  and  the  title  to  the  whole 
passes  to  the  grantee.     The  language  both  of  grants  and  of  excep- 
tions is  to  be  taken  most  strongly  against  the  grantor.    Darling  v. 
CrawMy  6  If.  H.  421,  and  cases  cited.     We  agree  however  with 
the  Supreme  Court  of  Michigan,  in  Smith  v.  Mitchell,  12  Mich. 
180,  that  a  reservation  of  exempt  property  without  a  minute  speci- 
fication of  it  neither  avoids  the  deed  nor  is  void  in  itself  for  uncer- 
tainty.   That  is  certain  which  may  be  made  certain.    The  law  fixes 
the  amount  of  the  exemption  and  points  out  the  mode  of  its  ascer- 
tainment. It  was  remarked  by  the  court,  in  the  case  last  cited,  that 
"a  bona  fide  selection  is  as  practicable  here  as  under  a  levy."    We 
are  not  aware  that  officers  holding  executions  or  attachments  ever 
experience  any  difficulty  in  finding  out  what  is  and  what  is  not  ex- 
empt by  law  to  the  debtor,  and  this  it  would  seem  can  be  as  readily 
done  by  an  assignee  under  a  general  assignment.    Where  the  right 
of  selection  resides  in  the  debtor,  he  can  easily  be  made  to  exercise 
it,   or  forfeit  it ;   and  to  compel  him  to  do  so  would  seem  far 
more  reasonable  than  to  declare  a  conveyance  embracing  thousands 
of  dollars  worth  of  property  void,  because  of  the  failure  accurately 
to  enumerate  and  describe  the  two  mules,  or  the  four  cows  and 
calves,  that  he  claims  as  exempt.     To  declare  an  instrument  void 
for  such  a  reason  could  only  be  justified  on  the  ground  that  the 
law  or  the  courts  hold  preferential  assignments  inala  per  se,  which, 
as  we  have  declared,  is  not  the  rule  in  this  State,  though  such  in- 
struments have  usually  received  exceptionally  severe  treatment  in 
other  States.      Our  opinion  is  that  the  deed  of  assignment  is  not 
rendered  void  in  this  case  because  of  the  reservation  of  the  exempt 
property,  nor  did  the  debtor  lose  the  right  to  claim  it,  because  it 
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was  not  specifically  described.  Mulford  y.^Shiri',  26  Penn.  St.  473  ; 
Hechnan  v.  Messinger,  49  id.  465 ;  Brooks  v.  Nichol9y  17  Mich. 
38 ;  HoUisier  V.  Loud,  2  id.  309. 

Wa8  the  assignment  fraudulent  on  its  face  because  it  gave  the 
assignee  power  in  his  discretion  to  sell  the  property  for  cash  or  **  on 
such  advantageous  credit  terms  as  said  trustee  shall  deem  for  tlie 
best  advantage  for  all  the  creditors  ?  "  It  is  quite  uuivei-sally  a<l- 
mitted  that  an  assignment  which  requires  the  property  to  be  sold 
on  a  credit  is  fraudulent  and  void,  because  it  is  an  attempt,  upon 
the  part  of  him  who  professes  to  be  transferring  his  property  to 
others,  to  impress  upon  it  a  condition  inconsistent  with  their  right 
to  realize  their  debts  out  of  it.  If  tlie  property  is  to  be  theirs, 
they  and  not  he  should  say  whether  it  shall  be  sold  on  a  credit. 
Whether  the  same  result  will  follow  where  there  is  a  discretion 
confided  to  the  trustee  to  sell  for  cash  or  credit,  as  shall  in  his 
opinion  best  promote  the  interests  of  the  cestuia  que  trust,  is  a 
question  upon  which  the  authorities  are  in  hopeless  conflict.  Bump, 
in  his  work  on  Fraudulent  Conveyances,  broadly  lays  down  the 
doctrine  that  it  will  not,  and  seems  to  think  that  this  is  clear  on 
the  authorities.  Bump  Fraud.  Con.  410.  Our  own  investigations 
have  led  us  to  the  conclusion  that  there  is  perhaps  no  question  on 
which  the  authorities  are  more  evenly  divided,  and  that  it  is  therefore 
one  upon  which  each  court  may  feel  entirely  at  liberty  to  adopt 
which  ever  view  seems  to  it  best.  It  would  be  useless  to  repeat  the 
various  arguments  on  the  one  side  or  the  other.  The  cases  on  both 
sides  are  collected  in  the  note  by  Bump,  and  certainly  the  argument 
seems  in  these  cases  exhausted.  We  content  ourselves  therefore 
with  announcing  our  concurrence  with  those  decisions  which  hold 
that  whether  a  provision  authorizing  the  assignee  to  sell  on  a  credit 
is  fraudulent  or  not  is  a  question  of  fact  rather  than  of  law,  and 
cannot  therefore  justify  a  court  in  declaring  such  a  deed,  tpso  fticro. 
void.  Such  a  power  in  the  trustee  may  be  of  the  greatest  benefit 
to  the  beneficiaries,  and  should  not  be  branded  as  necessarily  covin- 
ous and  fatal  to  the  instrument.  On  the  contrary,  it  may  be  used 
to  the  very  great  detriment  of  creditors,  and  exclusively  or  princi- 
pally for  the  benefit  of  the  debtor.  It  seems  wisest  therefore  to 
hold  it  a  question  of  fact,  allowing  the  jury  or  the  chancellor  to  say 
in  each  case,  whether  looking  to  all  the  facts  presented,  it  was  in- 
serted for  the  benefit  of  the  grantor,  or  in  order  that  oy  avoiding  a 
forced  sale  of  the  property  it  might  be  made  to  realize  a  larger  sum 
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for  the  payment  of  the  debts.  If  ascertained  to  have  been  inserted 
for  the  benefit  of  the  debtor,  it  will  render  the  conveyance  void, 
and  expose  the  property  to  the  attacks  of  those  dissatisfied  with  it. 
If  intended  to  operate  for  the  benefit  of  creditors,  it  will  be  sus- 
tained ;  but  it  will  still  be  in  the  power  of  the  court  to  order  the 
assignee  to  sell  for  cash  where  such  is  the  expressed  desire  of  the 
beneficiaries,  or  where,  in  its  own  opinion,  this  will  best  promote 
the  interests  of  a  majority  of  them.  Such  construction  should  be 
given  to  all  instruments  as  tends  to  promote  rather  than  to  destroy 
their  object  where  that  object  is  not  itself  illegal.  Ut  res  magis 
naleat  quam  pereat  In  any  case,  whenever  it  is  made  to  appear  to 
a  Court  of  Chancery  that  the  assignee  is  abusing  the  discretion 
vested  in  him,  or  using  it  for  the  benefit  of  the  grantor  to  the 
detriment  of  the  creditors,  he  will  be  removed  and  a  receiver 
appointed. 

The  other  principal  objection  urged  against  the  deed  of  assign- 
ment is,  that  it  permits  the  assignee  to  carry  on  and  continue  the 
mercantile  business,  buying  and  selling  in  the  ordinary  course  of 
trade,  and  replenishing  the  stock  on  hand  at  pleasure  for  an  in- 
definite period.  If  such  is  its  character,  it  is  of  course  fraudulent 
under  the  principles  announced  in  Harman  v.  Hoskins,  56  Miss. 
142,  and  in  Joseph  v.  Lem,  58  id.  843.  The  words  of  the  deed 
which  are  relied  on  as  showing  the  investiture  of  the  assignee  with 
these  powers  are  as  follows  :  ''  and  generally  to  do  and  perform  to 
and  with  my  assets  and  property  herein  conveyed  whatever  will,  m 
his  judgment,  best  promote  the  interests  of  the  creditors."  As 
broad  as  this  language  is,  and  perhaps  it  is  not  well  chosen  because 
of  its  universality,  we  do  not  think  it  was  intended  to  bear  the 
obnoxious  meaning  sought  to  be  attributed  to  it.  When  power  is 
given  to  do  whatever  will  best  promote  the  interests  of  creditors, 
we  must  construe  it  as  meaning  whatever  it  is  lawful  for  the 
grantee  to  do  in  the  execution  of  the  trust  and  no  more.  We 
cannot,  for  the  purpose  of  destroying  the  instrument,  impute 
to  it  an  intention  to  do  an  unlawful  thing  because  of  a  general 
grant  of  authority  to  do  all  that  will  tend  to  carry  out  and  make 
it  effectual.  This  would  be  a  palpable  violation  of  the  maxim 
quoted  above. 

Our  conclusion  is,  that  there  if  as  nothing  on  the  face  of  the  deed 
which  made  it  fraudulent  in  law. 

[Omitting  minor  matter.] 

Decree  affirmed,  and  cause  remanded  for  further  proceedings. 
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Holland  v.  Beard 

Parent  and  child  —  action  for  unlawfully  issuing  marrioffe  license. 

No  action  lies  in  favor  of  a  father,  upon  the  official  bosd  of  a  elevk,  itr 
damages  bj  reaaon  of  the  marriage  of  his  minor  daughter  under  a  license 
unlawfully  issued  by  the  clerk  without  his  consent. 


1) 


EBT.     The  opinion  states  the  facts.     The  defendant  had  judg- 
ment below. 


Slack  (6  Longstreei,  for  appelant. 

Fitz  Gerald  <&  Whitfield^  for  appellees. 

CooPEK,  J.  This  is  an  action  of  debt  npon  tbe  official  bond  of 
Oeorge  Beard,  as  clerk  of  the  Circuit  Court  of  Grenada  county, 
instituted  by  the  appellant  to  recover  damages  for  the  unlawful 
issuance  by  said  clerk  of  a  marriage  license  authorizing  the  solemnisa- 
tion of  a  marriage  between  one  C.  A.  Smith  and  the  daughter  of 
the  appellant,  he  not  having  given  his  consent  thereto  and  his 
daughter  being  under  the  age  of  eighteen  years.  By  the  Code  of 
1671,  §  1760,  clerks  of  the  Circuit  Courts  are  authorised  to  issue 
marriage  licenses.  But  if  the  male  intending  to  marry  be  under 
the  age  of  twenty  years,  or  the  female  be  under  the  c^e  of  eighteen 
years,  it  is  made  the  duty  of  the  clerk,  before  granting  the  lioeufiey 
to  require  certain  evidence  of  the  consent  of  the  parent  to  the 
marriage ;  and  if  in  default  of  such  evidence  he  shall  issue  the 
license,  he  is  liable  to  a  penalty  of  one  thousand  dollars,  to  be  re- 
covered by  any  one  who  shall  sue  therefor.  By  the  act  of  1875 
(Acts  1875,  p.  122)  it  is  provided  that  the  clerk  may  require  an 
affidavit  to  be  made  by  the  applicant  for  the  license,  or  by  some 
credible  person  other  than  the  ap^dicant,  that  the  parties  are  of  the 
prescribed  age,  and  thereupon  the  clerk  is  proteotod,  unless  he  has 
actual  notice  that  they  are  not  of  proper  age.  It  is  admitted  by  the 
appellees  that  the  clerk  failed  to  require  any  evidence  of  the  appel- 
lant's consent  to  the  marriage,  or  of  the  age  of  the  dau^ter ;  and 
the  evidence  introdueed  showB  that  she  was  under  the  age  of  eighteen 
years,  and  that  she  married  without  the  consent  of  her  father.  It 
is  unnecessary  to  consider  the  testimony  as  to  the  value  of  the  ser^ 
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vices  of  the  daughter,  between  the  time  when  she  left  her  home  and 
that  at  which  she  was  married,  for  the  appellees  are  not  complained 
against  for  enticing  away  the  daughter.  The  only  aUegation  of 
wrong  is  that  the  license  was  iDegally  issued,  and  the  license,  it  is 
clear^  performed  no  function  until  the  rery  moment  of  the  marriage. 
The  single  question  therefore  presented  is  whether  a  father  can  re- 
cover damages  against  one  who  actively  participates  in  bringing 
about  a  marriage  of  his  child  who  is  under  the  age  of  eighteen  years, 
the  father  not  consenting  thereto.  If  the  marriage  itself  is  illegal 
because  of  the  want .  of  assent  by  the  parent,  then  the  chain  of 
parental  authority  remaining  unbroken,  the  right  of  the  father  to 
the  services  of  the  child  continues,  and  the  action  maybe  maintained. 

It  is  questionable  whether  in  the  United  States  there  are  any 
decisions  to  the  effect  that  the  validity  of  the  marriage  is  impaired 
by  the  illegal  grant  of  the  license,  or  by  the  want  of  parental  con- 
sent. On  the  contrary  the  rule  is  well  settled  that  **  a  marriage 
good  at  the  common  law  is  good  notwithstanding  the  existence  of 
any  statute  on  the  subject,  unless  the  statute  contains  express  words 
of  nullity."  1  Bish.  on  Mar.  and  Div.,  §  283.  It  has  been  decided 
in  England  that  a  marriage  not  contracted  in  facie  ecclesim,  though 
valid  for  most  purposes,  is  not  sufficient  to  confer  rights  dependent 
upon  the  marital  relations,  and  therefore  that  the  wife  in  such  a 
marriage  is  not  entitled  to  dower  in  the  lands  of  the  husband,  nor 
he  to  administration  on  the  estate  of  the  wife.  Robins  v.  CrutchUyy 
2  Wilson,  127  ;  Hayden  v.  Oouldy  1  Salk.  119.  But  in  this  State  an 
irregular  marriage  is  valid  for  all  purposes.  Hargroves  v.  Thompson^ 
31  Miss.  211. 

The  right  of  the  parent  to  the  custody  and  services  of  his  child, 
though  it  is  said  to  arise  from  nature,  and  to  be  reciprocal  to  the 
duty  of  the  parent  to  nurture  and  support  the  child  during  the 
years  of  tender  infancy,  is  nevertheless  dependent  upon  the  laws  of 
organized  society  for  its  protection  and  enforcement,  and  since 
society  will  not  compel  the  performance  of  obligations,  which  tend 
to  its  own  subversion,  it  limits  or  destroys  the  natural  rights  of 
individuals  which  are  not  consistent  with  its  welfare.  The  duty  of 
the  parent  to  provide  for  his  child,  and  the  corresponding  duty  of 
the  child  to  submit  to  the  control  of  the  parent,  are  enforced,  not 
because  they  are  natural  duties,  but  because  their  performance  is 
conducive  to  the  public  good.  When  therefore  the  preservation  or 
harmony  of  the  social  system  requires  the  protection  of  other 
Vol.  XLII  —  46 
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and  antagonistic  domestic  relations,  that  of  parent  and  child, 
in  so  far  as  it  is  the  source  of  legal  rights,  is  dis- 
solved. From  the  moment  of  marriage  the  husband  and  wife 
assume  toward  each  other  duties  in  the  performance  of  which 
society  is  vitally  interested,  and  which  it  will  not  permit  to  be 
hampered  or  obstructed  by  the  assertion  of  conflicting  rights  by 
others.  It  is  immaterial  that  one  or  both  of  the  contracting  parties 
has  impaired  the  rights  of  othei*s  by  the  marriage  ;  the  privileges 
and  immunities  of  the  relation  are  extended  alike  to  the  offending 
and  the  innocent,  not  because  of  tenderness  toward  the  offender, 
but  because  a  status  has  been  assumed,  which  the  public  welfare 
requires  shall  not  be  disturbed.  In  While  v.  Henrys  24  Me.  531,  it 
wafi  held  that  a  father  might  recover  from  an  employer  the  wages 
of  his  minor  son  who  had  contracted  marriage  without  his  consent, 
and  in  Si  ate  y.  Baker  y  47  Miss.  88,  it  was  said  '^that  the  plaintiff 
may  sue  upon  the  official  bond  for  the  issuance  of  a  license  for  the 
marriage  of  his  daughter  under  eighteen  years  of  age."  The  former 
case,  we  think,  is  clearly  against  the  weight  of  authority,  and  in  the 
latter  this  point  was  not  involved,  and  the  remark  must  be  con- 
sidered only  as  tlie  suggestion  of  the  judge  who  delivered  the 
opinion,  indulged  in  without  an  examination  of  the  law  such  as  he 
would  have  made  if  the  question  had  been  involved  in  the  decision. 
An  essential  element  in  the  marital  relation  is  the  right  of  the  hus- 
band to  the  services  and  society  of  the  wife,  to  the  exclusion  of  all 
rights  of  the  parent,  and  therefore  a  legal  marriage  is  a  legal 
emancipation  from  parental  control.  The  damage  which  the  appel- 
lant has  sustained  resulted  from  a  legal  act,  the  effect  of  which  was 
to  displace  his  right  to  the  services  of  his  daughter  ;  the  damage  is 
therefore  damnum  absque  injuria,  and  this  action  is  not  maintain- 
able. Jones  V.  Tevis,  4  Litt.  25  ;  Hervey  v.  Moseley^  7  Gray,  479  ; 
Goodwin  v.  ThompsoUy  2  G.  Greene,  329  ;  Cooley  on  Torts,  230, 
237 ;  SchoulerDom.  Bel.  355. 

Judgment  affirmed. 


OCTOBER  TERM,  1881.  363 


Wilboarn  v.  Shell. 


WiLBOURK  V,  Shell. 

(69MiaB.S05.) 

WiU — revocation — proof  of  destroyed. 

To  eorrect  Bpelllng  Id  hiB  will  already  executed,  the  testator  had  it  copied*  and 
undertook  to  execute  the  copy,  and  destroyed  the  original.  The  copy  being 
insufficiently  attested,  held,  that  the  origmal  was  restored  to  force,  and  its 
contents  were  sufficiently  established  by  the  copy,  with  evidence  of  its  oor- 
rectnesa  and  evidence  of  the  testator's  declarations. 

T)ROBATE  of  will.     The  opinioD  states  the  point. 

S.  C.  Balchy  and  Taylor  £  KyUy  for  appellants. 
Hall  it  Booths^  for  appellees. 

Cooper,  J.  The  questions  upon  the  decision  of  which  this  clause 
must  turn  are  three  :  First,  was  the  paper  presented  by  Wilboum 
to  Hobgood,  in  the  year  1877,  for  the  purpose  of  having  a  copy 
thereof  made,  his  holographic  will  ?  Second,  are  the  contents  of 
said  instiTiment  sufficiently  proved  to  entitle  it  to  probate  ?  Third, 
if  this  paper  was  the  will  of  Wilbourn,  and  its  contents  have  been 
sufficiently  proved,  was  it  subsequently  destroyed  by  him,  animo 
reuocandi,  absolutely,  or  was  it  a  case  of  conditional  relative  revoca- 
tion ?  We  shall  be  aided  in  a  solution  of  the  first  question  by 
considering  first  the  inquiry  secondly  above  noted  ;  for  if  it  bo 
true  that  the  contents  of  the  paper  have  been  sufficiently  proved, 
we  are  at  liberty  to  consider  its  provisions,  for  the  purpose  of  dis- 
covering the  intentions  of  the  testator  in  executing  the  instrument, 
and  also  in  his  subsequent  execution  of  the  second  writing  and  his 
destruction  of  the  first. 

In  determining  this  question  we  experience  little  difficulty,  for 
the  witness  who  testified  as  to  the  contents  of  the  instrument  is 
whoUy  disinterested,  and  not  only  had  the  best  means  of  knowing 
the  facts  to  which  he  testified,  but  is  supported  by  the  undisputed 
fact  that  the  decedent  attempted  to  execute  as  his  will  a  paper  which 
he  at  least  considered  as  containing  the  identical  provisions  found 
in  the  first.     The  decedent  brought  to  the  witness  Hobgood  the 
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original,  for  the  purpose  of  getting  him  to  make  a  legible  and  cor- 
rectly spelled  copy,  and  immediately  attempted  to  execnte  the  copy 
so  made  as  his  will,  and  as  a  copy  of  the  original.  This  act  of  the 
decedent,  if  not  a  declaration  by  him  of  the  fact  that  the  one  paper 
was  a  copy  of  the  other,  is  strongly  corroborative  of  the  testimony 
of  the  witness  ;  for  we  cannot  presume  that  a  person  intent  on  the 
execution  of  so  important  an  instrum^ent  would,  with  both  papers 
in  his  hands,  neglect*  to  inform  himself  of  the  correctnesB  of  the 
one  which  he  expected  should  carry  mto  effect  his  teBtamentary 
wishes  as  expressed  in  the  other.  It  would,  in  most  cases,  be  im- 
possible to  prove  the  contents  of  lost  instruments,  if  the  evidence 
in  this  case  should  be  held  insufficient.  The  identity  of  the  copy 
is  fixed  beyond  dispute ;  the  circumstances  under  which  it 
was  written  suggest  that  care  was  taken  in  its  preparation ;  it  was 
immediately  acted  upon  by  the  person  principally  interested  as  a 
correct  copy ;  and  its  accuracy  is  attested  by  the  testimony  of  a 
wholly  disinterested  and  intelligent  witness.  The  evidence  leaves 
in  our  minds  no  doubt  that  the  original  was  written  by  the  testator 
(as  he*  declared  to  the  witness  it  was),  that  it  was  subscribed  by 
him,  and  that  the  copy  made  by  the  witness  was  a  correct  copy  of 
the  same. 

Was  this  original  paper  the  will  of  the  said  Wilbourn  ?  That  it 
was,  we  think  is  clearly  shown  by  the  facts  that  the  paper  was 
declared  by  the  testator,  in  his  conversation  with  the  witness,  to  be 
his  will ;  that  it  was  in  form  a  completed  instrument,  evidencing  a 
determinate,  definite  purpose  on  the  part  of  the  maker,  and  not  m 
form  preliminary  or  provisional ;  that  it  was  preserved  by  the  writer 
from  November,  1876,  to  sometime  in  the  autumn  of  1877  (a  care 
which  would  hardly  be  given  to  a  mere  memorandum  of  such  simple 
provisions  as  are  noted  in  it) ;  and  finally,  that  it  contained  precisely 
the  disposition  of  his  estate  which  the  testator  attempted  to  make  by 
his  execution  of  the  copy  written  by  the  witness  Hobgood. 

Was  this  will  revoked  by  the  testator  ?  The  legal  presumption  is, 
that  a  will  which  was  in  the  possession  of  the  testator,  but  which 
cannot  be  found  after  his  death,  was  destroyed  by  him  anitno  revih 
candi.  1  Redf.  on  Wills,  328;  1  Jarman  on  Wills,  270,  and  anthori- 
ties  cited  in  note  13.  But  the  material  inquiry  in  all  cases  is, 
whether  the  destruction  of  the  will  was  animo  rwocandi,  and  to 
determine  this  it  is  necessary  to  consider  the  circumstances  under 
which  and  the  purposes  and  reasons  for  which  it  was  destroyed ; 
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and  where  from  all  the  ciroumstances  in  evidence  it  appears  that 
the  dtestmction  or  revocation  was  connected  with,  or  because  of,  the 
execution  of  another  will,  and  that  the  testator  meant  the  revocation 
of  the  one  to  depend  upon  the  validity  of  the  other,  then  if  the  latter 
will  is  inoperative,  from  defect  of  attestation  or  other  cause,  the 
revocation  fails  also,  and  the  original  will  remains  in  force.  Hair- 
ston  v.  Hairsian^  30  Miss.  276  ;  James  v.  Shrimpion,  L.  R.,  1  P.  D. 
431 ;  Barksdale  v.  Barksdale,  12  Leigh,  536  ;  Onions  v.  Tyrer,  1 
P.  Wms.  343  ;  1  Jarman  on  Wills,  294. 

From  a  consideration  of  aU  the  facts  in  evidence,  we  are  satisfied 
that  the  testator  destroyed  his  holographic  will,  under  the  belief 
that  the  copy  thereof  executed  by  him  was  a  valid  will,  and  not  with 
the  intention  of  dying  intestate  as  to  his  lands.  It  is  incon- 
ceivable that  one  would  preserve  for  a  year  an  instrument  as 
liis  will,  and  then  procure  a  copy  of  it  to  be  made,  and  execute 
the  copy  with  the  intention  of  making  that  his  will,  and  then  de- 
stroy the  original  and  retain  carefully  the  copy,  for  the  purpose  and 
with  the  intention  of  dying  intestate.  If  the  execution  of  the  copy 
had  been  attested  by  three  instead  of  two  witnesses,  it  would  have 
been  a  valid  will.  Being  inefficient  because  of  the  w^ant  of  attesta- 
tion, a  revocation  of  the  prior  will,  made  by  the  testator  under  a 
belief  in  its  validity,  is  conditional  and  not  absolute,  and  the  con- 
dition having  failed,  the  original  is  in  law  still  the  existing  will  of 
the  testator,  and  is  entitled  to  probate. 

The  decree  is  reversed  and  cause  remanded,  with  instructions 

to  the  Chancery  Court  of  Panola  county  to  admit  to  probate  the 

copy  as  proved. 

Decree  accordingly. 


RaKDALL  v.  JOHNSOK, 
(SGMiM.  817J 

—  tme  ofpaigmeni-^uhm  €vppoi7Ued  time  rendered  impoeeiNe, 

wriUen  pramiae  to  paj  for  the  rigging  of  a  vessel,  ninetj  days  after  its  first 
letsin  trip,  ia  ndonetiblo  althoagh  the  vessel  is  lost  and  never  returns, 
and  the  monej  is  payable  in  ninety  days  after  the  time  nooally  xeqniied 
tor  the  trip.    (See  note,  p.  866.) 
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ACTION  on  note.     The  opinion  and  head-note   show  the  facts. 
The  plaintiff  had  judgment  below. 

C.  //.   Wood,  for  appellant. 

IL  Bloomfieldy  for  appellee. 

Campbell,  J.  The  true  interpretation  of  the  contract  sued  on  is, 
that  the  "first  return  trip  of  the  schooner  ^Mary  Bloom/"  which 
it  was  assumed  would  certainly  occur  within  a  few  months  in  reg- 
ular course,  —  was  fixed  by  the  parties  as  the  date  from  which  the 
ninety  days  after  which  the  money  was  to  be  paid  were  to  be  com- 
])uted ;  and  that  as  the  schooner  was  lost  at  sea,  and  could  never 
return  as  contemplated,  the  money  promised  became  payable  ninety 
days  after  the  expiration  of  the  period  of  time  usually  required  for 
the  return  trip  of  the  shooner.  Hicks  t.  Shoiise,  17  B.  Monr.  483  ; 
ITbsdeJl  V.  Cunningham,  22  Mo.  124  ;  WiUision  v.  Perkins,  51  Cal. 
554  ;  Nunez  v.  Dautel,  19  Wall.  560.  It  would  be  ''a  m*ockery  of 
justice  to  hold,  that  because  the  schooner  was  lost  at  sea,  and  there- 
fore had  not  made  her  first   return  trip,  the  appellee  lost  his  debt. 

Judfjment  affirmed. 

Note  by  thx  Reportbr. —  It  is  clear  that  the  instrument  in  question  was  not  a  negotia- 
ble noto,  for  the  concUtioa  might  never  and  in  fact  did  not  happen .  Daniels  says  (1  Neg. 
In-.t  ,  %  41):  '*  The  instrument  must  be  payabie  unconditionally,  nnd  at  all  events,  ia 
order  to  be  nefrotiable.  If  the  order  or  promise  be  payable  providetl  terms  mentioned 
are  complied  with  ;  as  for  instance,  ttiat  a  railroad  be  built  to  a  certain  point  by  a 
certain  time,  i-  is  not  a  bill  or  note  {EUired  v.  MalUiy^  2  Col.  3J0) :  and  likewise  if 
payable  provided  a  certain  act  be  not  done  (3  Mod.  SG^j) ;  or  another  person  shall  not 
previously  pay  {Roberts  v.  Peake,  1  Burr.  323) ;  or  provided  a  certain  ship  shall  arrive 
lOtnlidijf,  V.  RuggleA,  15  Mass.  887;  Palmer  ▼.  Pratt ^  2  Bin^.  l.STi)  ;  or  providwi  the 
maker  shall  be  able  (Ex  ixirte  Pniile,  4  Ves.  372;  SMinas  v.  Wright,  11  Tex.  672). 
Sometimes  a  condition  of  time  is  expressed  by  the  word  'when,'  as  when  A.  shaB 
marry'  (Pearson  ▼.  OarretU  4  Mod.  242  ;  Bearddey  ▼.  Baldwin,  8  8tr.  1167) ;  *when  a 
cei-tain  suit  is  determined '  (STielton  v.  Bruce,  9  Ter^.  M)  ;  *  when  a  certain  sale  is  made 
{DeFnrcHt  v.  Frary,  6  Cow.  151 ;  BUI  v.  HcUford,  2  B.  ft  P.  418) ;  or  'oertain  divldendi 
declared'  (Brooks  v.  Hargr caves,  21  Mioh.  255) ;  *  wheo  a  certain  amount  to  ooUeeted* 
(Corhetl  V  State,  24  Oa.  287);  or 'when  the  esUte  of  M.  Is  settled  up*  (fitubond  ▼. 
Eifflng^  81  III.  173);  'after  arrival  and  discharge  of  coal  by  brig  A.'  (Chrant  t.  IToo^ 
12  Qray,  2^).  *  *  *  In  all  these  cases  the  contingency  implied  depilTSB  the  iostirv- 
ment  of  its  character  as  a  bin  or  note,  as  tlie  events  named  may  never  ba|i|ien.** 

But  it  is  equally  clear  that  the  instrument  became  payable  at  all  hanrds  In  a  wmbob 
able  time. 

In  Hicks  v.  STwuse,  i?  B.  Monr.  488,  the  condition  wss,  **so  soon  ss  I  sell  my  honss 
and  lot  in  the  city  of  Lexington,  and  until  said  sale  Is  mads,  I  promise  to  pay  Inter- 
est," etc;.;  and  it  was  held  that  the  money  was  due  In  a  rossonnble  time,  and  seven 
years*  delay  was  held  reasonable. 

In  Ubsdell  t.  (^imingham,  89  Mo.  194,  instruments  were  made  payable  **aB  soon  sa 
collected  from  my  mwomilB  sit  P.,**  etc.    Held^  pinmlssnry  notes,  and  not  mere 
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dltional  obligations,  and  that  they  were  payable  In  a  reasonable  time  or  as  soon  as  a|i 
was  collected  Uiat  could  be. 

Id  WdlUttfti  V.  Perkins,^  61  Cal  554«  the  builder  of  a  vessel  aj^reed  to  pay  for  the 
work  OQ  it  when  the  vessel  should  be  sold.  Held,  that  be  was  entitled  only  to  a 
reafionable  time  to  finish  and  sell  it. 

la  Nunez  v.  Dautd^  19  Wall.  660,  the  ooodiiion  was,  *'a8  soon  as  the  crop  can 
be  sold,  or  the  money  raised  from  any  other  source."  Hdd,  not  a  promissory 
note,  but  that  It  was  payable  absolutely  in  a  reasonable  time.  The  court  said  :  **  It 
could  not  have  been  the  intention  of  the  parties  that  if  the  crop  were  destroyed, 
or  from  any  other  cause  could  never  be  sold,  and  the  defendants  could  not  prociire 
the  money  from  any  other  source,  the  debt  should  never  be  paid .  Such  a  result  would 
be  a  mockery  of  justice.** 

In  Sean  v.  Wright,  24  Me.  278,  the  condition  was,  "  from  the  avails  of  logs  bought  of 
If.  when  there  is  a  sale  made.**  Held,  payahle  in  a  reasonable  time.  The  court  said: 
"  Bf  the  terms  of  that  contract  it  could  not  be  inferred  that  the  plaintiff  had  con- 
aented  to  subject  himself  to  any  such  contingency  **  ((.  e.,  that  the  logs  could  not  be 
sold).  "  His  agreement  in  terms  was  to  wait  till  the  logs  could  be  sold.  Thus  the 
defendants  had  a  duty  to  perform.  They  were  bound  to  sell  the  logs,  and  to  do  It 
within  a  reaaonable  time."  So  in  Crookery.  Holmes^  65  id.  196,  where  the  oondltlon 
was,**  when  I  shall  sell  my  place  where  I  now  live.** 


City  of  Jackson  v.  Newman. 

(69  Miss.  885.) 

Municipal  corporation  —  ?i€usk  license  —  wduntary  paymerU, 

The  exaction  by  a  city  of  $40  a  year  for  a  license  for  hack  driving  ie  invalid 
under  the  police  power,  and  under  an  aathority  to  tax  the  callings  of 
merchants,  aactionpers,  brokers,  vendors  of  lottery  tickets  and  keepers  of 
taverns,  theaters  and  other  exhibitions  to  which  an  admission  fee  is  charged  ;* 
but  when  the  fee  is  paid,  upon  threat  to  stop  the  hack,  without  objection 
except  as  to  the  amount,  it  cannot  be  recovered  l)ack. 

ACTION  to  recover  back  license  fees.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Shelton  d  SheUan,  for  appellant. 

It.  Shotwell,  for  appellee. 

Cooper^  J.  The  police  power  conferred  upon  the  board  of 
mayor  and  aldermen  of  the  city  of  Jackson  did  not  authorize  them 
to  so  regulate  the  business  of  the  residents  of  the  town  as  to  deriye 

•  See  People  v.  MvUholUmd  <8e  N.  T.  884).  87  Am.  Hep.  648. 
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a  pefvenue  therefrom.  The  power  to  tax  is  a  separate^  independent 
power^  and  exists  in  municipal  corporations  only  to  the  extent  to 
which  it  is  clearly  conferred  by  their  charters,  and  its  existence 
cannot  be  implied  or  deduced  from  other  powers  conferred.  The 
ordinances  under  which  the  collections  were  made  from  the  appellee 
were  clearly  intended  as  means  for  raising  revenue,  and  it  is  aj)- 
parent  that  the  fees  required  were  not  for  the  purpose  of  paying 
the  cost  of  the  labor  and  material  in  issuing  the  license.  The  ordi- 
nances declare  that  ''there  is  hereby  levied  a  tax  6n  privileges  as 
follows. " 

It  is  said  however  that  admitting  the  claim  to  have  been  made 
under  the  power  to  tax,  instead  of  under  the  jwlice  power,  the  city 
had  such  authority  and  it  is  claimed  to  exist  under  section  three  of 
the  act  of  incorporation,  which  provides  as  follows:  **  They  shall 
have  power  to  levy  a  tax  in  each  and  every  year  in  a  sum  not  ex- 
ceeding fifty  cents'on  every  hundred  doUare  of  value  thereof,  on  Jill 
lots  of  ground,  or  lots  and  tenements  within  said  city;  and  they 
shall  have  full  power  and  authority  to  levy  taxes  on  all  property 
and  things  not  hereinafter  specified  in  this  act,  subject  to  taxation 
in  the  city;  and  they  shall  have  power  to  fix  the  rate  of  taxes  on  all 
merchants,  auctioneers,  brokers,  vendors  of  lottery  tickets,  tavern 
keepers,  proprietors  of  theatres,  circuses  and  menageries,  and  on 
all  persons  making  any  public  exhibition  of  their  personal  powers 
or  agility,  or  any  thing  they  may  possess,  for  which  exhibition  they 
shall  charge  an  admittance  fee  to  such  as  may  attend."  Section 
twenty-three  provides  that  ''the  amount  of  licenses  assessed  and 
received,  and  all  fines  and  forfeitures  that  may  arise,  accrue,  or  that 
may  be  assessed  for  or  in  virtue  of  this  act,  sliall  inure  to  said  cor- 
poration for  the  benefit  of  said  city."  The  power  to  tax confened 
by  section  three  of  the  statute  of  incorporation  includes  only  taxa- 
tion of  property  and  the  callings  therein  enumerated.  The 
privileges  enumerated  upon  which  taxes  may  be  levied  are  those  of 
merchants,  auctioneers,  brokers,  vendors  of  lottery  tickets,  tavern 
keepers,  proprietors  of  theatres,  circuses  and  menageries,  and  other 
exhibitions  to  which  an  admittance  fee  is  charged.  In  Ex  parte 
Taylor,  58  Miss.  478;  s.  c,  38  Am.  Eep.  336,  it  was  held  that  the 
city  of  Vicksburg,  under  a  clause  of  its  charter  authorizing  it  to 
levy  and  collect  a  corporation  privilege  tax  '*  upon  the  business, 
trade  or  employment  of  all  auctioneers,  grocers,  merchants,  brokers, 
bankers,  cotton  factors  and  cotton  sellers,  retailers,  taverns,  hotels. 
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boarding-house  keepers^  coffee-house  keepers,  retail  liquor  dealers, 
confectioQer^,  peddlers,  junk-dealers,  and  others  of  like  character, 
as  the  board  may  designate,"  could  not  impose  a  privilege  tax  upon 
a  person  exercising  the  business  of  a  commercial  traTeller,  because 
the  employment  was  not  of  like  character  with  those  which  the 
city  waa  authorized  to  tax.  The  present  case  is  one  more  clearly 
beyond  the  exercise  of  the  power  to  tax  by  the  town,  and  the  ap- 
pellee is  entitled  to  the  leooTery  obtained,  unless  it  appears  that  the 
payment  was  yoluntarily  made. 

The  evidence  shows  that  the  appellee  was  spoken  to  by  the  tax 
collector  of  the  town,  and  requested  to  pay  the  license  fees  as  they 
became  due  under  the  ordinances;  and  that  the  tax  collector  stated 
to  him  that  he  would  have  to  stop  his  team  if  the  taxes  were  not 
paid  and  thereupon  the  appellee  went  to  the  office  of  the  collector 
and  paid  the  license  fees,  complaining  however  that  the  amount 
charged  was  exorbitant.  Under  what  circumstances  the  payment 
of  an  illegal  or  unwarranted  tax  will  be  considered  to  have  been 
made  under  compulsion,  the  authorities  in  the  different  States  are 
widely  divergent.  In  this  State  it  is  settled  that  if  at  the  time  the 
demand  is  made  the  collector  is  armed  with  authority  of  law  to 
seize  the  goods  or  arrest  the  party  if  the  tax  is  not  paid,  and  the 
party  objects  to  its  collection  because  of  its  illegality,  but  pays  to 
prevent  a  seizure  of  his  goods  or  the  arrest  of  his  person,  the  pay- 
ment is  compulsory  and  may  be  recovered  back.  Vieksburg  v. 
Butler,  56  Miss.  72.  On  the  other  hand,  if  the  payment  is  made 
by  the  party  without  objection,  it  cannot  be  recovered,  although 
non-payment  would  have  subjected  him  to  a  criminal  prosecution. 
Tupelo  V.  Beards  56  Miss.  532.  In  the  case  at  bar  the  collector  had 
no  authority,  at  the  time  he  called  on  the  appellee  for  payment,  to 
seize  his  property  or  arrest  his  person,  nor  was  any  suggestion  made 
that  either  would  be  attempted.  At  most  the  statement  was  that 
the  appellee  would  not  be  permitted  to  pursue  his  business  unless 
the  licenses  were  obtained.  No  duress  of  person  or  of  property  was 
threatened,  and  the  payments  were  voluntarily  made,  and  the  ap- 
pellee was  not  entitled  to  recover  the  same. 

Judgment  reversed. 
YoL.  ZLII~47 
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(6ei[iM.448.) 

Mcuter  and  iervarU — n^gUgence  —  nuisanee  »  eaurte  of  emploiffn&ni. 

The  owners  of  a  foondrj  for  jeani  had  giTen  the  aahes  to  their  engineer  in  con- 
sideration of  hifl  removing  them  after  working  hoars.  The  engineer  de- 
posited them,  to  the  knowledge  of  his  employers,  on  an  unindosed  lot  op- 
posite the  foandry,  owned  bj  third  persons,  whose  permission  he  had 
obtained,  and  sold  the  ashes  to  third  persons  and  to  the  defendants.  A 
jonng  child,  running  across  that  lot,  fell  into  a  qnantitj  of  the  hot  ashes 
and  was  burned.  Held,  that  the  owners  of  the  foandry  were  not  liable 
therefor.* 

ACTION  of  damages  for  personal  injury  by   nuisance.      The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

FitzGerald  <£  Whitfield,  for  appellant. 

Chapman  £  Chapmany  for  appellees. 

Chalmers^  C.  J.  The  plaintiff,  a  boy  of  five  and  a  half  years 
of  age,  who  sues  by  his  father  as  next  friend,  while  running  across 
an  uninclosed  lot  in  the  town  of  Water  Valley  fell  into  a  heap  of 
hot  ashes  mingled  with  cinders  and  live  coals,  and  was  so  badly 
burned  as  to  be  to  some  extent  disabled  for  life.  The  ashes  had 
been  brought  from  the  neighboring  foundry  of  the  defendants  John 
Shaw  &  Son,  and  deposited  upon  a  lot  without  any  barrier  of  any 
sort  being  erected  around  them  to  guard  against  such  accidents  as 
befel  the  plaintiff  in  this  case.  This  suit  is  brought  to  recover 
damages  for  the  injuries  sustained,  upon  the  ground  that  the  de- 
fendants in  thus  depositing  their  ashes,  or  permitting  them  to  be 
thus  deposited,  were  guilty  of  a  nuisance  and  therefore  liable  to 
those  receiving  injuries  therefrom.  Among  other  defenses  inter- 
posed by  defendants,  they  claim  that  if  any  nuisance  was  committed 
in  the  deposit  of  the  ashes,  they  were  in  no  manner  responsible  for 
•  it,  since  although  the  ashes  came  from  their  foundry  they  were 
neither  the  owners  of  them  nor  of  the  lot  on  which  they  were  placed, 
nor  had  any  connection  with  them  except  that  they  were  pro- 
duced in  their  foundry.     The  facts  in  relation  to  the  matter  were 

*  See  note,  41  Am.  Rep.  840 ;  Devlin  ▼.  Smith,  poft. 
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as  follows:  More  than  ten  years  before  the  happening  of  the 
calamity  here  involved,  the  defendants  had  agreed  with  their  en- 
gineer, Elliott,  that  if  he  wonld  daily  remove  the  ashes  from  their 
furnace,  after  the  working  hours  of  the  foundry  (or  in  his  own 
time  as  the  witnesses  express  it)  he  might  have  them  as  his  own, 
they  having  a  merchantable  value  in  the  town.  Elliott  thereupon 
Boaght  and  obtained  from  the  owners  of  an  uninclosed  lot,  which 
lay  across  the  street  from  the  foundry,  and  with  which  the  defend- 
ants had  no  connection,  permission  to  deposit  them  there.  It  is 
not  pretended  that  the  defendants  had  any  thing  to  do  with  this 
selection  of  a  i^lace  of  deposit,  though  they  were  well  aware  of  it, 
since  it  was  in  full  view.  They  have  never  exercised  any  authority 
or  control  in  the  matter,  and  during  all  the  intervening  years, 
Elliott  has  continued  as  exclusive  owner,  to  sell  the  ashes  to  all 
persons  desiring  to  purchase.  Many  sales  to  third  persons  are 
proved,  and  one  to  the  defendants  who  have  always  recognized  his 
exclusive  ownership. 

Are  the  defendants  liable  to  one  who  has  sustained  injury  by 
reason  of  the  negligent  manner  in  which  the  ashes  were  kept?  If 
60,  it  must  be  either  on  the  theory  that  although  they  had  sold  the 
ashes  to  one  over  whom  they  had  no  control,  they  were  responsible 
for  any  negligence  of  their  purchaser,  of  which  they  had  knowledge 
and  which  was  likely  to  bring  harm  to  others;  or  upon  the  other 
theory,  that  Elliott  was  their  agent  or  servant  in  the  removal  of 
the  ashes  receiving  his  pay  in  the  ashes  themselves  instead  of  in 
money,  but  none  the  less  engaged  in  their  work  and  subject  to  their 
control.  The  first  theory  is  manifestly  untenable.  The  ordinary 
seller  of  an  aiiicle  intrinsically  dangerous,  which  ashes  are  not,  is 
in  no  manner  responsible  for  the  disposition  made  of  it  after  he  has 
parted  with  it;  nor  liable  to  those  who  are  injured  in  consequence 
of  the  negligence  of  the  purchaser  in  dealing  with  it,  though  he 
may  be  well  advised  of  such  negligence.  The  second  theory  on 
which  the  defendant's  liability  must  be  rested  is  more  plausible  but 
depends  for  its  soundness  upon  the  assumption  that  Elliott  was  the 
agent  or  servant  of  the  defendants  in  depositing  and  in  failing  to 
guard  the  ashes  committed  to  his  custody.  Undoubtedly  he  was 
their  agent  in  taking  them  from  the  furnace,  and  so  long  as  they 
remained  upon  their  premises  the  defendants  would  be  liable  for 
any  nuisance  created  in  their  deposit.  While  removing  them  from 
the  furnace  he  was  their  servant,  doing  for  them  that  which  was  in- 
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diflpensable  to  the  working  of  the  foundry.  If  they  permitted  him 
to  so  deposit  them  upon  their  premises  as  to  create  a  nuisance,  they 
would  be  liable  to  those  having  business  there,  regardless  of  the 
ownership  of  the  material  by  which  or  the  persons  by  whom  it  was 
created.  Does  their  liability  extend  beyond  this?  If  the  ashes  had 
been  given  to  some  person  entirely  disconnected  from  the  foundry 
in  payment  for  their  removal  from  the  furnace,  it  seems  clear  that 
a  transportation  of  them  from  the  premises  by  such  person  would 
have  terminated  the  defendants'  responsibility  for  them  in  any 
shape.  Is  the  result  changed  by  the  fact  that  Elliott  was  their 
engineer?  If  I  give  to  my  domestic  servant  the  sweepings  of  my 
premises,  in  payment  or  partial  payment  of  his  wages,  am  I  respon- 
sible for  any  nuisance  he  may  create  with  them  after  he  has  carried 
them  to  his  own  lot?  Does  the  fact  that  I  know  the  disposition 
which  he  is  making  of  them  impose  any  liability  on  me?  If  a 
fanner  make  payment  to  his  harvest  hands  in  a  portion  of  the  hay 
cut  by  them,  and  one  of  them  stores  the  portion  received  by  him 
in  open  view  of  the  employer  from  whom  he  obtained  them,  but  on 
his  own  premises,  and  in  such  close  proximity  to  a  fire  that  liis 
adjoining  neighbor's  fence  or  residence  is  destroyed,  is  the  fanner 
made  liable  either  by  having  given  the  hay  to  his  employee  or  by 
his  knowledge  of  the  manner  in  which  his  employee  was  dealing 
with  it?  To  ask  these  questions  is  to  answer  them;  and  it  seems 
difficult  to  draw  a  satisfactory  distinction  between  them  and  the 
case  before  us.  If  Elliott  had  not  been  the  employee  of  the  de- 
fendants in  other  respects,  or  if  being  their  employee,  he  had  trans- 
ported the  ashes  to  his  own  lot  at  a  distance  of  a  mile  from  the 
foundry,  there  would  seem  but  little  pretense  for  seeking  to  make 
the  defendants  suffer  for  the  way  in  in  which  he  stored  them,  al- 
though they  were  perfectly  aware  of  his  negligence  with  respect  to 
them.  It  is  the  double  fact  of  the  proximity  and  of  the  general 
employment  that  confuses  the  mind;  and  yet  neither  of  tliese  things 
really  affects  the  principle  involved.  Elliott  was  the  absolute  owner 
of  the  ashes  as  soon  as  they  left  tlie  furnace,  free  to  do  with  them 
as  he  pleased,  subject  in  no  respect  to  the  control  of  the  defendants 
and  alone  responsible  for  his  conduct  with  regard  to  them,  whether 
stored  on  an  adjoining  lot,  procured  for  the  purpose  or  transported 
to  one  already  owned  by  him  a  mile  distant  In  no  point  of  view 
can  we  see  how  the  defendants  are  to  be  made  liable  for  the  manner 
in  which  another  has  dealt  with  his  own. 
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The  case  did  not  go  off  in  the  court  below  on  the  question  here 
diflcnsfled.  The  learned  Circuit  judge  rejected  the  view  we  have 
expressed,  but  the  defendants  nevertheless  had  a  verdict  on  grounds 
not  alluded  to  bj  us.  As  his  ruling  on  the  question  upon  which 
we  rest  the  case  was  favorable  to  the  appellant,  he  of  course  did 
not  assign  error  with  regard  to  it,  and  as  the  appellees  had  judg- 
ment below,  they  of  course  cannot  assign  error  at  ail.  Ordinarily 
therefore  we  would  not  notice  it;  but  as  it  lies  at  the  very  founda- 
tion of  the  action  and  is  in  our  opinion  absolutely  fatal  to  it,  we 
have  passed  by  the  errors  assigned,  because  no  matter  how  they 
might  be  decided,  no  recovery  by  the  plaintiff  against  these  de- 
fendants can  ever  be  maintained. 

Judgment  affirtned. 


Chicago  Railroad  Compaxy  v.  Scubr. 

^  (5eMlis.4M.) 

Damages  —  railroad  company  carrying  passenger  paM  his  desiinatUm, 

(Vmfmed  by  an  altercation  with  some  paseengera,  a  railway  cond actor  neg- 
lected to  stop  the  train  at  the  station  to  which  the  plaintiff  was  bound,  and 
carried  him  eight  miles  beyond,  but  courteously  apologized  and  gave  him  a 
free  letnm  ticket  from  that  station.  There  was  no  proof  of  damage  nor  of 
personal  inconvenience  or  injury,  except  that  the  plaintiff  suffered  some 
with  cold.  Held,  a  case  for  only  compensatory  damages,  and  a  verdict  of 
$883.88  was  set  aside. 

ACTION  of  damages  for  carrjdng  a  railway  passenger  beyond 
his  destination.     The  opinion  states  the  facts.     The  plaintiff 
had  judgment  below. 

W.  P.  dk  J,  B,  Harris,  for  appellant 

FUzOerald  S  Whitfield,  for  appellee. 

Chalmers,  C.  J.  The  plaintiff  (appellee)  took  paoSage  at  night 
on  defendant's  (appellant's)  train  from  Qieaada  to  TorraBoe,  h^- 
ing  a  ticket  for  the  latter  plaoe.  Shortly  before  the  tsain  arriyed 
at  Torrance  the  conductor  became  inyidTad  in  an  altercation  with 
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some  emigrants,  who  by  mistake  had  gotten  upon  the  wrong  train, 
and  also  with  a  passenger  who  without  authority  had  pulled  the 
bellrope  and  thereby  stopped  the  cars.  Thrown  off  his  bal- 
ance by  these  occurrences  the  conductor  carelessly  and  negli- 
gently permitted  the  train  to  run  by  Torrance,  without  stop- 
ping, and  was  several  miles  beyond  the  depot  before  he  recollected 
that  there  were  several  passengers  on  board  for  that  point.  He 
took  up  the  plaintiff's  ticket  before  reacliing  the  next  station  (Cof- 
feeville),  made  him  a  statement  of  the  troubles  with  the  emigrants 
and  with  the  person  who  had  rung  the  bell,  as  an  explanation  and 
excuse  for  his  own  negligence  in  failing  to  stop  at  his  place  of  des- 
tination, and  promised  to  make  arrangements  for  his  speedy  return 
from  Coffeeville  without  charge.  Reaching  Coffeeville  (eight  miles 
north  of  Torrance)  he  repeated  his  explanation  and  delivered  to  the 
plaintiff  an  order  addressed  to  the  conductor  of  a  freight  train  which 
would  pass  south  in  a  few  hours,  directing  that  the  plaintiff  should 
be  carried  back  to  Torrance  free  of  charge.  The  plaintiff  took  the 
order,  but  did  not  avail  himself  of  it,  preferring  to  remain  in  Coffee- 
ville  until  a  passenger  train  should  go  south  in  the  afternoon.  It  is 
admitted  that  tlie  conductor,  throughout  the  matter,  was  courteous, 
respectful  and  polite.  The  plaintiff  arrived  at  Coffeeville  about  two 
hours  before  day.  The  night  was  cold,  dark  and  rainy.  He  did 
not  remain  in  the  depot  building,  in  which  there  was  a  fire,  but 
sought  and  obtained  elsewhere  a  room  without  a  fire.  Whether 
the  room  obtained  was  furnished  with  a  bed,  and  if  so,  whether  the 
plaintiff  retired  to  bed  does  not  appear.  If  he  had  taken  the 
freight  train,  upon  the  conductor  of  which  he  held  the  order  for 
transporation,  he  would  have  reached  Torrance  about  nine  o'clock 
in  the  morning.  As  it  was  he  arrived  there  some  time  in  the  after- 
noon. There  is  no  proof  as  to  the  value  of  his  time,  nor  of  any 
pecuniary  loss,  nor  does  it  appear  whether  he  was  engaged  in  any 
business.  There  is  no  claim  of  mental  or  bodily  suffering,  except 
that  the  plaintiff  states  that  while  at  Coffeeville  ^'  he  suffered  some 
from  cold."  The  jury  rendered  a  verdict  against  the  railroad  com- 
pany for  $2,500.  Two- thirds  of  this  the  plaintiff  was  forced  by  the 
court  below  to  remit,  and  judgment  was  entered  for  $833.33.  From 
this  judgment  the  defendant,  the  motion  for  a  new  trial  having 
been  overruled,  prosecutes  this  appeal. 

The  damages  awarded  by  the  jury  were  not  only  vindictive  and 
punitory  in  their  character,  but  so  wholly  disproportioned  to  the 
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wrong  done  and  the  injury  sustained^  as  at  once  to  shock  reason, 
conscience  and  common  sense.  To .  have  permitted  the  yerdict  to 
stand  would  have  been  an  invitation  to  every  man  in  the  country 
to  embark  in  the  business  of  riding  on  railroads^  in  the  hope  of 
making  a  fortune  by  suing  for  damages  claimed  to  arise  out  of  some 
harmless  cai*elessness  of  a  conductor.  As  modified  by  the  court, 
the  yerdict  is  less  shocking^  and  perhaps  would  not  be  set  aside 
as  excessive,  if  the  case  had  been  one  justifying  the  imposition 
of  exemplary  damages.  That  it  still  remains  exemplary  and  puni- 
tiTe  in  its  character  is  conceded,  since  the  actual  damage  from  the 
proof  is  trifling.  Did  the  proof  warrant  the  rendering  of  exem- 
plary damages  ? 

By  a  long  train  of  decisions  in  this  State,  which  simply  announce 
the  rule  everywhei-e  recognized,  such  damages  are  permissible  only 
where  there  has  been  some  element  of  intentional  wrong,  or  in 
the  absence  of  intention,  a  negligence  so  gross  as  to  evince  a  reck- 
less disregard  of  consequences.  The  idea  is  variously  expressed  by 
different  text  writers  and  judges  and  sometimes  with  a  multitude 
of  words,  but  if  to  the  words,  •*  negligence"  and  *  intention"  we 
add  the  word  '^  insult,  "  we  shall  perhaps  sufficiently  embrace  all  the 
states  of  cases  in  which  such  damages  should  be  awarded  by  a  jury 
or  sanctioned  by  a  court.  Where  the  negligence  of  which  a  defend- 
ant has  been  guilty  bears  no  aspect  of  recklessness  or  willfulness, 
and  is  wholly  free  from  any  element  of  insult  or  rudeness,  there  is 
no  justification  for  the  imposition  of  any  damages  beyond  such  as 
will  fully  compensate  for  all  injuries  actually  sustained.  Full  coni- 
pensation  for  all  actual  damage  may,  in  the  case  of  severe  injuries,  or 
the  disappointment  of  important  engagements,  embrace  amounts  as 
large  as  if  given  by  way  of  punishment  ;  but  if  the  injuries  have 
sprung  from  that  sort  of  negligence,  carelessness  or  forgetfulness 
to  which  mankind  generally  are  prone,  the  essential  idea  of  punish- 
ment must  be  discarded.  In  the  case  at  bar  the  defendant's  con- 
ductor was  clearly  remiss  in  duty,  but  it  is  quite  as  apparent  that 
he  was  neither  willfully,  recklessly  nor  rudely  so.  His  negligence 
was  inexcusable  as  to  one  who  demanded  compensation  for  all  losses 
thereby  sustained,  but  it  affords  no  ground  whatever  for  the  impo- 
sition upon  his  superior  of  that  kind  of  punishment  which  would 
stamp  his  act  as  criminal.  It  sprang  from  that  temporary  thought- 
lessness and  inattention  to  which  we  are  all  more  or  less  guilty  in 
the  discharge  of  our  daily  duties.     For  it  we  must  respond  m  full 
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compensation  to  those  who  have  a  right  to  demand  fidelity  and 
care  at  onr  hands,  but  to  punish  us  beyond  this  would  be  to  inflict 
a  wrong  more  grierous  than  that  of  which  we  have  ourselves  been 
guilty. 

By  the  second  instruction  given  for  the  plaintiff  the  court 
authorized  the  jury  to  inflict  exemplary  damages  upon  the  defend- 
ant if  in  their  judgment  the  wrong  and  injury  was  of  such  charac- 
ter as  to  call  for  their  imposition  ;  and  by  the  plaintiff's  fifth  instruc- 
tion the  jury  were  told  that  the  law  devolved  upon  them  the  power 
of  estimating  the  damages  as  a  matter  of  sentiment  and  feeling,  to 
be  exercised  by  them  according  to  their  sound  discretion.  No 
criterion  was  by  these  instructions  afforded  the  jury  for  determin- 
ing whether  the  case  called  for  the  imposition  of  such  damages,  but 
by  the  first  instruction  given  for  the  defendant  the  proper  rule  on 
this  subject  was  announced.  An  instruction  however  asked  by  the 
defendant,  substantially  declaring  that  nothing  beyond  actual  dam- 
age should  be  awarded,  was  refused  by  the  court.  The  action  of 
the  court  on  these  instructions  was  erroneous.  The  case  was 
plainly  one  in  which  exemplary  damages  were  not  allowable,  and 
the  court  should  have  so  informed  the  jury.  Such  a  direction 
ought  not  to  be  given  in  a  case  that  admits  of  doubt,  or  where  there 
is  a  conflict  of  evidence,  as  to  any  fact,  the  existence  of  which,  if 
proved,  would  warrant  their  imposition.  But  such  was  not  the 
case  here.  Although  the  facts  were  not  agreed  on,  there  was  no 
disagreement  as  to  any  fact  at  all  material  to-  any  issue  involved  ; 
nor  was  there  any  thing  in  the  testimony,  either  of  the  plaintiff  or 
of  the  conductor,  showing  or  tending  to  show  fraud,  malice,  oppres- 
sion or  recklessness  on  the  part  of  the  defendant's  employees. 
Whether  evidence  is  sufficient  to  establish  a  particular  fact  is  a 
question  for  the  jury  ;  whether  there  is  any  evidence  in  support  of 
it  is  always  a  matter  for  the  determination  of  the  court ;  and  this 
doctrine  is  applied  against  defendants  even  in  criminal  prosecutions 
for  life  or  liberty.    HoUy  v.  Staiey  55  Miss.  424. 

In  announcing  the  rule  in  this  State  as  to  the  measure  of  damages 
in  actions  for  the  detention  of  personal  property,  it  was  said  by 
this  court,  in  Whitfield  v.  Whitfieldy  40  Miss.  352,  366,  that  where 
there  was  no  fraud,  malice  or  oppression  in  the  taking  or  detention 
of  the  property,  its  value  at  the  time  of  the  taking  must  be  the 
standard,  ^*  and  this  (say  the  court)  is  a  rule  of  law  to  be  decided 
by  the  court."    In  the  Southern  Railroad  Co,  v.   Kendrich,   40 
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Hiss.  374,  390,  it  is  said  that  "  a  neglect  of  duty,  clearly  not  at- 
tended with  any  circumstances  of  insult,  or  aggravation  of  feelings, 
of  injaTj  to  the  person  or  his  property,  or  of  hodily  or  mental  suf- 
fering, would  not  justify  yindictive  damages;  yet  if  there  beany 
eyidence  tending  to  show  eruch  circumstances,  its  weight  and  force 
rest  peculiarly  in  the  discretion  of  the  jury."  We  are  prepared  to 
go  a  step  further  and  say  that  in  any  and  all  actions  for  damages 
where  the  proof  fails  to  show  any  thing  that  will  warrant  an  impu- 
tation of  willfulness,  recklessness  or  rudeness,  it  is  the  duty  of  the 
court  to  inform  the  jury,  when  requested  so  to  do,  that  they  can- 
not inflict  punitory  damages.  Not  to  do  so,  in  a  case  free  from 
doubt,  would  be  an  abdication  of  judicial  authority,  and  a  permis- 
sion to  the  jury  to  riolate  the  settled  principles  of  law.  In  2 
Thompson  on  Negligence,  1264,  it  is  said  that  '^  whether  or  not  the 
case  is  one  which  justifies  exemplary  damages  is  a  question  for  the 
court  to  determine  in  its  instructions  to  the  jury,"  and  the  follow- 
ing, among  other  cases,  bear  out  the  author^s  statement.  Chicago 
V.  Martin,  49  111.  241  ;  HHl  v.  Olanding,  42  Penn.  St.  493 ;  Ken- 
nedy Y.  North  Missouri  Bailroad  Co.,  36  Mo.  351  ;  Illinois  (-sn- 
iral  Kailroad  Co.  v.  W$lchy  52  111.  183;  s.  c,  4  Am.  Rep.  693. 
The  point  was  met  and  decided  by  the  Supreme  Court  of  the  United 
States,  in  Milwaukee  Railroad  Co.  v.  Armstrong,  91  U.  S.  489,  in 
which  the  lower  court  had  charged  the  jury  that  "  if  you  find  the  ac- 
cident was  caused  by  the  gross  negligence  of  the  defendant's  ser- 
vants controlling  the  train,  you  may  give  to  the  plaintiffs  punitive  or 
exemplaiy  damage. "  The  Supreme  Court  after  examining  the  facts, 
came  to  the  conclusion  that  there  was  no  proof  of  gross  negligence 
in  the  case,  and  reversed  the  judgment  because  of  the  giving  of 
this  instruction.  See  also  the  note  appended  to  this  case,  giving 
the  ruling  of  Mr.  Justice  Davis  on  this  subject  on  the  Oiwrnit. 

In  the  case  of  New  Orleans  Railroad  Co,  v.  Bailey,  40  Miss,  395, 
an  instruction  was  approved  which  declared  that  any  negligence  by 
a  railroad  company,  operating  by  the  dangerous  and  powerful  agency 
of  steam,  well  deserves  the  epithet  of  gross.  This  ruling,  though 
based  on  and  borrowed  from  the  language  of  Justice  Grier,  in 
Philadelphia  Railroad  Co.  v.  Derby,  14  How.  468,  486,  is  mani- 
festly unsound.  Gross  negligence  is  synonymous  with  recklessness, 
and  has  frequently  been  said  to  be  undistinguishable  from  fraud. 
If  the  announcement  therefore  was  sound  law,  every  act  of  neg- 
ligence on  the  part  of  a  railroad,  no  matter  how  slight,  would  jus- 
VoL.  XLII  -  48 
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tify  the  imposition  of  exemplary  damages  ;  and  thus  we  destroy  at 
once  that  distinction  between  carelessness  and  willfulness  which 
this  court  has  recognized  in  numberless  suits  against  railroad  com- 
panies. Judge  Tabbell  said,  in  the  case  of  Memphis  Railroad  Co. 
y.  Oreetiy  52  Miss.  783,  that  as  against  a  common  carrier,  punitive 
damages  might  be  inflicted  for  a  mere  omission  of  duty  '^  by  way  of 
punishment  for  the  neglect  of  a  duty  to  trayellers,"  citing  2  Bedfield 
on  Railways,  §  182.  This  is  an  entire  misconception  of  Judge 
Bedfield's  text.  He  was  discussing  the  duty  of  a  common  car- 
rier to  transport  all  well-conducted  travellers,  whether  the  party 
suing  had  a  special  contract  for  transportation  or  not,  a  duty  im- 
posed by  reason  of  his  functions  as  a  common  carrier  ;  a  doctrine, 
by  the  way,  which  found  a  somewhat  striking  illustration  in  this 
State,  in  the  case  of  Heirn  v.  APCaughan,  32  Miss.  17.  This  doc- 
trine has  nothing  to  do  with  the  measure  of  damages  to  be  inflicted 
upon  the  carrier  for  his  derelictions  of  duty.  It  only  fixes  what 
that  duty  is  toward  the  travelling  public. 

For  any  dereliction  of  duty  he  is  to  be  dealt  with,  as  to  the  meas- 
ure of  damages,  like  other  men.  The  powers  of  common  carriers 
over  the  persons  and  property  committed  to  their  custody  is  very 
great ;  and  hence  the  law  imposes  upon  them  the  severest  exac- 
tions, and  a  degree  of  responsibility  unknown  to  other  callings  of 
life.  But  though  these  exactions  are  more  numerous  and  stringent, 
a  non-performance  of  them  brings  to  the  delinquent  just  that 
which  a  default  of  duty  brings  to  all  men,  that  is  to  say,  full 
compensation  for  thoughtlessness  and  carelessness,  exemplary  pun- 
ishment for  recklessness,  willfulness  or  insult. 

For  error  in  giving  the  plaintiff's  second  and  fifth  instructions, 

and  in  refusing  the  defendant's  second,  the  judgment  is  reversed 

and  a  new  trial  awarded. 

Judgment  accordingly. 
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Southern  Exprbss  Company  v.  Pitzker. 

(50  Min.  681. 

Corporation  -^UM  by  agent . 

A  eoipoiatlon  is  not  liable  for  a  libel  by  its  agent,  not  in  the  course  of  his 
dntj,  nor  authorized  nor  approved  by  the  corporation. 

ACTION  of  libeL  The  plaintiff,  residing  at  Brookhaven  wrote 
to  the  consignor  of  goods  brougiit  to  him  by  the  defendant, 
an  express  corporation,  complaining  that  the  goods  were  damaged. 
The  consignor  sent  his  letter  with  a  complaint  to  the  head  officer 
of  the  defendant.  The  inquiry  and  letters  were  referred  to  the 
agent  at  Brookhayen.  This  agent  reported  to  the  company  that 
the  goods  were  damaged  when  received  by  him.  His  son,  E.  B. 
Perkins,  who  performed  his  duties,  seeing  the  letters,  without  con- 
sulting any  one,  wrote  as  '*  acting  agent"  to  the  consignor,  stating 
that  "this  fellow  Fitzner''  had  no  idea  when  he  wrote  his  letter, 
that  *Mt  would  be  referred  here  for  an  explanation,*'  or  he  would 
have  been  far  from  doing  so,  that  he  is  engaged  in  a  small  business 
here,  in  principle  is  a  small  man,  will  do  any  thing  dirty,  and  is 
endeavoring  to  beat  you  out  of  tea."  '^His  idea  was  to  beat  you 
out  of  another  can  or  simply  to  get  something  for  nothing.  As  I 
said  before  he  is  a  dirty,  low-lived  whelp,  and  seeks  to  put  me  on 
an  equality  with  him ;  as,  if  he  had  a  chance,  he  would  do  any 
thing  that  was  dirty.  I  send  you  a  three-cent  stamp,  and  want  you 
to  send  this  letter  to  him  and  advise  me  on  card."  The  consignor 
sent  the  letter  to  the  plaintiff.  The  plaintiff  had  judgment  below 
against  the  company  and  E.  B.  Perkins. 

Sesiwns  i£  Cassedy,  and  A.  C.  McNair,  for  appellants. 

R,  H.  Thompson,  for  appellee. 

Cooper,  J.  The  verdict  as  against  the  appellant,  E.  B.  Perkins, 
IB  correct,  and  there  is  no  eiTor  of  law  appearing  in  the  record  of 
which  he  can  complain. 

Conceding  that  E.  B.  Perkins  was  the  agent  of  the  express  com- 
pany at  Brookhaven,  at  the  time  when  the  libellous  letter  was  written 
^y  him^  and  taking  the  testimony  as  to  his  duty  and  authority  to 
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act  for  the  company  in  its  most  favorable  phase  for  the  appellee,  no 
facts  were  shown,  from  which  the  jury  could  infer  express  or  im- 
plied authority  on  his  part  to  act  for  the  company  in  the  business. 
So  far  as  is  shown  by  the  testimony,  he  had  no  authority  from  the 
company  to  write  any  communications,  except  in  those  cases  in 
which  application  was  made  by  the  patrons  of  the  company  to  the 
office  at  Brookhaven  for  information  toucliing  the  business  at  that 
office,  but  theire  was  no  duty  resting  upon  him  to  refily  to  letters 
addressed  to  his  superior  officers  or  to  agents  at  other  places  ;  in  bo 
doing  he  was  a  mere  volunteer,  though  he  professed  to  write  for 
and  in  the  name  of  the  company.  The  facts  show  that  no  applica- 
tion was  made  by  the  tea  company  to  Perkins  at  Brookhaven,  for 
information  touching  the  matter  complained  of  by  Fitzner.  If  in- 
quiry had  thus  been  made,  it  would  have  been  within  the  scope  of 
his  authority  to  reply,  and  for  a  libel  contained  in  a  reply  so  made, 
it  might  well  have  been  argued  that  the  company  would  have  been 
liable,  because  it  would  have  been  published  by  Perkins  in  the  per- 
formance of  a  duty  enjoined  upon  him  by  his  principal,  or  which 
he  had  authority  to  perform.  An  act  done  at  the  office  where  the 
business  of  the  company  is  conducted,  and  in  its  name,  and  by  its 
servants  professing  to  act  for  it,  does  not  necessarily  bind  the  cor- 
poration. The  foundation  of  its  liability  must  arise  from  the  fact 
that  it  conferred  authority  upon  the  person  to  do  the  act,  and  while 
all  these  circumstances  would  be  valuable  as  evidence  of  the  delega- 
tion of  power,  and  in  some  cases  would  be  conclusive  of  it,  at  last 
the  inquiry  is  narrowed  to  the  question,  whether  or  not  the  act  done 
was  the  act  of  the  corporation  performed  by  its  agent.  Applying 
this  test  to  the  facts  of  this  case,  it  is  apparent  that  no  liability  is 
fixed  on  the  corporation ;  for  the  libellous  letter  was  written,  not 
in  the  performance  of  any  duty  which  he  was  required  or  permitted 
to  perform.  It  was  his  own  independent  wrong,  committed  in  the 
performance  of  no  duty  or  service  for  the  company,  and  he  alone  is 
liable  for  its  consequences. 

Affirmed  as  to  Perhins  atid  as  to  the  express  company  reversed. 
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Wise  v.  Wykh. 

(50  MI88.  588.) 

Boidenee — decktroHons  to  pro^e  pedigree, 

Dedantkuu  of  a  deeeaoed  peison  thftt  he  had  a  biother  living  at  a  oerUia 
place  axe  competent  to  eateblish  the  right  of  the  brother's  children  to  in- 
herit from  the  declarant. 

rpHE  opinion  states  the  case. 

T.  K,  Weisiger  and  /.  E.  Owin,  for  appellants. 
M,  Oreen,  for  appellee. 

Chaucebs,  J.  More  than  forty  years  ago  there  came  to  Holmes 
connty  in  this  State  a  man  calling  himself  Charles  Wise.  His 
parentage  and  past  antecedents  were  wholly  unknown,  and  except 
to  a  very  few  persons  he  seems  to  have  preserved  great  reticence  on 
these  subjects.  He  lived  iu  Holmes  county  continuously  thereafter 
until  his  death  in  1870,  and  in  the  meantime  accumulated  a  con- 
siderable landed  estate.  Dying  intestate,  unmarried,  and  without 
known  heirs,  his  property  after  his  death  was  by  regular  proceed- 
ings escheated  to  the  State,  and  from  the  State  subsequently  pur- 
chased by  the  appellee,  Wynn.  Within  the  time  limited  by  our 
statutes  (Code  1880^  §  892),  this  action  has  been  brought  for  the 
recovery  of  the  property  by  those  who  claim  to  be  the  heirs-at-law 
of  the  decedent. 

They  prove  that  they  are  the  children  of  Thomas  Wise, deceased, 
formerly  a  resident  of  a  place  known  as  ''  Hell's  Comer,"  in  Amelia 
county,  Virginia,  where  the  corners  of  three  counties  come  together; 
that  nearly  fifty  years  ago  their  father  had  a  younger  brother  named 
Charles,  who  having  seduced  a  young  lady  of  respectable  family 
fled  the  country  to  escape  the  vengeance  of  her  relatives,  and  an- 
nounced at  the  time  to  an  intimate  friend,  that  he  expects  to  go 
to  Texas  or  Mississippi,  and  that  he  should  take  care  that  no  one 
in  Virginia  should  ever  discover  the  place  of  his  future  home.  The 
friend  to  whom  this  statement  was  made  is  still  aliye  and  these  facts 
are  established  by  his  testimony.  From  that  time  forth  until 
within  a  short  time  before  the  bringing  of  this  suit,  nothing  was 
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ever  heard  in  Virginia  of  the  subsequent  career  of  Charles  Wise. 
Haying  made  this  proof  the  plaintiffs  proposed  to  prove  by  two  wit- 
nesses, living  in  Holmes  county,  that  the  man  known  there  as 
Charles  Wise,  and  whose  estate  is  involved  in  this  litigation,  told 
them  that  he  came  from  a  place  in  Virginia,  known  as  Hell's 
Corner,"  where  the  comers  of  three  counties  came  together,  that 
he  had  there  a  brother  named  Thomas,  and  that  he  had  left  there 
because  of  some  trouble  about  a  woman.  The  whole  of  this  proffered 
testimony  was  excluded  by  the  court  below,  except  the  isolated 
statement  of  the  deceased  that  he  had  a  brother  named  Thomas, 
the  witness  not  even  being  allowed  to  state  that  the  deceaaed  had 
said  that  his  brother  Thomas  lived  in  Virginia,  or  that  he  himself 
came  from  that  State. 

This  ruling  of  the  learned  judge  was  based  upon  the  dicta  of 
many  authorities  to  the  effect  that  while  in  questions  of  pedigree 
the  hearsay  declarations  of  a  deceased  member  of  a  family  arc  re- 
ceivable in  evidence,  as  to  all  matters  of  birth,  death,  age, marriage, 
and  the  like,  declarations  as  to  place  are  not.  The  later  and  better 
considered  cases  however  repudiate  this  distinction  between  declara- 
tions as  to  place  and  those  touching  other  family  matters,  where  the 
inquiry  is  strictly  one  of  pedigree,  and  the  declarations  as  to  place 
are  not  relied  on  as  giving  any  right  by  reason  of  the  place,  but 
j)roof  as  to  place  is  made  merely  by  way  of  identification  of  the  per- 
son or  family.  Thus  in  a  question  of  settlement  under  the  poor 
laws,  where  the  right  of  settlement  is  dependent  upon  the  place  of 
present  or  former  residence,  hearsay  declarations  as  to  place  are  in- 
admissible; but  where  the  question  is  purely  one  of  pedigree,  and 
the  effort  is  to  identify  the  particular  person  or  family  about  whom 
the  declarant  was  speaking,  declarations  as  to  place  stand  upon  the 
same  footing  as  any  others  relative  to  matters  of  family  history. 
Whart.  Ev.,  §  208,  and  cases  cited.  Manifestly  this  is  the  true  rule 
liere.  There  can  be  no  reason  founded  in  good  sense  for  admitting 
the  declarations  of  a  deceased  person  that  he  has  a  brother  named 
Thomas,  and  excluding  his  statement  of  where  that  brother  lives. 
The  name  wholly  fails  to  identify  without  identification  of  the 
l)lace,  and  the  one  is  worthless  without  the  other.  If  the  court  be- 
low was  correct  in  admitting  any  of  the  declarations  of  Charles 
Wise  touching  his  family,  it  should  have  admitted  them  all,  since 
they  all  tended  to  establish  his  own  identity,  and  were  proffered 
not  for  the  purpose  of  basing  any  particular  right  on  the  place  of 
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his  alleged  nativity,  but  solely  for  the  purpose  of  showing  who  he 
was  and  to  what  family  he  belonged. 

But  was  it  admissible  to  show  this  by  his  own  statements,  with- 
out some  proof  outside  of  his  own  declarations  connecting  him  with 
the  family  of  which  he  claimed  to  be  a  member?  The  general  rule 
undoubtedly  is  that  before  hearsay  declarations  in  matters  of  pedi- 
gree can  be  introduced  in  eyidence,  some  proof  dehors  the  declara- 
tions must  be  made  that  the  declarant  was  in  fact  a  member  of  the 
family  about  which  he  was  speaking.  It  was  unanimously  so  ruled 
by  all  the  judges  in  Banbury  Peerage  case,  2  Sel.  N.  P.  764,  where 
the  petitioner  sought  to  introduce  in  evidence  the  statements  and 
depositions  contained  in  a  chancery  litigation  conducted  more  than 
one  hundred  and  fifty  years  before,  in  which  an  ancestor  of  the 
petitioner  styled  himself,  and  was  styled  by  those  who  professed  to 
belong  to  the  family,  the  legitimate  son  of  A.  B.  It  was  held  that 
sach  statements  were  not  admissible,  though  upon  a  question  of 
pedigree,  until  it  could  be  shown  by  proof  aliunde  that  those 
making  these  statements  actually  were  members  of  the  family  as  to 
which  the  claim  was  preferred.  The  same  doctrine  is  announced 
in  MonkHon  v.  Attorney  Oeneral,  2  Russ.  &  Myl.  147,  though  it  may 
I)erhaps  be  doubted  whether  the  conclusion  reached  in  that  ease 
does  not  offend  against  the  doctrine.  But  in  these  and  many  other 
cases  of  a  similar  character,  which  might  be  cited,  the  attempt  was 
to  set  up  some  right  derived  through  the  declarant,  and  to  establish 
that  right  by  his  own  statements  as  to  the  pedigree  of  the  family  of 
which  he  claimed  to  be  a  member.  It  seems  manifest  that  this 
cannot  be  done  without  precedent  proof  from  other  sources  that  he 
is  what  he  claims  to  be,  to  wit,  a  member  of  the  family.  Thus  if 
Charles  Wise  had  married  here  and  left  children,  it  is  clear  that 
those  children  could  not  have  claimed  any  interest  in  the  estate  of 
Thomas  Wise,  in  Virginia,  by  virtue  alone  of  their  father's  state- 
ment that  Thomas  was  his  brother.  But  how  is  it  when  the  case 
is  reversed,  and  a  plaintiff  is  seeking  to  reach  the  estate  of  the  de- 
clarant by  evidence  of  what  he  said  with  reference  to  his  family  and 
kindred?  It  is  quite  clear  that  I  cannot  establish  my  right  to  share 
in  the  estate  of  A.  by  proof  alone  of  the  fact  that  my  father  declared 
in  his  life-time  that  A.  was  his  brother,  but  may  I  not  do  so  by  show- 
ing that  A.  himself  so  declared?  Upon  this  question  we  find  a 
singular  dearth  of  authorities.  In  Adie  v.  Commonwealth,  25  Gratt. 
712,  a  case  strikingly  like  this  in  all  its  features,  testimony  of  this 
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character  seems  to  hare  been  admitted  without  objection,  and  ao 
also  in  Cuddy  y.  Brown,  78  111.  415.  In  Moffii  t.  Witherspoon,  10 
Ired.  185,  persons  irho  claimed  to  be  the  nephews  and  nieces  of  Mrs. 
Donahoe,  in  an  ejectment  suit  brought  after  her  death  to  recover 
certain  real  estate  belonging  to  her  during  h^  life,  were  peormitted 
to  prove  that  she  had  declared  many  years  before  her  death  that  the 
mother  of  the  plaintiffs  was  her  only  sister,  and  no  other  proof  of 
heirship  than  this  seems  to  have  been  offered.  In  Shields  y.  Boucher, 
1  De  G.  &  Sm.  40  (a  case  to  i^hich  we  have  not  had  access,  but 
which  is  referred  to  at  length  in  Whart.  Ey.,  §  208,  note  4),  Sir 
Khight  Bruce  expressed  the  strong  conviction  that  in  a  controTersy 
purely  genealogical  declarations  made  by  a  deceased  person,  as  to 
where  he  or  his  family  came  from,  of  what  place  his  father  was 
designated  and  what  occupation  he  followed,  would  be  admissible, 
and  might  be  most  material  evidence  for  the  purpose  of  identifying 
and  individualizing  the  person  and  family  under  discussion. 

Independently  of  these  authorities,  we  think  ex  necemtaie  rei 
and  as  a  matter  of  common  sense,  that  declarations  such  as  were 
offered  here  and  under  the  circumstances  here  existing,  should  al- 
ways be  received  in  evidence.  They  stand  to  some  extent  upon  the 
footing  of  declarations  against  interest,  or  of  what  Mr.  Wharton 
calls  ''  self-disserving  declarations."  If  they  be  not  admitted  there 
must  be  in  many  cases  a  failure  of  justice.  No  man  who  knew 
Charles  Wise  in  Virginia  ever  saw  him  here,  and  no  man  who  knew 
him  here  ever  saw  him  in  Virginia;  and  if  we  reject  his  own  state- 
ments as  to  who  he  was  and  whence  he  came,  these  inquiries  must 
remain  forever  unanswered.  If  such  be  the  rule  of  law,  it  must  be 
impossible  legally  to  establish  the  identity  of  very  many  traveUeis 
who  die  among  strangers  in  distant  lands,  although  in  point  of  fact 
there  may  not  be  in  any  man's  mind  the  slightest  doubt  as  to  who 
they  were. 

Reversed  and  remanded. 
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Atlbe  v.  Fikk. 

(75  Mo.   100.) 

Agency — aeeret  contract  with  other  p(»rtp. 

A  lumber  dealer  secretly  agreed  with  one  employed  to  Buperviae  the  erection 
of  baildings  for  another  and  to  pass  npon  accounts  for  materials,  but  not  to 
make  purchases,  for  a  commission  on  sales  made  to  the  employer  through 
his  influence.    Held,  void  as  against  public  policy.    {See  note,  p.  887.) 

A  CTION  on  account.    The  opinion  states  the  case.    The  defendant 
j\     had  judgment  below. 

Tmnlinson  <6  Ross,  for  appellants. 

J.  D,  S.  Cook,  for  respondent. 

Henry,,  J.  Plaintiffs  sued  defendant  for  balance  on  account  for 
lumber  sold,  >497.68.  In  his  answer,  defendant  admits  the  pur- 
chase, but  his  defense  is,  that  there  is  in  the  account  an  overcharge 
of  t35,  that  he  is  entitled  to  a  credit  of  $184.36,  paid  on  the  account, 
and  that  plaintiffs  owe  him  $261,  as  commission  on  lumber  sold  by 
plaintiffs  to  defendant's  employers,  on  defendant's  recommendation. 
Vol.  XLTI  —  49 
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for  which  he  alleges  plaintiffs  agreed  to  pay  him  a  commission  of 
two  and  one-half  per  cent.  All  of  these  allegations  were  denied  by 
plaintiffs'  replication.  The  defendant  obtained  a  judgment  for 
$38.73^  from  which  plaintiffs  appeal. 

The  evidence  shows  that  plaintiffs  resided  at  Fort  Madison,  Iowa, 
and  were  engaged  in  manufacturing  and  selling  lumber ;  that  they 
established  a  branch  of  their  business  at  Kansas  City,  Missouri,  and 
placed  J.  O'Sullivan  in  charge  of  it,  to  sell  lumber.     O'Sullivan 
testifies  that  he  was  employed  by  plaintiffs  to  sell  their  lumber. 
Samuel  Atlee,  one  of  plaintiffs,  testifies  that  O'Sullivan  was  not 
authorized  to  make  any  agreement  to  pay  commissions  to  other 
persons  for  selling  their  lumber.     The  firm  paid  O'Sullivan  a  salary 
of  tl,800  per  annum.     The  defendant.  Fink,    testifies   that   he, 
O'Sullivan  and  W.  H.  Atlee  (who  was  not  a  member  of  the  firm  of 
plaintiff),  were  together  when  O'Sullivan  and  defendant  made  the 
agi'eement  by  which  the  latter  was  to  receive  the  commission  on 
sales  O'Sullivan  might  make  to  defendant's  employers  through 
defendant's  influence  with  them  ;  that  his  employers  paid  him  for 
superintending  the  erection  of  the  various  buildings  erected  by 
them,  and  it  was  his  duty  to  keep  the  laborers    at  work,  and  see 
about  materials  and  all  details  ;  that  liis  employers  would  pay  no 
bills  for  labor  or  lumber  until  certified  by  defendant  to  be  correct ; 
that  he  never  informed  them,  or  any  of  them,  that  he  was  to  get  a 
commission  on  tlie  lumber  purchased  by  them  of  plaintiffs.     This 
is  the  substance  of  the  testimony  on  the  only  branch  of  the  case 
which  we  deem  it  necessary  to  consider. 

O'Sullivan  was  not  expressly,  or  by  the  nature  of  his  employment, 
authorized  to  make  the  contract  in  question.  He  was,  as  he  testified, 
but  an  agent  to  sell,  and  could  not  delegate  that  authority  to  another. 
Especially  was  he  not  authorized  to  promise  a  comjiensation  for  sales 
made  for  the  firm  by  others,  which  would  bind  the  firm.  Story  on 
Agency  (6th  ed.),  §387;  Warner  \.  Martin,  11  How.  209. 

But  it  is  unnecessary  to  extend  our  remarks  on  that  proposition, 
because  if  O'Sullivan  had  had  ample  authority  to  make  such  a 
contract,  it  is  contrary  to  public  policy  to  allow  the  plaintiffs  to 
recover  on  it.  He  was  employed  by  others  to  transact  'business  for 
them,  and  they  paid  no  bills  for  lumber  not  certified  by  him  to  be 
correct,  and  for  two  and  one-half  per  cent  commission  on  sales  to 
his  employers,  he  sold  his  influence  with  them  to  the  plaintiffs.  He 
kept  tliem  in  ignorance  of  tlie  agreement  he"  had  made  with  O'Sulli- 
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van.  That  agreement  was  a  temptation  to  him  to  certify  as  correct, 
bills  for  lumber  which  might  be  incorrect,  both  as  to  the  amount 
of  lumber  and  prices  charged.  His  compensation  could  be  increased 
by  such  conduct,  and  it  is  no  answer,  that  nothing  of  the  kind 
occurred.  In  Fuller  v.  Dame,  18  Pick.  472,  the  court  said  :  **The 
law  avoids  contracts  and  promises  made  with  a  view  to  place  one 
under  wrong  influences  ;  those  which  offer  him  a  temptation  to  do 
that  which  may  affect  injuriously  the  right  and  interest  of  third 
persons."  In  Spinhs  v.  Davis,  32  Miss.  152,  the  court  said  :  "It 
is  a  sufficient  objection  to  a  contract  on  the  ground  of  public  policy, 
that  it  has  a  direct  tendency  to  induce  fraud  and  malpractice  upon 
the  rights  of  others,  or  the  violation  or  neglect  of  high  public 
duties,"  One  employed  by  another  to  transact  business  for  him 
has  no  right  to  enter  into  a  contract  with  a  third  person,  which 
would  place  it  in  his  power  to  wrong  his  principal  in  the  transaction 
of  the  business  of  the  latter,  and  which  would  tempt  a  bad  man  to 
act  in  bad  faith  toward  his  employer.  The  interests  of  the  defend- 
ant's employers,  and  those  of  i)laintiff8,  as  buyera  and  sellers,  were 
antagonistic,  and  defendant  could  not  \  ervo  two  masters  in  a  matter 
in  which  there  was  such  a  conflict  in  tlieir  interests.  It  makes  no 
difference  that  defendant  was  not  employed  to  purchase  the  lumber 
for  his  employers.  It  is  enough  that  it  was  his  duty,  under  his 
emi)loyment,  to  examine  and  certify  to  the  correctness  of  the  lum- 
ber bills. 

Under  this  view,  it  is  wholly  immaterial  whether  the  agreement 
made  by  O^SuUivan  with  the  defendant  was  ratified  or  not  by  the 
plaintiffs.  The  ratification  of  the  contract  would  not  have  eliminated 
the  element  which  rendered  it  invalid.  The  trial  court  bntertained 
a  different  view  of  the  subject,  and  embodied,  in  instructions  given, 
that  erroneous  view,  and  refused  instructions  asked  by  plaintiffs 
which  declared  the  law  as  herein  announced,  and  its  judgment  is 
therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

All  concur. 

Hots  bt  thb  Rbportbr.— As  to  double  acrency,  see  BtXl  ▼.  McOonneXi^  87  Ohio  St. 
SB6;  8.  c,  41  Am.  Rep.  fieS. 

lo  BtAlman  ▼.  LoomU^  41  Conn.  581,  the  plaintliT,  an  expert  Judge  of  piaDOs,  had  been 
requested  by  a  person  proposing  to  purchase  a  piano  from  the  defendant,  to  examine  and 
prooouDoe  upon  his  instruments,  as  a  friend  and  gratuitously.  By  his  advice  a  sale  was 
effected.  The  defendant  secretly  promised  him  a  certain  sum  for  his  servioes,  but  it  was 
held  that  no  action  would  lie  therefor.  The  court  said:  **The  party  proposing  to  pur- 
chase was  deceived.    Instead  of  getting,  as  he  supposed  he  was,  the  opinion  of  the  plaints 
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Iff  as  an  expert,  without  blaii  and  without  interest,  acting  merelj  as  a  friend,  the  plaintiff 
was  in  fact  acting  as  the  agent  of  the  owner,  and  charging  fees  for  his  services.  A  sale  hav- 
ing been  effected  through  his  iniiuence,  this  suit  was  brought  to  obtain  a  compensation. 

*' We  think  there  should  be  no  recovery.  We  reach  this  result  not  out  of  any  r^pard 
for  the  defendant ;  he  is  as  fully  implicated  in  the  deception  practiced  on  the  purcliaser  as 
the  plaintiff  himself .  The  rule  in  such  cases  is,  that  the  law  leavM  the  parties  where  it 
finds  them.  The  transaction  was  inconsistent  with  fair  and  honorable  dealing,  contrary 
to  sound  policy,  and  offensive  to  good  morals. 

"  We  do  not  say  that  the  plaintiff  or  defendant  committed  a  positive  fraud.  Hie  plaint- 
iff may  have  said  nothing  as  to  this  piano  which  he  did  not  believe  to  be  true,  and  the  de- 
fendant may  have  demanded  and  obtained  for  it  no  more  than  it  was  really  worth.  But 
the  means  resorted  to  to  effect  the  sale  deceived  and  misled  the  purchaser,  and  were  in 
violation  of  private  confidence.  Such  contracts  and  acts  are  deemed  equally  reprehensl> 
ble  with  positive  fraud.  They  are  within  the  same  reason  and  mischief  as  contracts  made 
and  acts  done  with  an  evil  intent,  and  are  therefore  prohibited  by  law. 

'  'Coses  of  this  character,  though  differing  widely  in  their  details,  are  unfortunately  not 
rare  in  the  courts  of  Justice.  In  Carter  v.  Boe/im,  3  Burr.  1910,  Lord  Maxsfikld  said:  *  Good 
faith  forbids  either  party,  by  concealing  what  he  privately  knows,  to  draw  another  into 
a'bargain  from  his  ignorance  of  that  fact  and  his  believing  the  contrary.'  In  CheHterfidd 
V.  Janssen^  2  Ves.  155  (s.  c,  1  Atk.  S52),  Lord  Hardwickb  said :  *  Fraud  may  be  collected 
or  inferred,  in  the  consideratiou  of  a  court  of  equity,  from  the  nature  and  drcumstanoes 
of  the  transaction,  as  being  an  imposition  and  deceit  on  other  persons,  not  parties  to  the 
fraudulent  agreement.'  In  FuXUr  v.  Dame,  18  Pick.  4S1,  Chief  Justice  Shaw  said:  '  The 
law  avoids  contracts  and  promises  miade  with  a  view  to  place  one  under  wrong  infiuences; 
those  which  offer  him  a  temptation  to  do  that  which  may  affect  injiuiously  the  lights  and 
interests  of  third  persons.'  And  again:  *  If  such  advice  and  solicitation,  thus  under- 
stood to  be  pure  and  disinterested,  may  be  Justly  offered  from  mercenary  motive,  they 
would  produce  aU  the  consequences  of  absolute  misrepresentation  and  falsehood.* 

'*This  case  comes  within  a  class  of  cases  described  in  the  books  as  'poundage  for  recom- 
mending customers  to  buy.*  The  case  of  Wyburdv.  Stanton,  4  Esp.  179,  is  directly  in 
point.  That  was  an  action  of  assumpsit  for  goods  sold  and  delivered.  The  plea  was  the 
general  issue  and  set-off.  One  part  of  the  set-off  was  for  certain  poundage  and  reward 
before  that  time  agreed  to  be  paid,  and  then  due  and  payable  from  the  plaintiff  to  the 
defendant,  upon  and  in  respect  of  certain  goods  and  merchandise  before  that  time  sold 
and  delivered  by  the  plaintiff  to  one  Andrew,  for  and  in  consideration  of  the  defendant's 
having  recommended  the  said  Andrew  to  buy  the  said  goods  and  merchandise  from  the 
plaintiff.  Upon  this  being  stated,  Lord  Ellen  bobouoh  said  bethought  this  demand  could 
not  be  supported.    It  was  a  fraud  on  third  persons.    It  was  accordingly  rejected. 

**  We  think  this  principle  a  salutary  one,  and  entirely  applicable  to  this  case. "  See  also 
Tool  ▼.  iVorris,  S  Wall.  45:  Oscanyan  v.  Winchester  Arms  Co.,  108  U.  8.  881;  IforrCson  v. 
Thompson,  L.  R.,  9  Q  B.  480;  Bartle  v.  Nut,  4  Pet.  184;  Reynolds  v.  Nichols,  12  Iowa,  898; 
WdOcery,  Osgood,  98  Mass.  348;  Boby  v.  West,  4  N.  H.  286;  17  Am.  Dec.,  428 ;  DufilapT. 
BIchards,  2  E.  D.  Smith,  181;  PugOey  v.  Murray,  4  id.  245. 


Forney  v.  Geldmacher. 

(75  Mo.  113.) 

J'ort  — proximats  afid  remote  cause — causing  horses  to  run  away. 

The  defendant  intentionally  directed  a  stream  of  water  from  a  hoee  against  « 
team  of  horses  fastened  to  a  post  in  the  street  in  front  of  his  premises.  The 
horses,  frightened  thereby^  broke  loose,  ran  away,  and  collided  with  U&e 
plaintifTs  team.  Held,  that  defendant  was  liable  for  the  Injury  to  the  latter. 
{See  note,  p.  3d0.) 
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ACTION  for  malicious  tort.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Oalen  Spencer,  for  appellant. 
Clark  Craycroft,  for  respondent. 

Henry,  J.  In  plaintiff's  petition  it  is  alleged  that  there  was  a 
span  of  horses  attached  to  a  wagon,  hitched  to  a  post  in  front  of 
defendant's  business  house  in  the  city  of  Joplin,  and  that  defend- 
ant by  means  of  a  hose,  while  sprinkling  water  on  his  pavement, 
"  willfully,  maliciously,  negligently  and  without  reasonable  cause, 
intending  to  injure  plaintiff  and  others,"  turned  the  hose  and 
threw  a  stream  of  water  upon  said  horses,  by  which  they  were 
frightened  and  broke  loose,  and  running  dow^n  a  street  of  said  city, 
collided  with  plaintiff's  horse  and  wagon,  then  being  driven  by 
plaintiff's  servant,  whereby  the  injury  complained  of  was  occa- 
sioned. The  evidence  is  not  preserved  by  the  bill  of  exceptions, 
but  it  stated  that  on  the  part  of  plaintiff  it  tended  to  sustain  the 
issues  on  his  part.  The  court  refused  to  instruct  the  jury  at  the 
close  of  plaintiff's  evidence,  that  on  the  pleadings  and  evidence  he 
could  not  recover,  but  for  plaintiff  instructed  the  jury  that  if 
defendant  willfully  and  intentionally  threw  the  water  upon  or 
under  the  horses,  which  frightened  and  caused  them  to  break  loose 
and  run  through  the  street,  and  they  ran  against  plaintiff's  wagon, 
they  should  find  for  plaintiff  ;  but  that  he  could  not  recover  unless 
the  defendant  willfully  and  intentionally  threw  the  water  on  the 
team.  The  plaintiff  had  a  judgment,  from  which  defendant  has 
appealed. 

The  horses  which  ran  against  plaintiff's  horse  and  wagon  were 
not  the  property  of  defendant,  but  of  another.  This  however 
is  wholly  immaterial  in  the  consideration  of  the  question  involved. 
The  defendant,  as  the  jury  found,  willfully  turned  the  hose  upon 
the  horses,  which  were  hitched  to  the  post,  and  the  injury  to 
plaintiff's  property  was  a  direct  result  of  his  act.  While  one  is  not 
presumed  to  know  the  disposition  or  habits  peculiar  to  particular 
animals,  but  only  the  disposition  and  habits  which  are  com- 
mon to  that  species  of  animal,  every  one  is  chargeable  with  notice 
of  the  generic  disposition  of  any  kind  of  animal,  wild  or  tame,  to 
stray,  and  of  its  liability  to  take  fright  This  is  substantially  the 
doctrine  stated  by  Shearman  &  Redfield  in  their  work  on  N  egli- 
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gence,  §  188^  cited  by  appellant's  counsel.  In  the  celebrated  case 
of  Scott  V.  Shepherd,  3  Wilson,  403,  Naves,  J.,  in  pacing 
upon  the  question  whether  an  action  of  trespass  vi  et  armis  would 
lie  against  defendant  who  threw  the  lighted  squib,  observed:  "  The 
nature  of  the  act,  the  time  and  place  when  and  wliere  it  was  done, 
make  it  highly  probable  that  some  personal  damage  would  immedi- 
ately happen  thereby,  to  somebody  then  present  in  a  crowded  market 
house  on  the  fair  day/'  This  observation  of  the  learned  justice  is 
pertinent  to  the  case  at  bar.  The  horses  and  wagon  were  in  a 
street  in  the  city  of  Joplin,  and  defendant  knew  that  the  probable 
<3onsequence  of  throwing  a  stream  of  water  upon  the  horses  would 
be  to  make  them  break  their  fastening  and  run,  to  the  great  dan- 
ger of  any  one  driving  a  team  through  the  street.  The  owner  of 
the  horses  was  not  liable,  because  he  had  hitched  them  to  the  post, 
and  the  defendant  is  as  culpable  in  law  and  morals  as  if  he  had 
untied  their  fastening  and  started  the  horses  on  a  run  through  the 
street,  for  he  must  have  known  that  the  result  of  his  conduct 
would  be  the  same. 

The  case  bears  but  little  resemblance  to  that  of  Illidge  v.  Oood- 
win,  5  C.  &  P.  190,  cited  by  appellant's  counsel.  There  the  owner 
of  a  horse  drawing  the  cart,  left  the  horse  standing  loose  in  the 
street ;  but  the  defendant  offered  to  prove  that  the  horse  was  of  a 
gentle,  quiet  nature,  and  would  have  stood  where  he  was  left,  but 
that  a  mischievous  person  struck  him  and  he  backed  against 
plaintiff's  window  and  broke  his  china  ware.  Tindal,  J.,  said  this 
did  not  amount  to  a  defense.  ''If  a  man  chooses  to  leave  a  cart 
standing  in  the  street  he  must  take  the  risk  of  any  mischief  that 
may  be  done."  It  was  not  determined  —  it  was  not  a  question  in  the 
case  —  whether  the  person  who  struck  the  horse  would  also  have 
been  liable  to  plaintiff.  We  have  no  doubt  he  would.  In  the  case 
at  bar  Turk,  who  owned  the  horses,  was  not  liable.  He  had 
hitched  his  horses  to  the  post,  and  but  for  the  willful  act  of 
defendant,  they  would  probably  have  stood  there  until  removed  by 
their  owner ;  and  if  the  law  would  afford  no  redress  to  the  plaintiff 
in  such  a  case,  it  would  be  lamentably  defective.  The  judgment 
is  affirmed,  all  concurring. 

Judgment  affirmed. 

Note  bt  tbm  RBPOienR.— In  the  reoent  case  of  Binford  v.  Johnson^  Indiana  Supreine 
Court,  a  dealer  told  to  two  children,  aged  respectively  10  and  U  srean,  cartrldgea  for  a 
pistol.    One  of  the  children  left  the  pistol  loaded  with  one  of  the  cartridges  on  the  floor 
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of  Ids  house,  when  a  tlilnl  chOd  picked  it  up,  and  It  was  discfaaqsed,  kiUiog  one  of  the 
«>wMgwn  wbo  had  purchased  the  cartridges.  Hdd,  that  the  dealer  was  UaUe  in  4am- 
ages  to  the  father  of  the  child  killed.  The  court  said  :  '  'The  fact  that  some  agency 
loterrenes  between  the  original  wrong  and  the  injury,  does  not  necessarily  bring  the 
case  within  the  rule.  *  causa  proxtma  non  remota  npeetatw  ;*  on  the  contrary  it  is 
llnnly  settled  that  •the  intervention  of  a  third  iwrson,  or  of  other  and  new  direct 
causes,  does  not  preclude  a  recovery  if  the  injury  was  the  natural  or  probable  result  of 
the  original  wrong.** 

But  in  Carter  ▼.  Towtu,  103  Mass.  507,  a  boy  bought  some  gunpowder,  nnd  In  the 
abeeooe  of  his  parents  put  it  in  a  cupboard  in  his  father's  house  with  the  knowledge 
of  hts  aunt,  who  had  charge  of  him  and  of  the  house  while  his  parents  were  away  ;  n 
week  afterward  his  mother  gave  him  some  of  the  powder  and  he  fired  it  off  with  her 
knowledge ;  and  some  days  later  he  took,  with  her  knowledge,  more  of  the  powder  out 
of  the  cupboard,  Hred  ft  off  and  was  injured  by  the  explosion.  HtUU  that  the  Injury 
was  not  the' direct  or  proximate,  natural  or  probable  result  of  the  sale  of  the  powder 
and  the  seller  was  therefore  not  liable  to  the  child  for  the  injury. 

See  Billman  v.  lndianapoii»t  etc,  R.  Co.,  76  Ind.  106;  a  case  of  sounding  a  whistle, 
and  causing  horses  to  run  away  and  kill  another  horse :  s.  c,  40  Am.  Uep.  380 ;  Lehigh 
VaUey  R  Ok  v.  McKeeiiy  00  Penn.  St.  12:S  ;  s.  o  ,  33  Am.  Rep.  6(4,  and  note,  649  :  PfteiJ- 
perv  V.  Mbvimrk  etc..  Ry.  (A».^  67  Mo.  715  ;  s.  c,  20  Am.  Rep.  618  ;  HtHig  v.  Lake  Shore, 
tU..  R.  Co..  85  Penn.  8t  20S ;  s.  o. ,  87  Am.  Rep.  663 ;  cases  of  indirect  communication  of 
lire;  Hughes  v.  MeDonnugh,  14  Vroom,  469  a.  o.,  39  Am.  Rep.  008«  a  case  of  removing 
nails  from  a  horse's  shoes,  and  causing  the  blacksmith  to  lose  the  owner's  custom  ; 
CUy  of  RiKkford  v.  IVipp,  83  111.  247 ;  s.  c,  25  Am.  Kep.  381,  similar  but  opposed  to  the 
principal  case,  and  Origge  v.  F^cheitsteint  14  Minn.  81,  and  lUidge  v.  0<nidwlUy  5  C.  & 
P.  190,  on  all  fours  and  in  harmony  with  the  principal  case  ;  Sdligibury  v.  Herchenntder, 
106  Mass.  438;  s.  c,  8  Am.  Rep.  354,  where  a  si{^,  forbidden  by  ordinance  was  blown 
down  by  an  extraordinary  gale,  and  broke  a  window.  See  also  Nagel  v.  JIfo.  Pac,  Ry. 
Of.,  ptttt;  DixmiT.  BeU,  5  M.  &  Q.  196  ;  Dickimum  v.  Boyfe,  17  Pick.  78 ;  28  Am.  Dec. 
281:  Wiiodteard  v.  Abom,  86  Me.  871 ;  Sheridan  v.  BrooMyn,  etc. ,  Ry.  Co.,  86  N.  Y.  39; 
Sharp  V.  iVnren,  L.  R.,  7  C.  P.  283 ;  Btrnmrth  v.  Brand,  1  Dana,  377. 

In  Smith  V.  St.  Pavi^  etc.^  R.  Co.,  Miimesota  Supreme  Court,  January,  1883,  it  was  held 
that  where  a  passenger  alarmed  by  a  derailment  goes  to  the  platform  of  the  car  and 
jumps  off  or  falls  off  (acting  however  as  any  person  of  ordiiuiry  prudence  would  act  in 
the  circumstances),  the  company  is  liable,  if  negligent.  The  court  said :  '*  In  law  there 
would  be  no  new  or  independent  cause  between  the  derailment  and  the  injury."  See, 
to  same  effect,  TwomUy  v.  Cent.  Park,  etc.,  R.  Co.,  69  N.  Y.  168  ;  s.  c,  23  Am.  Rep. 
lOB,  and  note,  164;  Page  v.  Buekaport,  04  He.  61 ;  s.  o,  18  Am.  Rep.  289;  Wllttnu  v.  Mo. 
Pae.  R.  Co.,  28  Minn.  278;  s.  c,  87  Anu  Rep.  410;  note,  37  Am.  Rep.  384. 

In  Oil  City  Oae  Co.  v.  Rtibinvyn,  Pennsylvania  Supreme  Court,  November,  1881,  a 
dtj  f  ngineer  in  the  discharge  of  his  duties  as  such,  entered  a  city  sewer  with  a  lighted 
lamp.  Qas,  which  had  escaped  from  the  broken  pipe  of  a  gas  company  and  penetrated 
the  sewer,  took  lire  and  exploded  injuring  K.  In  an  action  against  the  company  for  such 
injury,  hdd,  that  the  escape  of  the  gas  was  the  proximate  cause  of  the  injury  ;  that  even 
though  the  defect  in  the  pipe  was  caused  by  a  city  contractor  In  disturbing  such  pipe  while 
boildingxhe  sewer,  if  the  company,  knowing  of  the  defect,  neglected  to  repair  it,  it  would  be 
liable  for  what  might,  In  the  nature  of  things,  occur  from  its  neglect.  The  court  said  : 
'  *  The  gas  pipe  and  sewer  were  in  the  immediate  vicinity  of  each  other ;  in  the  former 
there  was  a  defect,  and  from  it  the  gas,  not  merely  by  absorption  or  by  gravity,  but 
also  by  pressure,  found  Its  way  into  the  sewer.  This  certainly  resulted  from  the  defend- 
ant's negUffence,  because  but  for  the  defective  pipe  there  could  have  been  no  escape  of  the 
gas ;  and  if  this  was  not  the  proximate  cause,  where,  we  ask,  was  the  intervening  one  by 
i^ch  the  consequences  of  the  accident  are  to  be  shifted  from  the  defendant  to  some  other 
person  or  thing  f  That  the  dty  contractor.  In  building  the  sewer,  disturbed  the  pipe  and 
so  caused  the  break,  has  no  effect  to  shift  the  cause,  for  it  still  remains  that  that  was  the 
escaping  gas ;  neither  does  it  excuse  the  company,  if  knowing  the  defect  It  neglected  to 
make  necessary  repairs.  So  even  if  the  plaintiff  by  his  own  negligence  occasioned  the 
defect,  that  would  not  make  the  cause  lees  direct,  though  his  suit  might  thereby  be  de- 
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feated  on  the  ground  of  eontribotory  negUgenoe.  The  reeolt  then  was  the  direct  effect 
of  the  cauBO  stated,  and  the  remaining  question  was  one  of  negligence.  In  this  as  in  whmit 
proceeds  it,  I  of  course  speak  only  as  of  those  facts  which  the  Jury  have  found  frona  the 
evidenoe  of  the  case,  and  not  as  of  results  flowing  from  admitted  facts.  The  whole  of 
the  CTidence  was  for  the  Jury,  and  from  It  a  second  panel  may  come  to  a  very  different 
conclusion,  as  to  the  facts,  from  that  arrived  at  by  the  one  which  rendered  the  verdict  in 
this  case.  But  again  it  is  said  the  company  is  not  liable  for  this  accident  because  the 
penetration  of  the  gas  Into  the  sewer  was  not  a  reasonable  probability.  But  to  meet  the 
defendant  on  its  own  grounds,  what  is  there  unreasonable  about  the  probability  of  gaa 
being  forced  from  a  broken  pipe  through  three  or  four  feet  of  loose  earth  into  an  adjaotnt 
sewer  ?  Gas  permeates  iron  and  why  not  earth  and  brick  ?  The  company  was  responsi- 
ble for  what  might,  in  the  nature  of  things,  occur  from  its  neglect,  and  its  req>on8lbillt j 
was  not  limited  by  what  its  officers  may  have  thought  to  be  improbable  or  even 
impossible.^' 

In  Moore  T,  Cent.  R.  of  louxi^  47  Iowa,  688,  an  employee  of  a  railway  company  stepped 
upon  the  track  to  avoid  a  runaway  team,  and  there  was  injured  by  the  neglect  of  the  conv 
pany*s  other  servants  to  apply  the  brakes.  Heid^  that  the  plainti£F  might  recover.  The  court 
said  :  "  It  cannot  be  expected  that  one  under  such  circumstances  will  exercise  the  cool  re- 
flection which  men  ordinarily  possess  in  the  absence  of  danger.  See  Franditen  y»C.,R.  I.  A 
P.  R.  Co.,  36  Iowa,  372.  It  may  be  that  he  could  have  fled  in  another  direction.  But  he 
is  not  to  be  held  negligent  if  in  obedience  to  the  Instincts  of  nature  he  sought  safety  by 
the  nearest  way  of  escape  rather  than  by  another,  which  reflection  would  have  pointed 
out.  Besides  as  he  was  fleeing  from  animals  that  are  not  governed  by  intelligence  and  pru- 
dence, he  could  well  take  refuge  where  the  law  required  these  qualities  to  be  exercised 
by  men  for  his  protection." 

In  Parker  v.  Union  Woolen  Co.,  43  Oonn.  399,  the  plaintifTs  horse,  which  was  in  the 
habit  of  pulling  when  tied  at  a  post,  but^  otherwise  gentle,  was  fastened  by  the  plaintiff 
with  a  stout  rope  by  the  side  of  a  public  street,  when  a  steam  whistle  upon  the  top  of  the 
defendants*  factory,  about  fifteen  rods  distant,  was  blown  as  a  notice  to  the  operatives. 
The  sound  wan  shrill  and  calculated  to  frighten  ordinary  horses.  The  horse  was  frightened 
and  pulled  violently  at  his  rope,  which  gave  way  and  he  was  killed.  It  was  found  that  if 
the  whistle  had  not  been  sounded  the  horse  would  not  have  pulled  ;  and  if  the  horse  had 
been  free  from  the  habit  of  pulling  he  would  not  have  been  killed .  Held,  there  could  be 
no  recovery.     But  see  Lake  v.  MiUiken,  08  Me.  240  ;  s.  c,  16  Am.  Rep.  460. 

See  also  Metallic  Compre«gion  Co.  v.  FUcfiimrgh  R.  Co.,  109  Mass.  277;  s.  c,  IS  Am. 
Rep.  689,  the  case  of  cutting  the  hose  of  a  flra  engine  and  preventing  the  extinguish- 
ment of  a  fire  ;  and  McClary  v.  Sioux  Cifj/,  etc.*  Ry.  Co.,  3  Neb.  44;  B.  c,  19  Am.  Rep. 
681,  the  case  of  an  injury  by  the  upsetting  of  a  railroad  train  by  wind,  the  train  be- 
ing behind  time,  and  the  wind  not  extending  to  the  part  of  the  track  which  the  train 
would  have  reached  if  on  time . 

In  Harris  v.  Mobbs,  3  Ex.  Div.  288 ;  S.  C,  31  £ng.  Rep.  (Moak),  8S2,  a  housevan  attached 
to  a  steam  plough  was  left  by  defendant  over  night  on  the  grassy  side  of  the  highway, 
foor  or  five  feet  from  the  beaten  track.  The  plaintiff's  testator  during  the  evening  drove 
his  mare  In  a  cart  along  the  road.  The  mare  was  a  kicker,  but  he  was  not  aware  of  it. 
She  shied  at  the  van,  kicked  and  galloped,  kicking  for  one  hundred  and  forty  yards,  than 
got  her  leg  over  the  shaft,  fell  and  kicked  the  driver  as  he  rolled  out  of  the  cart,  and  thus 
killed  him.  A  jury  finding  that  the  van  was  an  unreasonable,  ne^igent  and  dangerous 
obstruction,  and  that  the  driver  was  not  negligent,  held,  that  such  obstruction  was  the 
proximate  cause  of  the  accident,  and  a  recovery  was  sustained.  DamcAir,  J.  said:  ^*On 
the  other  hand,  it  was  contended  that  the  cauaa  proxima  of  the  injwy  was  the  Uddng  of 
the  mare,  which  was  a  necessary  or  natural  consequence  either  of  the  shying  or  of  the 
running  away,  so  that  although  it  might  be  true  that  In  some  sense  the  van  and  plough 
being  there  led  to  the  accident,  it  was  not  true  that  their  being  there  waa  material  to  the 
accident,  or  caused  it  in  such  a  sense  as  to  make  the  defendant  responsible  for  it.  Though 
not  without  considerable  hesitation  I  have  came  to  the  conclusion  that  the  plaintiffs  are 
entitled  to  have  the  verdict  and  judgment  entered  for  them.  Looking  at  the  undisputed 
facts  in  the  case,  I  think  it  is  clear  that  though  the  Immediate  cause  of  the  accident  was 
the  kicking  of  the  mare,  still  the  unauthorised  and  dangerous  appearance  of  the  van  and 
plough  on  the  side  of  the  highway  was  within  the  meaning  of  the  law  the  proximate  cause 
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of  the  aoeidenl.  U  cannot,  I  think,  be  laid  down  that  no  one  la  entitled  to  reooyer  dam- 
agea  for  an  Injury  caused  by  a  kicking  hone,  in  the  absence  of  any  knowledge  on  his  pait 
that  it  is  such.  In  the  present  caae^t  must  be  taken  that  the  deceased  was  not  aware 
that  the  horse  was  a  kicker.  Then  was  the  kicking  which  caused  the  death  a  natural  and 
necessary  consequence  of  the  act  complained  of.  I  think  upon  the  whole  that  it  was. 
Tbio  van  was  there,  and  it  in  fact  frightened  the  deceased's  mare  so  that  she  shied  and 
swerved  to  run  away,  and  having  ^ot  one  wheel  on  the  foot>path«  kicked  violently,  and 
wf thin  one  hundred  and  fifty  yards  fell  and  Injured  the  deceased  so  that  he  died.  The 
whole  transaction  is  within  a  few  seconds,  and  orij^lnates  in  the  fright  of  the  mare  caused 
bj  the  van.  I  think  it  cannot  be  laid  down  as  having  been  the  duty  of  the  deceased  to 
abstain  from  driving  the  mare.  On  the  other  hand  it  cannot  be  laid  down  as  the  right  of 
the  defendant  to  assume  that  no  nervous,  or  runaway,  or  kicking  horse  would  come  along 
the  highway.  It  is  only  in  the  case  of  horses  liable  to  be  frightened  that  any  danger 
exists,  and  where  a  horee  has  once  been  frightened  by  a  dangerous  apparition  unlawfully 
piaced  on  the  highway,  running  away  or  kicking  can  hardly  be  considered  unusual  or 
unnatural  consequences  of  the  fright.  The  wrong-doer  has  no  right  to  lay  down  the 
measure  of  his  own  wrung,  or  to  limit  the  firee  use  of  the  highway  to  horses  which  shall 
only  shy  when  frightened  and  do  no  further  mischief."  See  Hey  v.  PhUaddphiay  81  Penn. 
St.  44;  s.c.,22Am.  Uep.  733;  City  of  Lancaster  v.  Kissinger,  2S  Alb.  Law  Jour.  45i; 
Hvn/«Jon  v.  Tninibull,  S  McGrary,  3U. 

IniVieZaonv.  Chicago^  etc.,  Ry.  Co  ,  Minnesota  Supreme  Court,  Dec.  1888.  PlaintilTs 
mule  escaped  and  ran  upon  defendant's  unfenced  railroad  track,  and  while  running  and 
jumping  along  the  railroad  track,  it  got  its  foot  in  a  small  hole  in  the  soil  between  the 
ties,  and  in  some  unexplained  way  broke  its  leg.  The  hole  was  a  small  one,  *'  about  the 
slseof  a  mulcts  foot,"  and  from  two  to  four  InchM  in  size  "each  way."  There  was  no 
train  along  the  track  at  the  time  of  the  injury.  Held,  that  the  injury  was  not  one  reasona- 
bly to  be  apprehended,  and  did  not  follow  as  a  natural  or  ordinary  sequence  of  the 
absence  of  a  fence,  and  that  the  railroad  company  were  not  liable  for  the  killing  of  the 
animal.  The  court  distinguished  SaHkbury  v.  Herchenroden,  106  Mass.  458;  a  o.,  8  Am 
Rep.  aS4;  Seimers  v.  Eisem,  54  Cal.  127. 

Where  a  sheriff  had  arrested  a  man  for  an  assault,  and  negligently  suffered  him  to 
eacapot  and  he  again  assaulted  the  same  person  /leZd,  thai  the  sheriff  was  not  liable  therefor, 
as  the  second  asaautt  was  not  the  natural  or  probable  consequence  of  the  escape,  and  the 
escape  was  not  the  proximate  cause.    MaUinger  v.  TTorreU,  88  lU.  220. 

See  also  CUy  of  Rockford  v.  Tripp,  83  111.  847;  s.  c,  25  Am.  Rep.  881,  where  a  runaway 
horse  frightened  a  team  fastened  to  a  defective  poet,  causing  it  u>  break  away  and  ran 
over  and  injure  a  passer  in  the  street,  the  injuiy  was  held  too  remote,  and  not  the  proxi- 
mate consequence  of  the  defect  In  the  post. 

In  Lords  BaOiff  Jurats  of  Romney  Marsh  v.  Corporation  of  the  Trinity  House^  L.  R.,  T 
Ex.  S47,  the  defendants'  vessel  was  negligently  run  on  a  sandbank,  and  becoming  from 
the  cause  inevitably  unmanageable,  was  driven  by  wind  and  tide  on  the  plaintiff's  sea-wal^ 
lojnring  It.  Belli,  that  defendants  were  liable. 
See  N.  71,  its.,  Co.  v.  JYadars*  etc,  Co.^  post 


HiLLEOAs  y.  Stepheksok. 

(76  Mo.  118.) 
Ifegaliablte  instrument  —  co-sureties  —  eontHbuHon. 

In  the  Absenoe  of  special  agreement,  one  who  signs  a  note  with  a  maker,  for 
his  aooommodation,  and  is  compelled  to  pay  it,  cannot  call  upon  an  aocooi' 
modation  indorser  for  contribution,     (See  nats,  p,  395.) 
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ACTION  for  contribution  on  note.     The  opinion  states  the 
The  defendant  had  judgment  below. 

M.  A.  FiUy  for  appellant. 

R,  C\  McBeth  and  &  B.  Oreni,  for  respondent. 

Norton,  J.  This  was  an  action  against  defendant  for  contribu- 
tion as  co-security  on  a  promissory  note.  The  note  was  executed 
by  plaintiif  and  one  J.  R.  Connor,  as  makers,  and  made  payable  to 
defendant,  Stephenson.  Stephenson,  as  payee  named  in  the  note, 
indorsed  the  note  to  the  First  National  Bank,  Clinton,  Missoun. 
The  bank  discounted  the  note  for  the  benefit  of  Connor — neither 
plaintiff  nor  defendant  receiving  any  of  the  benefits  of  the  note. 
Whene  the  note  became  due  it  was  protested  for  non-payment,  and 
withm  a  few  days  thereafter  plaintiff  paid  off  said  note  to  the  bank, 
Connor,  for  whose  sole  benefit  the  note  was  made,  being  at  that 
time  insolvent.  The  cause  was  tried  by  the  court  without  the  in- 
tervention of  a  jury,  nnd  judgment  rendered  for  defendant,  from 
which  plaintiff  appeals,  and  assigns  for  error  the  action  of  the  court 
in  giving  an  instruction  to  the  effect  "that  although  plaintiff 
signed  the  note  as  an  accommodation  maker  and  merely  as  security 
for  Connor,  and  defendant,  the  payee  and  indorser  of  the  note,  was 
only  an  accommodation  indorser,  by  means  of  which  Connor,  as  the 
sole  principal,  procured  the  money  from  the  bank,  plaintiff  could 
not  recover,  unless  it  further  appeared  that  there  was  a  s}>ecial 
agreement  between  them  that  they  should  stand  as  co-securities  and 
be  liable  to  contribution." 

This  instruction  presented  the  law  goveiming  the  case  and  was 
properly  given.  An  examination  of  the  petition  discloses  the  fact 
that  the  pleader  or  draftsman  of  it  entertained  the  same  view  of 
the  law,  for  after  setting  forth  all  the  facts  as  to  the  execution  of 
the  note  and  its  indorsement  by  the  defendant^  it  is  averred  "  that 
both  plaintiff  and  defendant  well  knew  and  understood  that  said 
note  was  made  for  the  accommodation  of  said  Connor,  and  that 
plaintiff  and  defendant  were  co-securities  therein."  The  court  in 
the  instruction  given  adopted  the  theory  of  the  case  presented  in 
the  petition,  and  we  think  the  theory  was  correct.  Plaintiff,  as 
maker  of  the  note,  assumed  an  unconditional  obligation  to  pay  it 
in  the  hands  of  the  holder  at  maturity,  whereas  defendant  being  the 
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payee,  by  his  indorsement  only  assumed  the  obligation  to  pay  the 
note  if  the  makers  did  not  upon  due  presentment  and  proper  notice 
of  default.  Story  on  Prom.  Notes,  §§113,  135.  In  the  case  of 
McOufie  V.  Belfy  45  Mo.  174,  it  was  held  "that  m  the  absence  of 
any  special  agreement  the  relation  which  parties  to  a  note  bear  to 
each  other  is  to  be  determined  by  the  instrument  to  which  they  are 
parties.  If  they  uitend  to  be  co-secunties,  they  should  so  agree,  or 
should  be  drawers  merely."  Judgment  affirmed,  in  which  uU 
concur. 

Judgmeni  affirmed. 

• 

None  BT  TBS  RspOBTKB.— In  Pavl  V.  Rtdei\  &B  N.  H.  110,  it  was  held  that  In  a  Buit  by  a 
former  against  a  subsequent  accommodation  indorser  for  contribution,  the  plaintiff  may 
show  an  agreement  that  they  were  to  be  co-saretiea.  The  court  said :  ^*  It  Is  quite  imma- 
terial to  the  purposes  of  this  suit.  In  what  light  the  various  parties  might  be  regarded  by 
the  h<4derp  of  these  notes,  whether  as  successive  indorsers  or  as  original  ntakers.  Tbs 
plaintiff  aeeka  to  recover  of  the  defendant  upon  an  independent  contract.  He  claims  to 
charge  the  defendant  as  a  co-surety,  not  by  force  of  any  contract,  expressed  or  Implied, 
with  the  other  indorsers,  or  the  holders  of  the  notes,  but  by  virtue  of  a  private  under- 
standing between  himself  and  the  defendant.  80  long  as  the  rights  of  ether  persons  are 
not  affected,  the  plaintiff  may  set  up  his  claim,  and  the  true  relation  of  the  parties  to 
sach  other  may  be  Investigated,  and  their  rights  and  liabilities  in  that  relation  deter- 
mined. As  against  this  defendant,  the  plaintiff  may  prove  the  existence  of  a  collateral 
contract,  concerning  which  the  notes  and  indorsements,  however  conclusive  so  far  as  ihe 
rights  of  third  persons  are  concerned,  may  nevertheless,  as  between  the  parties  to  the 
collateral  contract,  be  explained,  controlled  or  rebutted  by  extraneous  evidence.  DavU 
V.  Barrinifton.  80  N.  H.  517,  5^4;  1  Pars,  on  Oont.  aa;  Qrafton  Bank  v.  KenU  4  N.  H.  221; 
Maynarfi  v.  Fellows^  48  Id  255;  Nims  v.  Bigelovf^  44  id.  876,  8S0;  WhitehouM  v.  Baruon^ 
48  id.  9;  Oapp  v.  Rice,  18  Gray,  408." 


Rowland  v.  City  of  Oallatik. 

(75  Mo.  134.) 

Municipal  corporation  —  trwpau  by  officer. 

The  street  oommlsiiioDer  of  a  city,  under  direction  of  the  mayor,  took  earth 
from  the  plaintlflTs  premisee  and  used  It  in  the  constr action  of  a  street 
There  was  no  aathority  in  the  charter  or  elsewhere  to  warrant  such  a  pra 
oeedin^.    NM,  that  the  city  was  not  liable  for  the  trespass. 

ACTION  of  trespass.     The  opinion  states  the  case.     The  plaint 
iff  had  judgment  below. 
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Wm.  D.  ffamiUon,  for  api)ellant. 
Kost  <&  Shaw,  for  respondent. 

Hough,  J.  This  is  an  action  against  the  defendant  for  mrong- 
f ully  moving  earth  from  plaintiff's  premises  and  digging  a  ditch 
thereon  for  the  purpose  of  constructing  a  highway  over  the  same. 
The  premises  alleged  to  have  been  trespassed  upon  and  injured  lie 
within  the  corporate  limits  of  the  city  of  Gallatin.  The  injuries 
complained  of  were  done  by  the  street  commissioner  of  the  city  of 
Gallatin,  under  the  verbal  direction  of  the  mayor.  The  plaintiff 
showed  a  paper  title  to  the  premises  in  question,  and  the  defendant 
offered  testimony  tending  to  show  that  said  premises  constituted 
part  of  a  public  highway.  The  defendant  asked  the  following  in- 
stniction,  which  was  refused:  "  The  court  declares  the  law  to  be 
that  the  defendant  could  work  .public  roads  only  by  virtue  of  an 
ordinance,  and  that  unless  there  was  an  ordinance  requiring  and  di- 
recting the  supervisor  of  streets  to  perform  the  work  complained  of 
in  plaintiff's  petition,  the  plaintiff  cannot  recover.*'  No  instruc- 
tions were  asked  by  the  plaintiff.  The  court  rendered  judgment 
for  the  plaintiff. 

It  is  evident  that  the  court  found  that  the  premises  trespassed 
upon  constituted  no  part  of  the  public  highway,  otherwise  judg- 
ment could  not  have  been  rendered  in  his  favor.  Conceding  the 
plaintiff's  claim  in  this  regard,  and  the  finding  of  the  court  thereon 
to  be  correct,  still  there  is  no  authority  in  the  charter  of  the  city  of 
Gallatin  or  elsewhere  for  the  officer  of  the  city,  in  pursuance  of  an 
ordinance  or  otherwise,  to  enter  upon  private  property  and  remove 
earth  or  other  material  therefrom,  or  in  any  other  manner  inter- 
fere therewith,  for  the  purpose  of  improving  the  streets  of  said 
city,  and  the  city  cannot  therefore  be  held  liable  for  the  acts 
charged.  Thomson  v.  City  of  BoonviUe,  61  Mo.  283;  Hunt  v.  CUy 
of  Boonville,  65  id.  620;  s.  c.  27  Am.  Rep.  299.  The  individuala 
committing  the  trespass  are  alone  liable.  The  judgment  of  the 
Circuit  Court  will  be  reversed. 

The  other  judges  concur. 

Judgment  rwersed. 
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Y5Mo.  178.) 
Negotiable  inetrument  —  cUteration  ^^ratification 

One  of  the  maken  of  a  note  payable  to  his  own  indiYidoal  order,  who  waa  also 
president  of  a  building  aiwociation,  after  the  negotiation  of  the  note  and 
without  the  knowledge  of  the  other  makers,  at  the  request  of  the  president 
of  the  bank  negotiating  the  note,  added  to  his  own  name,  both  as  maker  and 
indoraer,  the  words  ^'presdt.  O.  F.  B.  Assn."  Hdd,  a  material  alteration* 
invalidating  the  note  as  against  the  other  makers.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Chas.  A.  Winslow  and  Boyd  £  Vaughan,  for  appellant. 

C,  W.  Thrasher,  for  respondents. 

Shebwood,  C.  J.  Action  on  a  promissory  note,  which  was  in 
these  words  : 

*'  $1,500  Spbingfield,  Mo.,  July  8,  1876. 

Four  months  after  date  we  or  either  of  us  promise  to  pay  to  the 
order  of  J.  Newton,  *Presdt.,'  at  the  First  National  Bank  of 
Springfield,  Missouri,  $1,500,  for  value  received,  without  defalca- 
tion or  discount,  with  ten  per  cent  interest  per  annum  after  due 
until  paid. 

J.  Newton,  ^Presdt.  0.  P.  B.  Assn.* 

J.  W.  MCCULLAH, 

D.  L.  Griffith, 
G.  W.  Fricke." 

Indorsed  as  follows  :  "J.  Newtok,  Presdf 
The  note  as  originally  drawn,  was: 
"11,500.  Springfield,  Mo.,  JulyS,  1876. 

Pour  months  after  date  we  or  either  of  us  promise  to  pay  to  the 
order  of  J.  Newton,  at  the  First  National  Bank  of  Springfield,  Mis- 

*8ee  BurUnoamc  ▼.  Brtvmter  (70  m.  515),  92  Am.    Rep.  177,   and  note,  179 ;  Manf.  db 

Merth.  Bk.  ▼.  .FbOctt  (11  a  L  08),  23  Am.  Rep.4]jBL 
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souri,  $1,500  for  value  received,  without  defalcation  or  discoohty 
with  ten  per  cent  interest  per  annum  after  due  until  paid. 

J.  Newton, 

J.    W.  McCULLAH, 

D.  L.  Griffith, 
G.  W.  Frickb." 
Indorsed  as  follows:  "J.  Newton." 

The  defense  was  non  est  factum.  The  evidence  shows  clearly 
that  the  note,  long  after  its  execution,  was  altered  by  Job  Newton 
at  the  request  and  in  the  presence  of  McElhaney,  president  of  plaint- 
iff, and  in  the  absence  of  and  without  the  knowledge  or  consent  of 
defendants. 

This  unauthorized  alteration  so  changed  the  instrument  that  de- 
fendants were  no  longer  bound  thereby.  A  very  stringent  rule  has 
long  been  maintained  by  this  court  in  regard  to  such  alterations  of 
written  instruments  —  a  rule  which  conforms  to  the  policy  of  the 
law,  and  very  properly  forbids  any  tampering  with  written  instru- 
ments, by  those  to  whom  tlieir  custody  is  necessarily  confided.  In 
Hajtkell  V.  Champiiniy  31  Mo.  13G,  one  B.  F.  CO.,  a  member  of 
the  firm  of  Champion  &  Co.,  executed  a  promissory  note  in  his  own 
name,  and  procured  the  signature  of  two  persons  thereon,  as  his 
indorsers.  Subsccjuently,  before  procuring  sale  of  the  note,  without 
their  knowledge,  lie  added  to  his  signature  the  words  "and  Co.," 
thus  milking  it  B.  F.  C.  C.  &  Co.,  and  the  indoi-sers  were  held  dis- 
charged, although  it  was  contended  tliat  the  words  "and  Co."  did 
not  vary  the  contract,  as  there  was  no  such  firm  as  B.  F.  C.  C.  & 
Co.,  and  that  tlie  added  words  might  "  be  treated  as  a  flounsh, 
meaning  notliing."  In  tliat  case  however  Scott,  J.,  in  speaking 
for  the  court,  said:  "  The  law,  in  dealing  with  the  subject  of  al- 
teration of  written  instruments,  looks  further  than  to  the  mater- 
iahty  or  immateriality  of  the  alteration.  Aware  of  the  danger  of 
countenancing  the  most  trifling  change,  it  has  not  permitted  those 
intrusted  w^th  such  instruments  to  alter  them  and  afterward  defend 
their  conduct  by  alleging  the  immateriality  of  the  alteration.  There 
16  a  motive  to  such  conduct,  and  if  an  alteration  of  an  instrument 
is  immaterial  and  believed  to  be  so,  there  can  be  no  inducement  to 
the  act.  Every  man's  sense  of  justice  and  propriety  must  teach 
liim  that  it  is  wrong  to  alter  m  any  way  an  instrument  made  by 
another  which  is  to  bind  him.  As  the  nature  and  purposes  of  con- 
tracts require  that  they  should  pass  to  the  hands  of  those  who  an 
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interested  in  altering  them  to  the  prejudice  of  those  who  execute 
them,  and  as  the  facilities  for  making  alterations  are  numerous  and 
the  difficulty  of  proving  them  is  great,  all  means  should  be  em- 
ployed to  impress  on  the  minds  of  those  who  are  in  the  possession 
of  such  paper,  a  sense  of  its  inviolability."  These  remarks  of  the 
learned  judge,  considering  the  circumstances*  in  w'lieh  they  were 
made;  considering  that  it  was  contended  that  the  words  "and  Co." 
were  immaterial;  were  u  "  flourish  meaning  nothing,"  cannot  be 
regarded  as  mere  obiter,  since  they  were  necessary  to  a  proper  de- 
termination of  the  case  in  all  its  aspects. 

The  doctrine  thus  laid  down  has  been  repeatedly  followed  since . 
In  Evans  v.  Foreman,  60  Mo.  449,  we  said;  *  *  *^  If  mistakes 
do  arise  in  the  preparation  of  written  instruments,  aside  from  the 
consent  of  all  parties  to  the  needed  correction,  the  courts  of  the 
country  alone  can  furnish  adequate  redress,  and  we  will  not  give 
sanction  or  countenance  to  the  attempts  of  an  interested  party  to 
effect  by  his  own  hand  the  desired  reformation;  as  an  honest  blun- 
der of  this  sort,  if  upheld  in  one  instance,  might  necessitate  sanc- 
tioning an  alteration  having  that  appearance,  but  which  from  the 
infirmity  of  human  testimony  might  be  grossly  otherwise."  In 
Oennau  Bank  v.  Dunn,  62  Mo.  79,  we  held  that  though  the  alter- 
ation was  neither  material  nor  fraudulent,  yet  the  maker  was  dis- 
charged. And  in  the  more  recent  case  of  Moore  v.  Hutchinson,  69 
Mo.  429,  we  said:  '^  The  payee  of  the  note  had  no  right  to  alter 
the  note  in  the  slightest  particular  without  the  consent  of  all  who 
were  interested;  and  such  unwarranted  alteration  rendered  the  note 
null  in  his  hands,  no  matter  how  pure  his  motive  in  making  the 
alteration." 

And  the  ruling  enunciated  in  the  cases  cited  as  to  a  written  con- 
tract being  avoided  by  an  immaterial  or  the  *  *  slightest "  alteration, 
18  no'  new  thing  under  the  sun.  This  has  been  the  rule  in  New 
Jersey  since  1824,  where  it  is  held  that  any  alteration  of  an  instru- 
ment by  the  party  claiming  an  interest  under  it,  avoids  the  instru- 
ment. Den  V.  Wrtghty2  Halst.  175;  11  Am.  Dec.  546;  Bell  v.  Quick, 
1  Green,  312;  Hunt  v.  Gray,  6  Vr.  227;  s.  c,  10  Am.  Rep.  232. 
In  the  last  case,  Bbaslet,  C.  J.,  said:  "The  reasons  for  this  rule 
are  obvious  and  of  the  most  solid  character.  In  its  absence  the  in- 
ducement to  fraud  would  be  very  strong,  and  public  policy  requires 
that  in  the  language  of  Lord  Kenyok,  *  No  man  shall  be  |)er- 
mitted  to  take  the  chance  of  committing  a  fraud  without  running 
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any  risk  of  losing  by  the  event  when  it  is  detected.'  Even  imm% 
terial  alterations  are  fatal,  as  the  rule,  to  be  efficacious,  cannot  ])er- 
mit  a  person  to  tamper  in  any  degree  with  the  written  contract  of 
another  in  his  possession. "  Under  these  authorities,  whether  the 
alterations  made  in  the  note  in  suit  were  material  or  immaterial, 
makes  no  difference  in  the  result,  if  such  alteration  waa  made  bv  a 
party  interested  in  the  instrument. 

In  this  case  however  the  alterations  were  palpably  material;  it 
changed  the  note  in  these  important  particulars:  it  made  the  note 
payable  to  a  different  payee;  to  the  representative  of  an  incorporated 
company  instead  of  an  individual;  it  changed  the  first  maker  of  the 
note  from  an  individual  to  an  incorporated  company,  and  lastly,  it 
changed  the  individual  indorser  and  made  his  indorsement  that  of 
the  president  of  such  company.  And  as  seen  from  the  foregoing 
authorities,  the  motive  which  prompted  the  alteration,  whether  in- 
nocent or  fraudulent,  cannot  affect  the  result.  See  also  Miller  v. 
Gilleland,  19  Penn.  St.  119;  Neff  v.  Horner,  63  id.  327;  s.  c,  3 
Am.  Rep.  555;  Fulmer  v.  Seitz,  68  Penn.  St.  237;  s.  c,  8  Am. 
Rep.  172. 

But  it  is  said  that  as  McElhaney  was  not  the  custodian  of  the 
note  and  was  in  no  way  empowered  by  the  board  to  act  with  refer- 
ence to  the  same,  what  he  did  was  the  act  of  a  stranger,  and  conld 
not  bind  the  plaintiff.  This  remark  is  doubtless  true  if  McElhaney 
had  no  original  authority  to  procure  the  alteration,  or  if  his  con- 
duct in  this  regard  did  not  meet  with  the  subsequent  sanction  of 
the  plaintiff.  But  this  ratification  occurred.  The  payment  of  the 
$600  on  the  note  by  the  Odd  Fellows'  Building  Association;  the  ac- 
ceptance and  receipt  of  the  same  by  the  bank,  and  the  subsequent 
bringing  by  the  regular  attorney  of  the  bank,  of  a  suit  in  the  Com- 
mon Pleas  Court  on  the  note  as  altered,  are  not  susceptible  of  any 
other  construction  than  that  the  bank  ratified  what  had  been  done. 
And  the  facts  recited  show  also  ratification  by  the  Odd  Fellows' 
Building  Association  of  their  president's  act.  There  is  no  ground 
therefore  for  calling  either  the  act  of  McElhaney  or  that  of  Newton 
the  act  of  a  stranger.  "  If  a  corporation  ratify  the  unauthorized 
act  of  its  agent,  the  ratification  is  equivalent  to  a  previous  authority 
as  in  case  of  natural  persons."  Field  on  Corp.,  §  167,  And  such 
ratification  need  not  be  manifested  by  any  vote  or  formal  resolution 
of  the  corporation  or  be  authenticated  by  the  corporate  seal;  cer- 
tainly not  in  cases  like  the  present.     Thus  where  the  president  of 
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a  railroad  company  established  certain  rates  of  fare  and  freight  on  a 
railroad,  the  corporation  receiving  and  appropriating  such  rates  was 
held  to  have  ratified  the  president's  acts  and  as  tantamount  to  an 
original  authority.  Field  on  Corp.,  §  155,  and  cases  cited.  And 
the  law  of  agency  is  as  well  settled  with  respect  to  corporations  as 
to  individuals,  that  if  with  knowledge  of  the  unauthorized  act  of 
the  agent  the  corporation  neglect  to  promptly  disavow  such  act,  it 
wiU  be  as  binding  on  the  corporation  as  if  prior  authority  had  been 
conferred.  Id;  Cliristian  University  v.  Jordon,  29  Mo.  68;  JKelsey 
T.  Bank,  69  Penn.  St  426;  Bredin  v.  Dubarry,  14  S.  &  R.  30; 
Gordoji  V.  Preston,  1  Watts,  387;  26  Am.  Dec.  75;  Bank  v.  Reed, 
1  W.  &  S.  101.  And  certainly  no  higher  degree  of  evidence  is 
requisite  in  establishing  ratification  on  the  part  of  a  corporation, 
than  is  requisite  in  showing  an  antecedent  authorization.  And  in 
regard  to  the  latter,  the  doctrine  is  that  in  order  to  bind  the  cor- 
poration in  cases  like  the  present  one,  no  formal  vote  or  resolution 
of  the  corporation  need  be  shown.  Union  Manufacturing  Co,  v. 
Pitkin,  14  Conn.  174;  Washington  Mutual  Fire  Ins,  Co.  v.  St, 
Mary's  Setninary,  52  Mo.  480;  Preston  v.  Mo,  &  Penn,  Lead  Co., 
51  id.  43;  Western  Bank  v.  Oilstrap,  45  id.  419,  and  other  cases 
cited  by  defendant's  counsel. 

And  it  was  perfectly  competent  to  show  by  parol  evidence  what 
the  abbreviations  placed  in  connection  with  Newton's  name  and 
signature  meant  to  afford  an  explanation  of  such  abbreviations,  and 
to  show  upon  whom  the  liability  arising  from  the  alteration  was  in- 
tended to  be  cast.  Washington  Mutual  Fire  Ins,  Co,  v.  St,  Marxfs 
Seminary,  supra,  and  cases  cited;  Field  on  Corp.,  §§  197,  198. 

This  cause  was  tried  in  conformity  to  these  views,  and  for  the 
reasons  aforesaid,  judgment  affirmed. 

Judgment  affirmed. 

All  concur,  except  Henbt,  J.,  who  concurs  in  the  result. 
Voh.  XLII  —  51 
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Home  Savings  Bank  v.  Traubb. 

(75  Ho.  199.) 

Surety  —for  faithful  performance  —  ctddiiional  employment, 

Sareties  for  the  faith fal  performance  of  the  duties  of  the  book-keeper  of  a  bank 
are  liable  for  his  errors  in  that  capacity  although  he  alao  perfomis  the 
duties  of  teller,  unleRB  the  errors  were  connected  with  or  induced  by  the 
latter  employment.    (See  notf,  p.  404.) 

ACTION  on  bond.     The  opinion  states  the  case.     The  defendant 
had  jud^eut  below. 

Everett  W,  Pattuon,  for  plaintiff  in  error. 

Broadhead,  Slayhack  <&  Haenssler,  for  defendant  in  error. 

IIouoH,  J.  This  is  an  action  against  E.  Traube  and  R.  Bircher 
as  sureties  in  a  bond  given  to  the  plaintiff  by  one  Emil  G.  Bodel, 
for  the  faithful  performance  of  his  duties  as  book-keeper  for  plaintiff. 
Certain  questions  of  practice  were  discussed  in  the  argument  of  the 
cause,  but  the  conclusion  which  we  have  reached  on  the  merits  of 
the  case  renders  it  unnecessary  to  say  any  thing  in  regard  to  them. 

The  following  exti'act  from  the  referee's  report  presents  the  facts 
by  reason  whereof  the  defendants  claim  that  they  are  discharged 
from  all  liability  as  sureties  for  Rodel: 

"  I  find  from  the  evidence  offered  in  this  case,  that  the  plaintiff 
appointed  Rodel  iis  its  book-keeper  on  the  5th  day  of  June,  1867, 
and  that  tlie  bond  in  suit  was  given  to  plaintiff  July  22,  1867,  and 
that  plaintiff  did  not  employ  said  Rodel  on  the  recommendation  of 
defendants  or  at  their  request.  I  find  that  the  defendants  were 
each  of  them  acquainted  with  the  duties  and  services  ordinarily  re- 
<|Uirod  of  and  imposed  upon  the  book-keeper  of  a  bank,  and  that 
during  tlie  wliole  period  of  Rodel's  service  with  plaintiff,  the  de- 
fendants had  no  information  or  notice  that  he  was  employed  in  any 
capacity  by  plaintiff,  except  iis  its  book-keeper.  I  find  that  during 
the  time  of  the  alleged  breaches  of  the  bond  by  Rodel»  the  plaintiff 
employed  and  used  him  as  teller,  in  whicli  capacity  he  received  and 
paid  out  moneys  of  the  plaintiff.  I  find  that  the  ordinary  duties 
of  the  book-keei>er  of  a  bank  do  not  require  him  to  handle  or  have 
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chai^  of  any  money,  and  that  the  ordinary  duties  of  a  teller  of  a 
bank  require  him  to  handle  all  the  money — in  other  words,  that 
as  book-keeper  Rodel  handled  no  money  of  plaintiff,  while  as  teller 
he  handled  it  all;  and  that  as  teller,  he  was  afforded  opportunities 
and  exposed  to  temptations  to  take  and  appropriate  to  himself  the 
moneys  of  plaintiff,  which  were  not  afforded  him  as  book-keeper; 
but  that  his  latter  employment  did  afford  him  facilities  for  hiding 
his  defalcations  as  teller,  by  false  entries  in  the  books.  I  find  also 
tiuit  the  duties  of  a  bank's  teller  are  much  more  responsible  and  a 
larger  bond  is  required  of  him  than  in  case  of  the  book-keeper.  The 
losses  sustained  by  the  plaintiff  by  reason  of*  the  errors  and  mis- 
conduct of  Rodel  consist  of  losses  by  his  act  as  book-keeper;  and 
losses  by  his  act  as  book-keeper  and  teller." 

The  losses  which  the  plaintiff  suffered  by  reason  of  Rodel's  mis- 
conduct as  book-keeper  and  on  account  of  which  judgment  was 
rendered  for  the  plaintiff  by  the  Circuit  Court,  resulted  from  his 
failure  to  enter  upon  the  books  by  which  plaintiff  settled  with  his 
customers,  divers  sums  of  money  properly  paid  out  by  him  as  teller 
and  duly  entered  on  the  teller's  books,  whereby  the  bank  paid  said 
sums  a  second  time. 

The  defendants  contend  that  the  plaintiff,  by  causing  Rodel  to 
assume  the  duties  of  teller  in  addition  to  his  duties  as  book-keeper, 
increased  the  risk  of  the  sureties  without  their  knowledge  or  con- 
sent, and  that  they  are  thereby  discharged  from  all  liability 
on  his  bond.  The  general  rule  in  regard  to  the  liability  of 
sureties,  is  well  settled  and  has  been  repeatedly  announced  by  this 
court.  In  the  State  v.  Sandusky^  46  Mo.  381,  it  was  said:  **The 
liability  of  a  surety  is  not  to  be  extended  by  implication  beyond  the 
terms  of  his  contract.  To  the  extent  and  in  the  manner  and  under 
the  circumstances  pointed  out  in  his  obligation,  he  is  bound,  and 
no  further."  The  same  rule  is  asserted  in  other  cases.  Blair  v. 
Perpetual  Ins,  Co.,  10  Mo,  660;  Nolley  v.  Callaway  Co.,  11  id.  463; 
State  V.  Boon,  44  id.  262;  Orrick  v.  Vahey,  49  id.  431;  City  of  ^t. 
Louis  v.  Sickles,  52  id.  122. 

But  we  do  not  think  that  any  of  the  cases  cited  sustain  the  posi- 
tion that  if  Rodel  had  honestly  and  faithfully  discharged  all  of  his 
duties  as  teller,  but  had  fraudulently  or  negligently  omitted  to 
make  entries  in  the  books  of  the  bank  which  it  was  his  duty  as  book- 
keeper to  make,  whereby  loss  resulted  to  the  bank,  the  sureties  would 
not  be  liable  for  such  loss.     If  the  sureties  would  be  liable  in  such 
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oaae,  and  we  cannot  see  why  they  should  not  be,  it  is  plain  that  the 
simple  employment  of  Rodel  as  teller  would  not  of  itself  discharge 
him.  If  the  bank  by  requiring  new  and  additional  duties  of  Eodel  or 
by  any  other  action  on  his  part^preyented  the  proper  discharge  of  his 
duties  as  bookkeeper,  we  do  not  think  the  sureties  would  be  bound 
for  any  derelictiou  or  default  thus  occasioned.  It  is  clear  that  the 
sureties  could  not  be  held  for  any  defalcations  of  Rodel  as  teller, 
and  it  may  be  they  should  not  be  held  liable  for  any  false  entries 
made  by  him  in  order  to  conceal  such  defalcations,  as  they  might 
be  regarded  as  having  been  indirectly  occasioned  by  the  action  of 
the  bank  in  appointing  him  teller.  But  where  the  omission  of 
Rodel  to  perform  his  duty  as  bookkeeper  is  wholly  disconnected 
from  any  improper  act  on  his  part  as  teller,  and  was  not  superin- 
duced by  his  appointment  as  teller,  we  do  not  see  why  the  sureties 
should  not  be  held  liable  therefor.  The  losses  for  which  the  de- 
fendants were  held  liable  resulted  from  omissions  of  this  character. 
The  general  principle  which  we  think  applicable  to  the  case  at  bar 
is  announced  in  Skilleit  v.  Fletcher,  L.  R.,  2  C.  P.  469,  decided  in 
18G7.  It  was  there  held  that  where  the  office  held  by  the  principal 
is  altered  by  the  addition  of  new  duties,  the  surety  is  discharged, 
but  when  the  principal  is  appointed  to  a  new  office,  the  surety  is 
not  thereby  discharged.  The  judgment  of  the  Court  of  Appeals 
will  be  reversed,  and  that  of  the  Circuit  Court  affirmed. 

Judgment  accordingly. 
The  other  judges  concur. 

NoTKBTTHKRBPOirRR.— In  Dttmit  Savings  Batik  v.  Zeigler,  Michigan  Supreme  Court, 
October,  188S,  A.  gave  a  bond  with  Buretlet,  for  the  telthful  performance  of  his  duties  as 
receivliig  teller  in  a  bank.  During  the  temporary  absenoe  of  the  general  teller,  A .  was 
appointed  by  the  cashier  to  perform  his  duties.  While  so  employed,  he  embezxled  funds 
of  the  bank  which  came  Into  his  bauds.  Heldt  that  the  sureties  on  his  bond  were  liable, 
though  the  money  did  not  come  into  his  possession  as  receiving  teller.  Gooubt,  J.,  said: 
^The  sureties  upon  an  official  bond  undertake  for  nothing  which  is  not  within  the  letter 
of  their  contract.  The  obligation  is  strietimlmi  juris;  and  nothing  is  to  be  taken  by  con- 
struction against  the  obligors.  They  have  consented  to  be  bound  to  a  certain  extent  only, 
and  their  liability  must  be  found  within  the  terms  of  that  consent.  Paw  Paw  ▼.  EifsHulon, 
25  Mich,  as,  40  ;  Detroit  t.  Weber,  S9  id.  24 ;  Johnstmi  r.  KinibaU,  80  id.  187  ;  BuUoek  v. 
TayUir,  id.  137;  s.  c,  33  Am.  Rep.  356 ;  United  Stents  v.  Boyd^  15  Pet.  181;  StaJU  ▼.  C^ittia^, 
%  Ohio  St.  1;  JfcClusfcey  T.  CromwtXl^  11  N.  T.  603;  UrmOnn  v.  SuUe,  73  Ind.  175.  This  is 
familiar  law,  and  rests  on  sound  reason.  But  has  this  law  any  application  to  the  facta 
of  this  case?  The  judge  of  the  Superior  Court  thought  it  had  and  turned  the  ease  oat  of 
court.  We  are  not  saUsfled  he  was  correct  In  this.  The  bank,  it  appears,  was 
one  which  had  two  departments ;  a  savings  department  and  a  commercial  depart- 
ment. It  had  for  both  one  cashier  and  one  general  teller,  and  the  vaom&f 
does  not  appear  to  have  been  kept  separate,  but  was  brought  dafly  into  a  common  fund. 
The  receiving  teller  was  subordinate  to  the  general  teller,  as  well  as  to  the  cashier.  Tlie 
esaot  duties  of  the  receiving  teller  of  the  savings  department  do  not  seem  to  have  been 
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parttcotei'ly  defined,  except  as  the  design ation  of  the  office  would  deflne  them,  or  as  they 
voald  be  Indicated  by  the  condition  of  the  bond.    He  was  to  be  responsible  for  all  sach 
■nma  of  money*  property,  and  fonds  as  the  cashier  might  place  in  his  hands  as  such  teller, 
and  also  for  aU  such  other  money,  property  and  funds  as  might  otherwise  come  into  his 
hands  aa  such  teller.    His  duty  was  to  account  faithfully  for  all  these.    When  the  teller 
ahould  stand  al  his  de^k  and  receive  savings  deposits,  he  would  of  course  receive  them  as 
VBoeiving  teller ;  and  it  might  also  be  said  that  he  would  receive  them  because  they  were 
placed  In  his  hands  by  the  cashier,  who  as  chief  llnancial  officer  of  the  bank,  had  placed 
him  at  that  poet.    But  if  the  defense  is  correct  in  the  view  talcen  of  this  officer's  duties,  it 
is  not  very  manifest  that  the  cashier  could  have  had  any  occasion  to  intrust  him  with 
moneys  otherwise.    He  simply  received  what  was  paid  in,  and  handed  it  over  to  the 
general  tdler.    What  occasion  could  have  arisen  for  putting  other  moneys  Into  his  hands 
as  receiving  teller  merely?   But  we  think  this  view  is  too  restilcted  and  narrow.     Every 
such  appointment  Is  made  with  the  general  course  of  business  in  such  institutions  in 
mind,  and  it  must  contemplate  that  what  is  customary  will  take  place.    If  it  Is  customary 
for  one  officer  to  assist  another  when  the  need  arises,  we  must  assume  that  he  expected  to 
render  such  assistance,  and  that  by  implication  he  undertook  to  do  so  as  a  part  of  his 
official  duty.    And  If  he  was  bound  to  have  this  understanding  of  his  undertaking,  and 
his  duty,  his  sureties  were  bound  to  have  the  like  understanding.    The  number  of  officers 
of  a  bank  will  vary  with  the  extent  of  the  business  and  with  its  needs.  There  may  be  only  a 
president  and  ca^er,  but  there  will  commonly  be  a  teller,  and  there  may  also  be  a  vice- 
president,  assistant  cashier,  one  or  more  assistant  tellers,  and  such  number  of  book- 
keepers, messengers,  and  other  assistants  as  the  business  may  require.      When  a  cashier 
and  a  teller  are  sufficient  for  all  the  ordinary  needs  of  the  bank,  is  a  cashier  performing 
an  ofDdal  act,  when  in  the  temporary  absence  of  the  teller  he  steps  to  the  teller's  place  and 
reoeiveB  a  deposit?  Or  Is  the  teller  acting  outside  his  duty,  when  under  corresponding  circum- 
stances, at  the  cashier's  request,  he  answers  the  ordinary  calls  at  tbe  cashier's  table?    We 
think  not.    We  think  any  such  interchange  of  assistance  as  temporary  need  may  require 
is  fairly  within  the  contemplation  of  an  appointment  to  such  a  place  of  the  undertaking 
in  accepting  it.  and  of  an  official  bond  that  might  be  given  by  the  appointee.    If  this  were 
not  so  every  officer  in  a  bank  would  require  an  assistant,  or  the  business  of  the  bank 
would  come  to  a  stop  whenever  temporary  illness  or  any  necessity  whatever  should  for 
any  time,  however  short,  take  him  from  his  desk.    We  agree  entirely  with  the  defense 
that  it  is  not  legally  competent  to  impose  new  duties  upon  an  officer  to  the  prejudice  of 
his  sureties,  but  we  do  not  think  such  a  temporary  assignment  Is  a  case  of  that  nature.'* 
Compare  iVotimuU  3fec/ianic8'  Banking  Association  v.  Conkling,  N.  T.  Ct.  of  App., 
October,  1888,  holding  that  the  sureties  on  the  bond  of  an  officer  of  a  bank  are  not  bound 
for  any  default  of  their  principal  when  appointed  to  another  and  more  responsible  office 
therein,  under  general  words  of  liability  for  the  faithful  performance  of  other  duties  than 
those  of  the  office  to  which  he  has  been  appointed,  when  he  shall  be  assigned  thereto. 
Such  an  assignment  must  be  supposed  to  be  of  a  temporary  character,  and  the  recital  of ' 
the  bond  will  control  the  liability  of  the  sureties  under  a  permanent  change  in  the  duties: 
of  their  principal  to  a  more  responsible  position.    Here  the  recital  was  of  '^Rnuh  book- 
keeper as  aforesaid,  or  whilst  engaged  in  any  other  ofQce,  duty,  or  employment  relative- 
to  the  buslne^  thereof."    E^m^  J.,  said  :    **  The  recital  in  the  conditions  of  the  bond. 
shows  that  Joseph  had  been  appointed  to  the  office  of  book-keeper ;  that  he  had  accepted 
thAt  office  and  consented  to  perform  the  dutiej  thereof.    That  was  the  office  brought  to 
the  attention  of  tbe  sureties,  and  which  they  had  in  mind  when  they  executed  the  bond. 
The  recital  in  such  bonds,  undertaking  to  express  the  precise  intent  of  the  parties,  controls 
the  condttiott  or  obligation  which  follows,  and  doee  not  allow  it  any  operation  more  exteiw 
aire  than  the  recital  which  is  its  key,  and  so  it  has  been  held  in  nuiny  cases.    In  Londofi 
AaBuranee  Oo.  v.  Bold,  6  Q.  B.  6U,  Wiobtxax,  J.,  said:  *  In  truth,  the  recital  is  the  proper 
kay  to  the  meaning  of  the  condition.*    In  HameU  v.  Long,  2  M.  &  S.  870,  BixurBoiiouoH, 
C.  J.,  said  that  the  words  of  the  recital  of  a  bond  afforded  the  best  ground  for  gathering 
tbe  meaning  of  the  parties.     In  Pearsall  v.  Summcrsett^  4  Taunt.  600,  it  was  held,  as 
expressed  in  the  head-note,  that  *  the  extent  of  the  condition  of  an  Indemnity  bond  may 
be  restrained  by  Hie  recitals,  thoutrfa  the  words  of  the  condition  import  a  laiigrer  liability 
than  the  recitals  contemplate.'    See  also,  Pepp^u  v.  Cooper,  S  B.  AA.  iSI;    Barktr  v. 
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Parher^lT.  R.  287:  lAoerpoci,  WaUnooHa  Co.  t.  AtMmon,  8  Bast,  007;  Tnde&mm^ 
Ek.  ▼.  fToodfOoref.  Authon  N.  P.  (9d  ed.)  800.  Here  the  surettos  undertook  for  the  fldeiltj 
of  their  pilnoipal  only  while  he  was  book-keeper ;  but  If  while  book-keeper,  the  diitles  oi 
any  other  ofllce,  trust,  or  employment  relating  to  the  businesB  of  the  bank  were  aaaigned 
to  him,  their  obligation  was  also  to  extend  to  the  discluuge  of  those  duties.  While  book- 
keeper he  might  temporarily  act  as  tdler,  or  disoluuige  the  duties  of  any  other  offloer 
during  his  temporary  illness  or  absence,  or  he  might  discharge  any  other  apeoial  duty 
assigned  to  him,  and  while  he  was  thus  engaged  the  bank  was  to  have  the  protection  of 
the  bond.  There  are  no  words  binding  the  sureties  in  case  of  the  appointment  of  their 
principal  to  any  other  office  They  might  have  been  willing  to  be  bound  for  him  while  ne 
was  book-keeper,  or  temporarily  assigned  to  the  discharge  of  other  duties,  bat  yet  not 
willing  to  be  bound  if  he  should  be  appointed  teller  or  cashier,  and  as  such,  placed  In  the 
possession  or  control  of  all  the  funds  of  the  bank .  This  is  a  case  where  the  general  words 
subsequently  used  must  be  controlled  and  limited  by  the  recital.  ▲  surs^  is  never  to  be 
implicated  beyond  his  specific  engagement,  and  his  liability  is  always  strict<«fml  furiM^ 
and  must  not  be  extended  by  construction.  His  contract  must  be  construed  by  the  same 
rules  which  are  used  in  the  construction  of  other  contracts.  The  extent  of  his  obligation 
must  be  determined  from  the  language  used,  read  in  the  light  of  the  circumstances  sur- 
rounding the  transaction.  But  when  the  intention  of  the  parties  has  thus  been  ascer- 
tained, then  the  courts  carefully  guard  the  rights  of  the  surety  and  protect  him  against  a 
liability  not  strictly  within  the  precise  terms  of  his  contract.  Ludlow  ▼.  SimonA,  8  Qai. 
Gas.  1 ;  2  Am.  Dec.  991 ;  CrUt  r.  Bwrlingame,  62  Barb.  851 ;  MeOhukey  v.  (Anomwefi,  11 N. 
T.608 ;  GotesT.  McKee,  13  id.  2893 ;  RoehetUr  CfUy  Bank  t.  Elwood,  XI  id.  88;  Pubut y. 
Oibb,  88Sng.  L.  A  Bq.  57." 


Broadwell  v.  City  of  Kansas. 

(75MO.S18.) 

MunicipeU  corporation  — injury  to  lands  by  grading  ttreeU, 

A  city  is  liable  for  an  injury  caused  to  land  abutting  upon  a  street  by  the  rol. 
ling  of  earth  thereupon  in  the  grading  of  the  street.* 

ACTION  against  the  City  of  Kansas  and  John  Halpin  to  recover 
damages  for  crushing  and  destroying  plaintiffs'  house.  Halpin 
was  a  contractor  with  the  city  for  grading  the  sidewalks  in  Fifth 
street,  the  plaintiffs  owned  premises  abutting  on  that  street.  The 
grade  of  the  street,  as  established  by  the  city  ordinance,  was  about 
on  a  level  with  the  top  of  plaintiffs'  house.  In  making  necesssary 
filling  large  quantities  of  earth  rolled  down  upon  plaintiffs'  premises 
and  against  the  wall  of  their  house,  crushing  and  throwing  down 
the  house.     The  plaintiff  had  judgment  below. 

*To  same  effeoK,  HendtmhaU  t.  City  of  OUumwa  (46  Iowa,  668),  t6  Am.  Bep.   188;  eoiw 
liti,  MIoiOM  ▼.  City  of  NtwBdvwi  (44  Conn.  840),  M  Am.  Bap.  447,  and  note,  I0T. 
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Wash  Adams  and  Karnes  A  Ess,  for  appellants. 
Frank  THtuSy  for  respondent. 

Sherwood.  G.  J.  It  may  be  conceded  at  the  oatset  that  the 
city  would  not  have  been  answerable  in  this  action  if  it  were  bot- 
tomed on  the  mere  fact  that  consequential  injuries  have  resulted  to 
plaintiffs  because  of  the  grading  of  the  street  by  the  contractor 
Halpin.  The  authorities  on  this  point,  in  this  State,  as  well  us 
elsewhere,  are  numerous^  and  many  of  these  cited  by  counsel.  The 
approved  doctrine  on  this  subject  is  thus  succinctly  stated  by  a 
writer  of  i*ecognized  authority.  *^  The  courts,  by  numerous  decisions 
in  most  of  the  States,  have  settled  the  law  that  municipal  corpora- 
tions, acting  under  authority  conferred  by  the  legislature,  to  make 
and  repair,  or  to  grade,  level  and  improve  streets,  if  they  keep 
within  the  limits  of  tiie  street  and  do  not  trespass  upon  or  invade 
private  property,  and  exercise  reasonable  care  and  skill  in  the  per- 
formance of  the  work  resolved  upon,  are  not  answerable  to  the 
adjoining  owner  whose  lands  are  not  actually  taken,  trespassed 
upon  or  invaded,  for  consequential  damages  to  his  premises,  unless 
there  is  a  provision  in  the  charter  of  the  corporation,  or  in  some 
statute  creating  the  liability."    2  Dill.  Mun.  Gorp.^  §  990. 

But  in  this  case  the  action  is  not  for  consequential  damages,  but 
for  a  direct  and  positive  injury.  The  contractor  Halpin,  who  m 
this  behalf  was  the  servant  of  the  city,  did  not  "keep  within  the 
limits  of  the  street."  On  the  contrary,  he  trespassed  upon  and 
invaded  private  property.  And  for  this  the  city  is  clearly  answer- 
able, and  to  it  in  such  circumstances  the  doctrine  of  "  respondeat 
superior  "  applies.  If  the  contractor,  while  confining  himself  to 
the  area  and  boundaries  of  the  street,  had  performed  the  work  as- 
signed him  with  reasonable  care  and  skill,  and  in  consequence 
thereof  some  indirect,  some  consequential  injury  liad  resulted 
therefrom,  no  action  would  lie,  the  plaintiffs  would  be  without 
lemedy.  And  to  their  case,  according  to  the  authorities,  would  be 
applicable  that  self  contradictory  maxim  of  ^^  damnum  absque  nt- 
jurta.**  This  case  however  involves  no  such  circumstances  as  will 
admit  of  invoking  that  maxim ;  the  injury,  as  before  stated,  being 
the  inunediate  result  of  the  wrongful  act.  And  we  think  that  the 
liability  of  the  city  and  of  the  contractor  may  well  be  placed  on 
either  or  both  of  these  grounds  *.     1st,  that  the  injury  resuited 
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from  the  work  not  being  done  with  reasonable  care  and  skill ;  2d, 
that  such  injury  resulted  from  the  commission  of  a  tort. 

What  is  reasonable  care  and  skill  is  of  course,  largely  depend- 
ent on  the  surroundings  of  each  particular  case,  and  is  therefore  a 
relative  term.     But  we  cannot  regard  that  as  such  care  and  skill, 
which  unnecessarily,  not  to  say  recklessly  and  wantonly,  dumps  on 
the  premises  of  an  adjoining  proprietor  large  quantities  of  earth, 
covering  those  premises  many  feet  in  depth,  crushing  in  the  walls  of 
and  destroying  a  dwelling  house,  situated  some  twenty  feet  from 
the  street.     If  upon  making  the  fill  required  by  the  contract,  it 
became  apparent  that  the  work  could  not  be  completed  without 
direct  injury,  such  as  before  mentioned,  to  an  adjoining  proprietor, 
unless  a  wall  were  built  to  restrain  the  earth  within  the  limits  of 
the  street,  then  such  wall  should  have  been  built,  and  reasonable 
care  and  skill,  as  applicable  in  this  connection,  required  that  wall's 
construction. 

The  fact  that  statutory  authority  existed  for  doing  the  work  did 
not  carry  with  it  a  power  to  directly  injure  or  destroy  the  property 
of  an  adjoining  proprietor.  If  it  were  necessary  to  make  a  fill  in 
order  to  grade  a  street,  and  the  embankment  were  required  to  be 
raised  so  high  that  it  would  become  necessary,  as  is  sometimes  the 
case,  to  make  cross  embankments,  or  supports  of  either  earth  or 
stone  in  order  to  keep  the  principal  embankment  in  place,  no  one 
would  doubt  that  before  the  land  of  adjoining  proprietors  could  be 
occupied  by  such  cross-embankments,  either  the  consent  of  such 
proprietors  would  have  to  be  obtained,  or  else  proper  legal  proceed- 
ings taken  to  condemn  the  required  land.  And  there  can  be  no 
essential  difference  in  principle  between  occupying  one's  land  with 
earth  deposited  there  as  the  incident  of  making  the  principal  em- 
bankment, and  doing  the  same  thing  by  making  a  cross-embank- 
ment. If  the  owner  of  a  private  lot  should  decide  to  fill  it  with 
earth,  the  fact  that  he  had  the  legal  and  undoubted  right  thus 
to  fill  his  own  lot  up  to  a  certain  level,  would  not  give  him  the 
right  in  so  doing  to  dump  earth  on  his  neighbor's  lot,  either  directly 
or  incidentally,  and  we  do  not  perceive  that  the  city  has  any  greater 
rights  than  would  a  co-terminous  proprietor,  in  similar  circum- 
stances. In  a  word,  the  maxim  '^  sic  uiere  iuo  ut  alienum  non 
Imdaa'^  should  govern  the  actions  of  municipal  corporations  as  well 
as  those  of  indiyiduals. 

Moreover  section  16  of  article  1  of  the  Constitution  of  1865,  pro- 
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vided  that :  ^'  No  private  property  ought  to  be  taken  or  applied 
to  public  use,  without  just  compensation."  Here  the  city  and  its 
servant  took  the  property  of  plaintiffs  within  the  meaning  of 
that  section.  The  taking  of  property  within  that  prohibition  may 
be  either  total  or  absolute,  or  a  taking  pro  tanto.  "  Any  injury  to 
the  property  of  an  individual  which  depnves  the  owner  of  the  or- 
dinary use  of  it,  is  equivalent  to  a  taking  and  entitles  him  to 
compensation."  "  So  a  partial  destruction  or  diminution  of  value 
of  property  by  an  act  of  the  government  which  directly  and  not 
merely  incidentally  affects  it,  is  to  that  extent  an  appropriation." 
Cooley  Const.  Lim.  (4th  ed. )  680,  et  seq,;  Pumpelly  v.  Oreen  Bay 
Co.,  13  Wall.  166 ;  Hooker  v.  New  Haven  S  North  Hampton  Co., 
14  Conn.  146;  Arimond  v.  Oremi  Bay  Co,,  31  Wis.  316;  Ashley 
V.  Port  Huron,  35  Mich.  296  ;  s.  c,  24  Am.  Rep.  662  ;  Batofi  v. 
Railroad  Co.,  51  N.  H.  504  ;  s.  c,  12  Am.  Rep.  147. 

[Omitting  a  minor  consideration.] 

All  concur. 

Jtu^ffiwnt  affirmed. 

Motion  for  rehearing  overruled. 


Priest  v.  Watson, 

(75  Mo.  810.) 


ITsgatiable  instrumerU  —  discharge  of  accommodation  i^ndorser  hy  release  of  levy 

against  maker. 

One  who  had  recovered  jadgment  agaloBt  the  maker  of  a  note  and  levied  upoa 
safflcient  property  of  his  to  pay  it,  released  the  levy.  Held,  that  this  dis- 
charged the  liability  of  an  accommodation  indoraer. 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

H.  A.  A  A.  C.  Glover,  for  appellant. 

Charles  A.  Davis  and  A.  R.  Taylor,  for  respondent. 

NoETOK,  J.     This  is  an  action  instituted  in  the  Circuit  Court 
of  the  city  of  St.  Louis,  by  plaintiff,  as  indorsee^  against  defendant^ 
as  indorser  of  a  negotiable  promissory  note  for  $3,000. 
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The  defendant  in  his  answer  substantially  alleged  that  he  indorsed 
the  note  in  question  on  the  day  of  the  date,  for  the  accommodation 
of  R  J.  Watson,  the  maker,  who  discounted  the  same  in  the  St. 
Louis  National  Bank  and  received  the  proceeds  ;  that  the  bank,  as 
holder,  took  all  necessary  steps  to  charge  defendant,  as  indorser, 
and  sued  defendant  and  the  maker  upon  the  note ;  that  the  action 
was  dismissed  as  to  defendant  and  judgment  obtained  against  the 
maker ;  that  on  this  judgment  execution  was  issued  ;  that  defendant 
thereupon  informed  the  bank  that  he  was  merely  an  accommodation 
indorser  upon  the  note,  that  the  maker  had  property  subject  to 
execution,  and  requested  the  bank  to  levy  upon  the  property  of  the 
maker  and  thus  satisfy  the  judgment ;  the  bank  accordingly  caused 
a  levy  to  be  made  upon  a  tract  of  land  in  St.  Louis  county,  belong- 
ing to  R.  J.  Watson  and  worth  $5,000  ;  also,  upon  some  cord- wood 
belonging  to  R.  J.  Watson,  worth  $2,000 ;  also,  upon  some  shares 
of  stock  belonging  to  the  same  defendant,  worth  $2,000.  The 
answer  further  says,  that  before  the  maturity  of  the  note  the 
plaintiff  in  this  action.  Priest,  who  is  a  brother-in-law  of  R  J. 
Watson,  well  knowing  that  defendant  John  A.  Watson  was  a  mere 
accommodation  indorser  on  the  note  in  question,  for  the  accommo<- 
dation  of  R.  J.  Watson,  who  is  a  brother  of  the  defendant,  together 
with  R.  J.  Watson,  conceived  the  fraudulent  design  of  imposing 
upon  defendant  the  payment  of  the  note;  that  R  J.  Watson, 
though  solvent,  was  somewhat  embarrassed  in  his  affairs,  and  to 
relieve  him.  Priest,  on  the  16th  of  February,  1876,  purchased  the 
judgment  from  the  bank,  paying  the  full  amount  and  costs,  and 
taking  an  assignment  to  him,  Priest ;  that  afterward,  without  the 
knowledge  of  this  defendant,  Priest  directed  the  sheriff  to  release 
the  levies  upon  the  personalty  above  mentioned,  which  had  been 
advertised  for  sale,  and  also  to  indefinitely  extend  the  time  of  sale 
of  real  estate  levied  upon  as  aforesaid,  and  said  proi)erty  was  m 
consequence  discharged  and  released  from  levy  of  the  execution, 
and  no  sale  was  had ;  that  afterward,  on  the  18th  of  December, 
1876,  Priest  placed  on  record  a  deed  duly  executed  and  acknowledged 
by  R.  J.  Watson  and  wife,  whereby  for  the  consideration,  real  or 
pretended,  of  $5,000,  they  purported  to  convey  the  real  estate  above 
mentioned  to  Priest ;  that  this  deed  was  dated  and  acknowledged 
the  20th  day  of  November,  1875 ;  but  was  not  delivered  until  the 
day  it  was  recorded,  or  if  delivered  before,  was  made  in  fraud  of 
the  creditors  of  R  J.  Watson  and  of  defendant,  as  his  surety,  and 
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withoat  consideration^  and  contrived  to  defraud  defendant ; 
that  R.  J.  Watson,  since. the  date  of  these  transactions,  is  a  bank- 
rupt ;  and  defendant  claims  that  bj  reason  of  these  matters  the 
note  is  paid  so  far  as  defendant  is  concerned,  and  he  prays  that  he 
be  dismissed  with  costs,  and  that  plaintiff  be  forever  enjoined  from 
instituting  suit  against  him  on  this  note. 

Plaintiff  demurred  to  this  answer  on  the  grounds  that  the  facts 
constitute  no  defense,  and  that  several  defenses  are  improperly 
joined.  The  demurrer  was  sustained/and  defendant  refusing  to 
plead  further,  judgment  was  rendered  against  him,  from  which  he 
appealed  to  the  St.  Louis  Court  of  Appeals,  where  the  judgm^^nt 
was  affirmed,  from  which  he  has  appealed  to  this  court. 

The  question  presented  by  the  above  record  is  whether  or  not  the 
holder  of  a  negotiable  note,  after  the  liability  of  an  accommodation 
indorser  has  become  fixed  by  notice  of  demand  and  protest,  who 
obtains  judgment  against  the  maker  of  the  note,  and  levies  an  exe- 
cution issuing  thereon,  on  sufficient  personal  property  of  the  maker 
to  pay  the  debt,  and  voluntarily  releases  the  same  to  the  maker, 
thereby  discharges  the  indorser.  That  such  action  on  the  part  of 
the  holder  or  indorsee  releases  such  indoraer  is  clear,  we  think,  if 
the  rulings  of  this  court  heretofore  made  in  the  following  cases  are 
to  be  adhered  to,  and  we  can  see  no  reason  for  departing  from  them, 
sustained  as  they  are  both  upon  i)rinciple  and  authority. 

In  the  case  of  Weivier  v.  SheUon,  7  Mo.  237,  it  was  held  that  an 
accommodation  indorser  is  to  be  regjirded  in  the  light  of  a  security 
and  as  such  is  entitled  to  avail  himself  of  any  defense  which  would 
have  availed  the  maker.  In  the  case  of  Ferrjuson  v.  Turner,  7  id. 
497,  which  was  a  suit  against  Turner,  tlic  indorser  of  a  negotiable 
note,  it  was  held  that  while  mere  negligence  on  the  part  of  the 
payee  in  not  suing  or  in  giving'  time  to  the  principal  debtor  will  not 
discharge  a  surety,  yet  if  the  payee  has  a  specific  lieu  on  the  prop- 
erty of  the  debtor  sufficient  to  satisfy  the  debt,  and  voluntarily  sur- 
renders the  lien  or  loses  it  by  his  own  neglect,  the  security  will  be 
discharged.  In  the  case  of  Smith  v.  Rice,  27  id.  505,  which  was  a 
snit  against  Rice  as  indorser,  it  was  held  that  '^  the  doctrine  may 
be  considered  as  settled  in  this  State  —  where  law  and  equity  are 
administered  in  the  same  forum  and  in  the  same  suit — that  a  judg- 
ment does  not  extinguish  the  relation  of  principal  and  surety  ( J/or* 
ion  V.  Rice,  19  id.  263);  and  the  same  causes  that  discharge  a 
sorety  will  discharge  an  indorser.    Bank  of  U,  S,  v.  Hatch,  6  Pet. 
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250."  No  citation  of  authorities  is  needed  to  establish  the  propo- 
sition that  a  surety  is  entitled  to  any  specific  security  for  the  pay- 
ment of  the  debt  wliich  the  principal  debtor  may  have  given  the 
creditor,  or  which  by  operation  of  law  the  creditor  may  have  ac- 
quired, and  if  the  creditor  releases  or  voluntarily  destroys  such  se- 
curity, that  the  surety  is  discharged  to  the  extent  that  such  specific 
security  would  have  gone  to  pay  the  debt. 

The  facts  set  up  in  defendant's  answer  bring  the  case  within  the 
operation  of  the  above  principle,  for  they  show  that  the  creditor 
had  seized  and  appropriated  by  the  levy  of  an  execution,  which 
issued  on  a  judgment  obtained  against  the  principal,  upon  sufiicient 
personal  property  to  pay  the  debt,  and  that  this  property  was  vol- 
untarily released  to  the  debtor  by  the  creditor  without  the  assent  of 
the  indorser.  If  then  the  indorser  in  this  case,  notwithstanding 
the  fact  that  the  debt  had  been  put  into  a  judgment  against  the 
maker,  was  entitled  in  law  to  be  discharged  for  the  same  causes 
that  would  discharge  a  surety  (and  this  was  so  held  in  the  case  of 
Smith  V.  Rice,  supra),  it  necessarily  follows  that  the  answer  set  up 
a  complete  defense  to  plaintiff's  cause  of  action,  and  that  the  court 
committed  error  in  sustaining  the  demurrer  to  it. 

We  have  been  cited  by  respondent's  counsel  among  others  to  the 
following  cases  as  sustaining  the  action  of  the  trial  court,  viz.: 
Clark  V.  Barrett,  19  Mo.  39;  Page  v.  Snoio,  18  id.  126,  and  Miller 
V.  Mellier,  59  id.  388.  In  the  first  cf  the  above  cited  cases  it  was 
simply  held  that  "  the  act  concerning  securities, *'  which  required  a 
creditor  to  commence  suit  within  a  given  time  after  notice  in  writ- 
ing was  given  him  by  a  security  requesting  him  to  sue,  did  not  ap- 
ply to  an  indorser  of  a  negotiable  note.  The  Case  in  59  Mo.  only 
holds  that  after  the  liability  of  an  indorser  is  fixed  by  demand  and 
notice  the  failure  of  the  holder  to  proceed  against  the  maker  does 
not  discharge  the  indorser.  In  the  case  of  Page  v.  Snow,  supra, 
where  the  maker  and  all  the  indorsers,  except  the  first,  were  sued 
by  the  holder,  a  demurrer  was  interposed  to  the  petition  on  the 
ground  that  all  the  indorsers  should  have  been  joined  in  the  suit, 
and  also  on  the  ground  that  it  should  have  been  alleged  in  ^he  pe- 
tition that  the  note  had  not  been  paid  by  the  indorser  who  had  not 
been  joined  in  the  suit.  In  the  disposition  of  this  demurrer  it  was 
simply  held  that  the  holder  of  a  negotiable  note  might  sue  all  or 
any  of  the  parties  to  it,  and  that  it  was  sufficient  to  allege  that  the 
note  bad  not  been  paid  by  defendants.     The  principle  involved  in 
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the  ^boYe  cases  has  no  application  to  the  case  at  bar.  Defendant 
in  his  answer  does  not  seek  to  be  relieved  on  the  ground  that  the 
holder  remained  passive  and  did  not  act  in  pursuing  the  maker  by 
suit,  but  on  the  ground  that  he  did  act,  but  acted  wrongfully  and 
to  his  prejudice  by  releasing  property  of  the  maker  which  he  law- 
fully held  in  his  grasp  and  which  was  sufficient  to  pay  the  debt. 
/i*dgment  reversed  and  cause  remanded,  in  which  all  concur. 

Reversed  and  remanded* 


BooGHBR  y.  Life  Assooiatiok  of  Amebiga. 

(75  Mo.  810.) 

CorporaUon  —  mcUicums  praseetttion. 
A  eorpotation  is  liable  to  an  action  f6r  a  malidoaB  proBecation  aathoriaed  bj  it.* 

ACTION  of  malicious  prosecution.    The  opinion  states  the  case* 
The  defendant  had  judgment  below. 

Marshall  £  Barclay ,  for  appellant. 

Ghas.  A,  Davis  and  A.  R.  Taylor^  for  respondent. 

NoBTON,  J.  This  is  an  action  for  malicious  prosecution,  the  pe- 
tition alleging  that  ^' at  all  the  times  hereinafter  mentioned  the 
defendant  was  and  now  is  a  corporation,  organized,  existing,  etc., 
by  virtue  of  the  laws  of  Missouri,  ♦  ♦  ♦  and  as  such,  at  all 
times  mentioned  herein,  had  power  ♦  ♦  ♦  to  sue  and  be  sued, 
complain  and  defend,  ♦  ♦  ♦  prosecute  and  plead  in  any  court 
of  law  or  equity  ♦  ♦  ♦  •  that  said  corporation  ♦  ♦  ♦  ma- 
liciously *  *  ♦  on  the  3d  day  of  July,  1876,  *  ♦  ♦  caused 
to  be  made  and  filed  by  its  president,  exiting  therein  in  the  line  and 
scope  of  his  duty  and  authority  as  such  president,  a  certain  affida* 
vit  or  information  ♦  *  ♦  wherein  the  said  defendant  ♦  ♦  ♦ 
wisely  and  maliciously  and  without  probable  cause  whatsoever, 
charged  and  caused  plaintifF  to  be  charged  with  the  crime  of  criminal 

libel  upon  said  corporation:    ♦    *    ♦    that  defendant    ♦    ♦    * 
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appeared  before  said  court  *  *  *  by  agents,  officers  and  attor- 
neys, alleging  and  repeating  the  said  false  and  malicions  charges 

♦  ♦  ♦  ;  that  said  malicious  ♦  ♦  ♦  prosecution  of  plaintiff 
was  instituted  by  defendant  acting  by  and  through  its  board  of  di- 
rectors in  legitimate  exercise  of  its  statutory  power  as  such  board, 
to  prosecute    *     *    *    gach  action  as  it  might  deem  advisable 

*  *  *  ;  and  that  defendant  employed  at  an  euormous  fee  and 
charge  three  several  attorneys  ♦  *  ♦  to  aid  the  regular  attor- 
neys of  the  prosecution  of  plaintiff,  *  *  ♦  and  certain  detect- 
ives were  ♦  *  ♦  paid  by  defendant  to  furnish  *  ♦  *  evi- 
dence, etc.,  ♦  ♦  ♦  .  that  afterward  defendant  ratified,  con- 
firmed and  made  its  own,  the  acts  hereinbefore  recited,  by  regularly 
allowing,  auditing  and  paying,  as  such  corporation,  and  m  the  legal 
and  regular  exercise  of  its  coi-porate  powers  to  transact  such  busi- 
ness, certain  attorneys  ♦  *  ♦  who  had  been  specially  hired  to, 
and  had  prosecuted  plaintiff,  as  hereinbefore  set  forth,  divers  large 
sums  of  money  as  fees  for  their  professional  services  in  said  prosecu- 
tion of  plaintiff;  *  ♦  ♦  and  ♦  *  *  by  retaining  said  in- 
formant as  its  president  up  to  the  present  time,"  etc.  The  usual 
allegations  of  malice,  want  of  probable  cause,  arrest,  discharge, 
final  termination  of  proceedings  in  favor  of  the  plaintiff,  and  of 
damage,  general  andjspecial,  appear.  Defendant  demurred  to  the 
petition,  which  being  sustained,  plaintiff  appealed  to  the  St.  Louis 
Court  of  Appeals,  where  a  judgment  of  the  Circuit  Court  was  af- 
firmed, from  which  judgment  of  affirmance  he  appeals  to  this  court. 

The  sole  question  presented  on  the  record  is,  whether  or  not  a  suit 
for  malicious  prosecution  can  be  maintained  against  a  private  cor- 
poration. The  learned  judge  who  delivered  the  opinion  of  the 
Court  of  Appeals  affirmed  the  judgment  on  the  authority  of  the 
case  of  Oillett  v.  Mo.  Valley  R.  Co,,  55  Mo.  315;  s,  c,  17  Am.  Eep. 
653.  That  case  unquestionably  authorized  the  conclusion  an- 
nounced in  the  opinion  of  the  Court  of  Apj^eals.  It  is  however  in- 
sisted by  counsel  for  plaintiff  thai  the  principle  of  that  ca^e  is  not 
in  harmony  with  the  rule  of  corporate  liability  as  laid  down  by  the 
courts  of  this  country  and  England,  and  that  it  should  therefore  be 
reconsidered  and  overruled.  An  examination  of  the  authorities  has 
satisfied  us  that  the  point  made  by  counsel  is  well  taken. 

Before  proceeding  to  review  the  authorities  bearing  upon  the 
question,  it  may  be  well  to  observe  that  it  will  be  seen  from  the  pe- 
tition that  the  alleged  malicious  prosecution  was  instituted  by  de- 
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fendant  through  its  president  for  libel  on  the  company  itself;  that 
the  complaint  was  made  by  the  president  in  compliance  with  and 
in  obedience  to  an  order  and  resolution  of  the  board  of  directors; 
that  the  expenses  of  the  prosecution  were  paid  by  the  company,  and 
that  it  fully  ratified  all  that  was  done  in  the  premises. 

That  a  person  guilty  of  libelling  a  private  corporation  may  be 
called  upon  to  answer  for  the  wrong  civilly  and  criminally,  is  sus- 
tained  not  only  by  authority,  but  by  reason.  Siaie  v.  Boogher,  3 
Mo.  App.  442;  2  Bish.  Crim.  Law,  §  934;  Whart.  Crim.  Law,  § 
2540;  23  N.  J.  407;  9  Minn.  133.  It  would  seem  on  principle  that  a 
corporation  should  have  the  same  right  to  protect  itself  against  such 
wrong  as  an  individual.  It  is  within  the  range  of  probability  that 
the  business  and  interests  of  a  corporation  might  be  as  effectually 
destroyed  by  a  libel  upon  it  as  by  the  destruction  of  all  its  property 
by  the  torch  of  an  incendiary.  To  restrict  the  right  of  a  corpora- 
tion to  redress  for  such  wrongs  and  to  protection  against  their  com- 
mission simply  to  a  civil  action  against  the  wrong-doers  would  cer- 
tainly afford  them  neither  protection  from  nor  redress  for  such  wrongs 
in  all  that  class  of  cases  where  the  party  sued  is  insolvent,  and 
therefore  unable  to  respond  by  the  payment  of  damages  which  might 
be  recovered, and  would  virtually  put  corporations  completely  in  the 
power  of  the  libeller  and  incendiary. 

Where  however  the  oflScers  of  the  corporation,  as  in  the  case  be- 
fore us,  acting  by  its  authority,  institute  a  criminal  proceeding  for  a 
libel  upon  it,  it  is  subject  to  the  same  liabilities  and  responsibilities 
which  would  be  incurred  by  an  individual  who  might  commence 
and  carry  on  such  a  prosecution,  and  if  instituted  without  probable 
cause  and  maliciously,  it  would  subject  itself  to  an  action  for  ma- 
licious prosecution.  This  position  is  sustained  by  the  following 
authorities:  Mr.  Cooley,  in  his  work  on  Torts,  pages  119  and  121, 
observes  that  '*  Corporations  are  responsible  for  the  wrongs  com- 
mitted or  authorized  by  them  under  substantially  the  same  rules 
which  govern  the  responsibility  of  natural  persons.  It  was  formerly 
supposed  that  those  wrongs  which  involved  the  element  of  evil  in- 
tent, such  as  batteries,  libels  and  the  like,  could  not  be  committed 
by  corporations,  inasmuch  as  the  State  in  granting  them  rights  for 
lawful  purposes,  had  conferred  no  power  to  commit  unlawful  acts; 
and  such  torts  committed  by  corporate  agents  must  consequently 
be  ultra  vires  and  the  individual  wrong  of  the  agents  themselves. 
But  this  idea  no  longer  obtains.     *    *    *    The  same  reason  that 
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sustaiiLs  an  action  against  a  corporation  for  a  libel  would  Bustain 
one  for  malicious  prosecution,  and  though  there  are  cases  which 
hold  that  no  such  action  can  be  supported,  the  better  doctrine  we 
should  say  was  that  laid  down  by  some  other  courts  which  haye 
sustained  such  actions.  A  corporation  may  also  be  liable  for  false 
imprisonment  under  circumstances  corresponding  to  those  which 
would  sustain  an  action  for  any  other  forcible  wrong."  The  cases 
cited  in  support  of  the  statement  made  in  the  text  ^Hhat  there  are 
cases  which  hold  that  no  such  action  can  be  maintained,"  are  ChUds 
V.  BanJc  of  Mo.,  17  Mo.  213,  and  OtosUy  v.  Montgomery  /?.  Co.,  37 
Ala.  560.  The  broad  doctrine  announced  in  the  case  of  Childs  v. 
^a?? A;  o/J/b.,  has  since  been  expressly  disapproved  in  the  case  of 
OilUtt  Y.  Mo.  Valley  R.  Co.,  supra,  and  in  the  case  in 37  Ala.  is  in 
effect  oTerruled  by  the  case  of  Chappell  v.  South  and  North  Ala. 
R.  Co.,  61  Ala.  529. 

The  same  doctrine  is  also  announced  in  Green's  Brice's  Ultra 
Vires,  page  356,  note  "A,"  and  the  case  of  OilUtt  v.  Mo.  Valley 
R.  R.  Co.,  is  criticized  as  not  being  in  line  with  the  authorities. 
In  2  Wait's  Actions  and  Defenses  the  principle  is  stated  thus  :  *^  A 
corporation  is  liable  to  the  same  extent  and  under  the  same  cir- 
cumstances as  a  natural  person  for  the  commission  of  its  wrongful 
acts,  and  for  the  acts  and  negligence  of  its  agents  while  engaged  as 
such  ;  and  it  will  be  held  to  respond  in  a  civil  action  at  the  suit  of 
a  party  injured,  for  every  grade  and  description  of  forcible,  mali- 
ciouB  and  negligent  tort  it  commits,  however  foreign  to  its  nature 
or  beyond  its  granted  powers  it  may  be."  In  the  case  of  Natiofml 
Bank  v.  Graham,  100  U.  S.  702,  it  was  observed  that  "  Corpora- 
tions are  liable  for  every  wrong  they  commit,  and  in  such  cases  the 
doctrine  of  ultra  vires  ^aa  no  application.  They  are  also  liable  for 
the  acts  of  their  servants  wliile  such  servants  are  engaged  in  the 
business  of  their  principal,  in  the  same  manner  and  to  the  same 
extent  that  individuals  are  liable  under  like  circumstances.  An 
action  may  be  maintained  against  a  corporation  for  its  malicious  or 
negligent  torts,  however  foreign  they  may  be  to  the  object  of  its 
creation,  or  beyond  its  granted  powers.  It  may  be  sued  for  assault 
and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for  mali- 
cious prosecution,  for  nuisance  and  for  libel."  It  is  also  expressly 
held  in  the  following  cases  that  an  action  for  malicious  prosecution 
ean  be  maintained  against  a  corporation  :  Oopely  v.  Machine  Co., 
a  Woods,  494 ;  Ricord  v.    Central  Pacific  R.  Co.,  16  Nev.  167  j 
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Faucev.  £ru  iTjr  Co^  32  N.  J.  334;  Wtiliams  v.  Insurance  Ch,, 
57  Miss.  759 ;  s.  c,  34  Am.  Rep.  404  ;  Walker  y.  B.  IL  Co.,  ^ 
R.,  5  C.  P.  640 ;  Carter  v.  Howe  Machine  Co.y  51  Md.  290  ;  s.  c, 
34  Am.  Rep.  311 ;  Fenion  y.  Machine  Co.,  9  Phila.  189.  In  the 
cue  last  aUiove  cited  the  subject  is  exhaustively  considered,  and  the 
language  of  Gibson,  C.  J.,  in  the  case  of  the  Cumberland  Valley 
R.  Co.  V.  Baaby  9  Watts,  458,  is  appronnglj  quoted,  where  it 
is  said  :  '*  That  a  coriwration,  in  all  eases  within  the  scope  of  ita 
Intimate  functions,  may  act  as  a  natural  person  may  act,  and  the 
rule  of  corporate  re8i>onsibili  ty  has  kept  even  pace  with  the  growtli 
of  their  powers,  and  the  enlargement  of  their  spheres  of  action,  not 
only  in  regard  to  the  enforcement  of  contacts,  but  also  m  making 
them  amenable  to  personal  actions  for  their  torts,  and  holding  them 
to  the  same  measure  of  lesponsibility  in  these  respects  to  whidi 
natural  peisons  aie  held.  Had  this  not  been  so,  their  existence 
would  have  become  an  evil  too  intolerable  to  be  borne."  So  in  the 
case  of  Chestnut  Hdl  &  Sprz9ig  House  Turnpike  Co.  v.  Butter,  4 
S.  &  R.  11^  8  Am.  Dec.  675,  where  it  was  argued  that  a  corporation 
could  not  commit  a  tort,  Mr.  Biiiney  observed:  "  If  a  corporation 
be  the  intangible  being  it  is  asserted  to  be,  a  greater  and  more  mis- 
chievous monster  cannot  be  imagined.  According  to  the  doctrine 
contended  for,  if  they  do  an  act  within  tlie  scope  of  their  corporate 
powers,  it  is  legal,  and  they  are  not  amenable  for  it.  If  the  act  be 
not  withm  the  scope  of  their  legitimate  powere,  they  had  no  right  to 
do  it ;  it  was  not  one  of  the  objects  for  which  they  were  incorpora- 
ted, and  therefore  it  is  no  act  of  the  coiporation  at  ail.  This  doctrine 
leads  to  absolute  impunity  for  every  species  of  wrong,  and  can  never 
be  sanctioned  by  any  court  of  justice."  In  the  ctise  m  9  Phila.,  .supra, 
it  was  held  that  an  action  for  malicious  prosecution  would  lie 
against  a  cor})oration,  and  that  to  maintain  such  action  it  is  not 
necessary  to  show  an  expi-ess  authority  from  the  corporation  to  its 
agents  to  institute  the  prosecution  and  carry  it  on,  but  that  it  is 
sufficient  to  show  that  the  prosecution  was  commenced  and  carried 
on  by  agents  of  the  corporation  m  its  interest  and  for  its  benefit, 
and  that  they  acted  within  the  scope  of  the  authority  conferred 
upon  them  by  the  coi-poration. 

In  the  case  before  us  the  petition  alleges  that  the  piosecution 

was  instituted  by  the  command  of  the  corporation  acting  through 

its  directors,  that  two  attornej's  in  addition  to  the  regular  attorney 

of  the  company  were  employed  and  paid  by  the  company  to  carry 
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it  on^  and  that  all  that  was  done  in  the  premises  was  ratified  and 
approved.  We  are  therefore  of  the  opinion  that  the  demurrer  to 
the  petition  was  not  well  taken,  and  that  the  court  erred  in  sustain- 
ing it.  The  case  of  OilUtt  v.  Missouri  Valley  R,  R.  Co,,  55  Mo. 
315  •  s.  c,  17  Am.  Eep.  653,  being  in  conflict  with  the  overwhelm- 
ing weight  of  authority,  is  hereby  overruled.     Judgment   reversed 

and  cause  remanded,  in  which  all  concur. 

Judgment  reversed. 


Nagel  v.  Missouri  Pacific  Eailway  Company. 

CK,  Mo.  668.) 
Negligence — unguarded  turn-table  —  injury  to  ittfant, 

A  nilroad  company  maintained  an  unlocked  and  unguarded  turn-table  in  a 
public  locality  in  a  city.  Cliildren  had  been  accustomed  to  play  upon  it. 
and  had  been  injured  by  it,  to  the  knowledge  of  the  company.  A  youn^ 
child  was  killed  in  playing  upon  it  with  other  children.  Held,  that  the 
company  was  liable.* 

ACTION  of  damages  for  death  of  child  by  negligence.      The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Thos.  J.  Portis  and  H.  S.  Priest,  for  appellant. 

Botsford  <&  Williamsy  and  M.  J.  Learning,  for  respondent. 

Norton,  J.  This  is  an  action  for  the  recovery  of  damages  for 
the  death  of  plaintiffs'  infant  son  Albert,  which  is  alleged  to  have 
been  caused  by  the  negligent  acts  of  defendant.  It  is  alleged  in 
the  petition  that  on  the  27th  day  of  May,  1878,  defendant  owned 
and  operated  a  railroad  through  the  city  of  Jefferson,  and  in  con- 
nection therewith  used  and  operated  a  turn-table  so  constructed 
and  arranged  as  to  be  easily  turned  round  and  caused  to  revolve;  that 
said  turn-table  was  situated  in  an  open  and  public  place  in  said 

•To  same  effect.  KaiwoM  Cent.  Ry.  Co.  ▼.  FUzgimmom  (22  Kans.  686),  81  Am.  Rep.  908 ; 
compare  CauUy  v.  PUtOmrgh,  eU..  By.  Co,  («J  Penn.  St.  888),  40  Am.  Bep.  684  ;  t\jmew 
T    Otidmaeher,  anU. 
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city  of  Jefferson ;  that  children  were  in  the  habit  of  resorting  to 
said  tnm-table  and  going  upon  the  same  to  play ;  that  said  turn- 
table was  unfastened,  without  locks  and  unprotected  by  inclosures 
or  otherwise,  so  as  to  prevent  its  being  turned  around  at  will  by 
smiiU  children  —  of  all  which  defendant  had  knowledge,  and  of  the 
unsafe  and  dangerous  condition  of  said  turn-table  ;  that  the  son  of 
plaintiffs,  who  was  a  child  of  tender  years,  without  judgment  or 
discretion  above  children  of  his  own  age,  was  by  the  wrongful  acts 
and  neglect  of  said  defendant,  in  permitting  said  turn-table  to  re- 
main unguarded  and  unfastened,  and  while  said  turn-table  was 
being  revolved  by  other  children,  so  injured  and  wounded  that  he 
died  from  the  effects  thereof. 

The  defendant  in  the  answer  denies  each  allegation  of  the  petition 
and  avers  that  the  injury  and  death  of  the  son  of  plaintiffs  was 
caused  by  the  negligence  and  carelessness  of  the  child,  and  also  by 
the  carelessness  and  neglect  of  plaintiffs  directly  contributing  to 
the  injury. 

Upon  the  trial  of  the  cause  plaintiffs  obtainotl  j  :  lament  for  the 
sum  of  $1,050,  from  which  defendant  has  appealed,  and  assigns  as 
the  chief  grounds  of  error  the  action  of  the  court  in  overruling  de- 
fendant's objection  to  the  introduction  of  any  evidence  and  in  giv- 
ing improper  and  refusing  proper  instructions. 

[Omitting  a  point  of  pleading.] 

It  is  also  urged  that  the  objection  to  the  admission  of  evidence 
should  have  been  sustained  because  the  petition  shows  that  plaintiffs* 
son  was  injured  by  the  acts  of  other  children  in  revolving  the  turn- 
table. This  point  we  think  is  not  well  taken.  If  defendant  was 
negligent  in  not  securing  the  turn-table,  so  that  it  could  not  be  re- 
volved by  children,  to  their  injury,  the  mere  fact  that  it  was  re- 
volved by  other  children  who  were  playing  upon  it  at  the  time  the 
child  was  injured,  will  not  excuse  defendant,  if  such  act  ought  to 
have  been  foreseen  or  anticipated  by  it.  That  it  ought  to  have  been 
foreseen  and  provided  against  is  shown  by  the  case  of  Koons  v. 
Railroad  Co.,  65  Mo.  592.  Not  having  been  provided  against,  the 
original  negligence  continued  and  remained  a  culpable  and  direct 
cause  of  the  injury,and  the  test  is  to  be  found  in  the  probable  injuri- 
ous consequences  which  were  to  be  anticipated,  not  in  the  number 
of  subsequent  events  and  agencies  which  might  arise.  Lane  v.  At* 
lantic  Works,  111  Mass.  136.  Mr.  Wharton  on  Negligence,  § 
85,  states  the  doctrine  thus:  **  As  a  legal  proposition  we  may  con- 
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aider  it  eetablished  that  the  fact  that  the  plaintiff's  injuiy  is  pre- 
ceded by  several  independent  conditions^  each  one  of  which  is  an 
essential  antecedent  of  the  injury,  does  not  relieve  the  person  by 
whose  negligence  one  of  these  antecedents  has  been  produced,  from 
liability  for  such  injury." 

The  above  disposition  of  the  objections  made  to  the  petition  also 
disposes  of  the  objections  taken  to  the  action  of  the  court  in  giving 
plaintiff's  first  and  fifth  instructions,  which  are  to  the  effect  that 
if  defendant  used  and  operated  said  turn-table  or  had  the  charge 
of  the  same,  it  was  liable  for  injuries  occasioned  by  its  neglect  to 
keep  the  same  so  guarded  or  fastened  that  it  could  not  be  revolved. 

[Omitting  minor  matter.] 

The  evidence  tended  further  to  show  that  the  turn-table  was  ex- 
clusively in  the  charge  and  under  the  control  of  defendant  by  its 
exclusive  use  and  operation  of  it.  It  also  tended  further  to  show 
that  the  structure  was  erected  on  open  ground  in  a  well  settled 
portion  of  the  city,  and  near  a  place  where  the  children  habitually 
congregated  as  a  play-ground,  and  where  a  large  portion  of  the 
population  went  to  attend  circus  exhibitions;  that  it  was  a  danger- 
ous structure  when  left  exposed  and  unfastened,  and  was  liable  to 
injure  children  who  might  be  enticed  upon  it;  that  children  were 
in  the  habit  of  playing  upon  it,  and  had  been  previously  injured 
by  it;  of  all  which  the  defendant  had  knowledge. 

[Omitting  questions  of  contributory  negligence  and  amount  of 
damages.] 

Judgment  affirmed,  in  which  all  concur.     Motion  for  rehearing 

overruled. 

Judgment  affirmecL 
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Ahsteix  v.  Gardkbb. 

(182  Mass.  ».) 

AtdnuU — uoape  of,  on  highway — inimry  to. 

A  hone,  wMle  being  led  on  a  highway,  escaped  without  his  keeper's  faalt, 
and  running  eome  fifty  rods,  pursued  by  his  keeper,  entered  upon  an  un. 
fenced  railway  track,  and  was  there  injured  by  a  tndn«  HM,  that  the  de* 
fendant  was  liable.    (Bee  note,  p.  432.) 

ACTION  against  the  manager  of  a  railway.     The  head-note 
states  the  facts,    ^he  defendant  had  judgment  below. 

H,  Winn,  for  plaintiff. 

C.  Delano,  for  defendant. 

Allek,  J.  This  case  is  to  be  distinguished  from  Darling  t. 
Boston  £  Albany  Railroad,  121  Mass.  118.  In  that  case,  the  horse 
entered  upon  the  highway  by  straying  from  his  owner's  inclosure 
in  the  night,  and  strayed  upon  the  highway  until  he  entered  ujwn 
the  defendant's  railroad.  He  had  no  keeper,  and  there  was  no 
attempt  to  reclaim  him.     He  was  at  no  time  making  any  lawful 
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use  of  the  highway,  and  was  clearly  liable  to  be  distrained  and  im- 
pounded as  an  estray.  In  the  case  at  bar,  the  horse  was  lawfully 
passing  along  the  highway  in  the  care  of  a  keeper,  and  casually 
escaped,  without  the  fault  of  the  keeper,  who  did  not  abandon  his 
possession,  nor  give  up  the  attempt  to  regain  it,  but  was  in  fresh 
pursuit.  We  do  not  think  that  these  facts,  with  the  further  fact 
stated  in  the  exceptions,  that  the  horse  ran  fifty  rods  while  pursued 
by  his  keeper,  nor  any  facts  as  to  actual  loss  of  control  of  the  horse 
or  the  improbability  of  regaining  it  which  can  be  inferred  from 
them,  justify  the  ruling,  as  matter  of  law,  that  the  horse  was  an 
estray,  unlawfully  in  the  highway.  The  case  is  like  that  of  cattle 
driven  on  the  highway,  in  which  it  is  settled  that  the  owner  of 
unfenced  lands  adjoining  a  highway  can  have  no  action  on  account 
of  cattle,  which  being  properly  driven  on  the  highway,  casually 
escape  into  his  land.  Cattle  properly  driven  in  the  highway,  and 
casually  escaping  there,  are  not  unlawfully  in  the  highway  as  to 
such  owners.  Chief  Justice  Richardson,  in  Mills  v.  Stark,  4  N.  H. 
512;  17  Am.  Dec.  444,  states  the  rule  as  follows  :  *•' A  man  has  a 
right  to  drive  his  cattle  along  the  public  highways,  and  if  in  exer- 
cising this  right  he  use  ordinary  care  and  diligence  and  the  cattle 
escape  into  the  adjoining  inclosures  without  his  fault,  he  is  not  liable 
for  anj  damage  they  may  do."  In  such  case,  the  animal  lawfully 
passing  on  the  highway  in  care  of  a  keeper,  and  restrained  by  appro- 
priate means,  breaks  away  from  its  restraint,  and  is  for  the  time  m 
the  highway  without  the  control  of  its  keeper.  If  the  keeper  is  not 
in  fault,  the  act  is  caused  by  the  nature  of  the  animal,  and  is  incident 
to  the  lawful  use  of  the  highway,  and  does  not  change  the  character 
of  that  use.  Whether  the  character  of  the  use  has  become  changed 
on  any  particular  occasion,  and  become  u^ilawful,  and  the  animal 
an  estray,  must  depend  upon  the  particular  facts  m  the  case.  Hart^ 
fordY.  Brady,  114  Mass.  466,  468;  s.  c,  19  Am.  Rep.  377,  and 
cases  cited  ;  Stackjmle  v.  Healy,  16  Mass.  33;  8  Am.  Dec.  121,  and 
cases  cited  ;  Goodioyn  v.  Cheveley,  4  H.  &  K".  631. 

As  the  court  ruled,  that  upon  the  facts  stated  the  horse  was  un- 
lawfully in  the  highway,  there  must  be  a  new  trial. 

New  trial, 

NoTB  BT  TH«  RBPOsm.  —In  Taiett  t.  Ward,  10  Q  B.  Dtv.  17,  an  ox.  belonfdn^  to  do. 
fendant  and  while  being  driven  hy  his  servant  throned  the  streets  of  a  countiy  town, 
entered  the  plaintllTs  shop,  adjoining  the  street,  through  the  open  door-way.  and  dam- 
aged  hlM  goods.  No  negligence  on  the  part  of  the  driver  being  shown,  held,  that  no  action 
would  He.    CoLKRiDGK,  0.  J.,  said :    "  Now  it  is  clear,  as  a  general  rule,  that  the  owner  of 
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egttle  and  sheep  la  bound  to  keep  them  from  trespaeBiiig  on  bis  neighbor's  land,  and  if  thej 
so  trespass  an  action  for  damacee  maj  be  brought  against  him,  irrespectlTe  of  whether 
the  trespass  was  or  was  not  the  result  of  his  negligence.  Tt  is  also  tolerably  dear  that 
where  both  parties  are  upon  the  highway,  where  each  of  them  has  a  right  to  be,  and  one 
of  them  is  Injured  by  the  trespass  of  an  animal  belonging  to  the  other,  he  must,  in  order 
lo  maintain  his  action,  show  that  the  trespass  was  owing  to  the  negllgeDce  of  the  other  or 
of  his  Stfrrant.  •  *  *  In  the  present  case  the  trespass,  if  there  was  any,  was  committed 
off  the  highway,  upon  the  plaintiff's  close  which  immediately  adjoined  the  highway,  by 
an  animal  belonging  to  the  defendant,  which  was  being  driven  along  the  highway.  No 
negligence  is  proved,  and  it  would  fleem  to  follow  from  the  law  which  1  have  previously 
stated,  that  the  defendant  is  not  responsible.  We  find  it  established  as  an  exception  to 
the  general  law  of  trespass  that  where  cattle  trespass  upon  uofenoed  laud  immediately 
adjoining  a  highway  the  ownerof  the  land  must  bear  the  loss.  This  Is  shown  by  the  Judg- 
ment of  Bbaitwilu  iL,  in  Otxtdwyn  v.  Cheoelcyt  28  L.  J.  Ex.  S96,  *  *  *.  I  see  no  dii»- 
tinetion  for  this  purpose  between  a  field  in  the  country  and  a  street  in  a  market  town. 
The  accident  to  the  plaintiff  was  one  of  the  necessary  and  inevitable  iteks  which  arise 
from  driving  cattle  in  the  streets  in  or  out  of  town.** 
See  note,  28  Am.  Rep.  600. 


MoRAiK  V.  Devlin. 

(132  Mass.  87.) 
InmnUff — dvil  lidbUUy  of  lunatic  far  candUion  of  realty. 

A  lunatic  is  liable  in  damages  for  injury  prodaced  by  the  defective  condition 
of  hifl  real  estate,  not  exclusively  occupied  and  controlled  by  a  tenant. 

ACTION  for  personal  injuries  oaused  by  a  defect  in  a  door-step 
of  the  defendant's  tenement-house.  The  defendant  was  at 
the  time  of  the  injury  a  lunatic  in  confinement.  The  plaintiff  had 
judgment  below. 

B,  T.  BurUy,  for  defendant. 

W.  F.  Mayes,  for  plaintiff. 

Grat,  C.  J.  By  the  common  law,  as  generally  stated  in  the 
books,  a  lunatic  is  ciTilly  liable  to  make  compensation  in  damages 
to  persons  injured  by  his  acts,  although  being  incapable  of  criminal 
intent,  he  is  not  liable  to  indictment  and  punishment.  Bac.  Max. 
Beg.  7;  Weaver  v.  Ward,  Hob.  134;  2  Roll.  Ab.  547;  1  Hale  P.  C. 
15,  16;  1  Hawk.  ch.  1,  §  5;  Bac.  Ab.  Idiots  and  Lunatics,  E.: 
Baycrafi  v.  Creasy,  2  East,  92,  104;  1  Chit.  PL  (2d  Am.  ed.)  65; 
Morse  Y.  Crawfnrd,  17  Vt   409;  Cross  y.  Kent,  32  Md.  581;    Ward 
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T.  Conatser,  4  Baxt.  64;  Bulloek  v.  Babcock,  3  Wend.  391,  393, 
394;  Behrena  y.  McKenzie,  23  Iowa,  333,  343;  La^icaster  Bank  v. 
Moore,  78  Penn.  St.  407,  412;  s.  c,  21  Am.  Rep.  24.  See  also 
Dickinson  \.  Barbery  9  Mass.  225;  6  Am.  Dec  58;  Brown  v.  Howe, 
9  Gray,  84,  85. 

But  this  case  does  not  require  the  affirmance  of  so  broad  a  propo- 
sition. This  is  not  an  action  for  a  wrong  done  by  the  personal  act 
or  neglect  of  the  lunatic,  but  for  an  injury  suffered  by  reason  of 
the  defective  condition  of  a  place,  not  in  the  exclusive  occupancy 
and  control  of  a  tenant,  upon  real  estate  of  which  the  lunatic  him- 
self, and  not  his  guardian,  is  the  owner.  Harding  v.  Larned,  4 
Allen,  426;  Harding  v.  Weld,  128  Mass.  587,  591.  The  owner  of 
real  estate  is  liable  for  such  a  defect,  although  not  caused  Isy  his 
own  neglect,  but  by  that  of  persons  acting  in  his  behalf  or  under 
contract  with  him.  Looney  v.  McLean,  129  Mass.  33;  Gorhani  v. 
Gross,  125  id.  232;  s.  c,  28  Am.  Rep.  224;  Barthtt  v.  Boston  Gas 
Light  Co.,  117  Mass.  533;  s.  c,  19  Am.  Rep.  421.  And  there  is 
no  precedent  and  no  reason  for  holding  that  a  lunatic,  having  the 
benefits,  is  exempt  from  the  responsibilities  of  ownership  of  real 
estate.    The  ruling  requested  was  therefore  rightly  refused. 

Exceptions  overruled. 


Borland  v.  City  of  Boston. 

(l«Maa8.8(r.) 
Taxation  —  change  €f  domicile. 

One  domiciled  in  Boston,  Mass. ,  went  to  Europe  In  187((  with  his  ftonily,  for 
an  indefinite  term  of  absence,  and  remained  abroad  until  1879.  On  leaying^ 
he  liad  determined  never  to  return  to  reside  in  Boston,  and  before  May  1, 
1877,  he  had  decided  to  take  up  his  residence  on  his  return  in  Waterford, 
Conn.,  and  od  his  return  he  went  there  to  reside.  Held,  that  kis  "  domicile  ** 
for  thopurpoaesof  taxation  was  in  Boston,  on  the  first  of  May,  1877. 

ACTION  to  recover  back  a  tax  paid  under  protest.    The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

E,  P.  NettUton,  for  defendant. 

8,  B.  Ives,  Jr.,  and  8,  Lincoln,  for  plaintiff. 
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Lord,  J.  [Omitting  a  minor  question.]  The  evidence  tended 
to  show  that  the  plaintiff  was  born  in  Boston  in  1824,  and  had 
lived  there  until  June,  1876,  when  he  sailed  for  Europe  with  his 
family.  He  testified  that  when  he  left  Boston  he  had  definitely 
formed  the  intention  of  not  returning  to  Boston  as  a  resident;  that 
in  the  fall  of  1876  he  had  decided  to  make  Waterford,  Connecticut, 
his  residence,  and  then  formed  the  intention  of  purchasing  land 
there,  which  he  bought  on  May  28,  1877;  and  that  he  remained  in 
Europe  until  1879,  when  he  returned  to  this  country  and  went  to 
Waterford.  On  this  evidence  the  judge  instructed  the  jury,  *'that 
a  citizen,  by  the  laws  of  this  Commonwealth,  must  have  a  home  or 
domicile  somewhere  on  the  first  day  of  May  for  the  purpose  of  taxa- 
tion; that  in  order  to  change  such  home  or  domicile,  once  acquired, 
and  acquire  a  new  one,  the  intention  to  make  the  change  and  the 
fact  must  concur;  that  if  the  plaintiff,  with  no  definite  plan  as  to 
the  length  of  time  he  should  i*emain  abroad,  and  no  definite  pur- 
pose about  a  change  of  domicile  went  to  Europe  with  his  family, 
that  would  not  effect  a  change  of  domicile  from  Boston,  and  he 
would  remain  liable  to  taxation  there;  but  that  if  he  left  Boston  in 
1876  with  his  family  to  reside  in  Eurojxj  for  an  indefinite  length  of 
time,  with  the  fixed  purpose  never  to  return  to  Boston  again  as  a 
place  of  residence,  and  with  the  fixed  purpose  of  making  some  place 
other  than  Boston  his  residence  whenever  he  should  return  to  the 
United  State8,and  had  in  his  mind  fixed  upon  such  place  of  residence 
before  May  1,  1877,  and  remained  in  Europe  until  after  that  time, 
he  was  not  liable  to  this  tax  as  an  inhabitant  of  Boston  on  the  first 
of  May  of  that  year;  that  whether  he  had  done  enough  to  make 
Waterford  his  home  or  not,  was  not  essential  in  this  case, —  if  he 
had  lost  his  home  in  or  ceased  to  be  an  inhabitant  of  Boston  at  the 
time,  he  was  not  taxable  there." 

Certainly  the  latter  part  of  this  instruction  would  be  understood 
to  be  in  conflict  with  the  former;  for  not  referring  now  to  the 
words  used  by  the  judge,  the  obvious  meaning  of  the  whole  sentence 
is,  first,  to  instruct  the  jury  that  a  man  once  having  a  home  here  is 
ttixable  here  until  both  the  purpose  to  change  his  home  and  the 
fact  of  changing  his  home  concur;  and  afterward  to  instruct  them 
that  if  his  intention  to  make  another  place  his  home  is  formed  after 
he  leaves  this  country,  and  before  the  first  of  May,  such  intention 
removes  his  liability  to  taxation,  even  although  the  fact  of  change 
docs  not  concur  with  the  intention.  Although  there  is  this  obvi- 
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ous  iuconsistency,  it  arises  partly  from  inherent  difficulties  in  the 
case,  partly  from  the  impossibility  of  stating  a  fixed  rule  which 
shall  be  applicable  to  all  cases,  under  the  infinite  variety  of  circum- 
stances attending  them,  and  the  various  adjudications  which  have 
been  made  upon  the  subject.  The  source  of  the  difficulty  is  in  the 
use  of  words  of  exactly,  or  substantially,  or  partially,  the  same  sig- 
nification, but  at  different  times  used  with  different  significations. 

There  are  certain  words  which  have  fixed  and  definite  significa- 
tions. *'  Domicile  "  is  one  such  word;  and  for  the  ordinary  pur- 
poses of  citizenship,  there  are  rules  of  general,  if  not  universal  ac- 
ceptation, applicable  to  it.  **  Citizenship,"  **  habitancy  "  and  "  resi- 
dence "  are  severally  words  which  may  in  the  particular  case  mean 
precisely  the  same  as  **  domicile,"  but  very  frequently  they  may  have 
other  and  inconsistent  meanings;  and  while  in  one  use  of  language 
the  expressions,  a  change  of  domicile,  of  citizenship,  of  habitancy,  of 
residence,  are  necessarily  identical  or  synonymous,  in  a  different 
use  of  language  they  import  different  ideas.  The  statutes  of  this 
Commonwealth  render  liable  to  taxation  in  a  particular  munici- 
pality those  who  are  inhabitants  of  that  municipality  on  the  first 
day  of  May  of  the  year.  Gen.  Sts.,  ch.  11,  §§6,  12.  It  becomes 
important  therefore  to  determine  who  arc  inhabitants,  and  what 
constitutes  habitancy. 

The  only  case  adjudged  within  this  Commonwealth,  in  which  the 
word  of  the  statute,  **  inhabitant,"  is  construed  to  mean  something 
else  than  **  being  domiciled  in,"  is  Brigg»y,  Rochester,  J  6  Gray, 
337,  although  that  decision  is  subsequently  recognized  in  CoVon  v. 
Lo}igmeadoWj  12  Allen,  598.  In  Brigga  v.  Rochester^  Mr.  Justice 
Metcalf,  in  speaking  of  the  word  **  inhabitant,"  says  that  it  has 
not  the  meaning  of  the  word  '* domicile"  "  in  its  strictly  technical 
sense,  and  with  its  legal  incidents."  He  says  also  that  the  word 
**  domicile  "  is  not  in  the  Constitution  nor  in  the  statutes  of  the 
Commonwealth.  So  far  as  the  Constitution  is  concerned,  this  is 
correct,  but  he  had  evidently  overlooked  a  statute  of  ten  years 
before,  in  which  the  word  **  domicile  "  was  used,  and  upon  the  very 
subject  of  taxation,  is  a  proviso  in  these  words  :  "Provided  that 
nothing  herein  contained  shall  exempt  said  ])er8on  from  his  liability 
to  the  payment  of  any  tax  legally  assessed  uix>n  him  in  the  town  of 
his  legal  domicile."  Stat.  1850,  ch.  276;  Gen.  Stats.,  ch.  11,  g  7. 
This  language  is  a  strong  legislative  assertion  that  domicile  is  the 
test  of  liability  to  taxation  ;  and  in  an  opinion  given  by  the  justices 
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of  this  court  to  the  House  of  Representatives  in  1843,  in  reference 
to  a  student's  right  to  vote  in  the  municipality  in  which  he  is  re- 
siding for  the  purposes  of  education,  it  was  said,  ^' And  as  liabilit}' 
to  taxation  for  personal  property  depends  on  domicile."  5  Met. 
587,  590. 

Nor  do  we  think  that  the  opinion  in  Briggs  v.  Rochesfer  gives 
the  true  force  as  used  in  the  Constitution  of  the  word  '^  inhabitant; " 
for  we  cannot  doubt  that  for  the  purposes  of  taxation  the  word 
'' inhabitant"  must  be  used  in  the  same  sense  as  when  used  in 
reference  to  electing  and  being  elected  to  office  ;  especially  as  at 
that  time  the  payment  of  a  tax  duly  assessed  was  one  of  the  quali- 
fications of  an  elector ;  and  more  especially  as  the  Constitution  it- 
self professes  to  give  its  definition  of  *'  inhabitant "  for  the  purpose 
of  removing  all  doiibt  as  to  its  meaning.  Its  language  is,  '^And 
to  remove  all  doubts  concerning  the  meaning  of  the  word  'inhabitant' 
in  this  Constitution,  every  person  shall  be  considered  as  an  inhabitant, 
for  the  purpose  of  electing  and  being  elected  into  any  office,  or  place 
within  this  State,  in  that  town,  district  or  plantation  where  he 
dwelleth,  or  hath  his  home."     Const.  Mass.,  ch.  1,  §  2,  art.  2. 

Nor  do  we  see  how  the  construction  given  to  the  statute  is  con- 
sistent with  the  result  at  which  the  court  arrived.  The  learned 
judge  says:  **  In  the  statiite  on  which  this  case  depends,  we  are  of 
opinion  that  the  words  '  where  he  shall  be  an  inhabitant  on  the 
first  day  of  May,'  mean  where  he  shall  have  hjs  home  on  that  day  " 
It  is  therefore  clear  that  the  learned  judge  does  not  give  to  the  word 
"  inhabitant "  the  meaning  which  the  construction  of  the  statute 
before  referred  to  authorizes  him  to  give,  but  he  does  give  the  exact 
definition  of  the  Constitution,  to  wit,  **  where  he  dwelleth  or  hath 
his  home  ; "  for  these  words  have  not  in  the  Constitution  two  mean- 
ings, but  the  single  signification  given  to  them  by  the. learned  judge, 
''his  home,"  the  exact,  stnct,  technical  definition  of  domicile. 

We  cannot  construe  the  statute  to  mean  any  thing  else  than 
"being  domiciled  in."  A  man  need  not  be  a  resident  anywhere. 
He  must  have  a  domicile.  He  cannot  abandon,  surrender  or  lose 
his  domicile,  until  another  is  acquired.  A  cosmopolite,  or  a  wan- 
derer up  and  down  the  earth,  has  no  residence,  though  he  must 
have  a  domicile.  It  surely  was  not  the  purpose  of  the  legislature 
to  allow  a  man  to  abandon  his  home,  go  into  another  State,  and 
then  return  to  this  Commonwealth,  reside  in  different  towns, 
board  in  different  houses,  public  or  private,  with  no  intention  of 
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making  any  place  a  place  of  residence  or  home,  and  thus  ayoid  / 
taxation.  Such  a  construction  of  the  law  would  create  at  once  a  *i 
large  migratory  population. 

Although  we  have  said  that  the  case  of  Briggs  v.  Rochester y  has 
been  recognized  in  Colton  v.  LongmeadoWy  12  Allen,  598,  yet  we 
ought  to  state  that  the  decision  in  Colton  v,  Longmeadow  was  placed 
upon  entirely  different  grounds.  It  was  there  held  that  the  plaintiff 
had  lost. his  domicile  in  Massachusetts  because  he  had  actually  left 
the  Commonwealth,  and  was  actually  m  itinere  to  his  new  domicile, 
which  he  had  left  this  Commonwealth  for  the  purpose  of  obtaining, 
and  which  in  fact  he  did  obtain.  If  it  should  be  deemed  sound  to 
hold  that  a  person,  who,  before  the  first  of  May,  with  an  intention 
in  good  faith  to  leave  this  State  as  a  residence  and  to  adopt  as  his 
home  or  domicile  another  place,  is  in  good  faith  and  with  reasonable 
diligence  pursuing  his  way  to  that  place,  is  not  taxable  here  ui>on 
the  first  of  May,  the  doctrine  should  be  limited  strictly  to  cases 
falling  within  these  facts.  And  both  of  the  cases  cited,  Briggs  v. 
Rochester  and  Colton  v.  Longtneadow,  would  fall  within  the  rule. 
In  each  of  those  cases,  the  plaintiff  had  determined,  before  starting 
upon  his  removal,  not  only  upon  his  removal,  but  upon  his  exact 
destination,  and  in  fact  established  himself,  according  to  his  purpose, 
without  delay,  and  within  a  reasonable  time. 

We  think  however  that  the  sounder  and  wiser  rule  is  to  make 
taxation  dependent  upon  domicile.  Perhaps  the  most  important 
reason  for  this  rule  is,  that  it  makes  the  standard  certain.  Another 
reason  is,  that  it  is  according  to  the  general  views  and  traditions 
of  our  people. 

One  cannot  but  be  impressed  by  certain  peculiarities  in  Briggs  v. 
Rochester,  The  bill  of  exceptions  in  that  case  begins  thus  :  "  It 
was  admitted  by  both  parties  and  so  presented  to  the  jury,  that  the 
only  question  at  issue  was  the  domicile  of  the  plaintiff  on  the  first 
of  May,  1858 ;  and  that  if  he  was  then  an  inhabitant  of  the 
defendant  town,  the  tax  was  rightly  imposed  ;  but  that  if  he  was 
not  on  that  day  an  inhabitant  of  said  town,  he  was  not  then  rightly 
taxable  and  taxed  therein."  Nothing  can  be  more  clear  than  ths^ 
all  parties  understood,  and  the  case  was  tried  upon  the  understand- 
ing, that  domicile  and  inhabitancy  meant  the  same  thing  ;  other- 
wise, domicile,  instead  of  being  *'  the  only  question  at  Issue, "  would 
not  have  been  in  issue  at  all.  And  the  judge  in  giving  his  opinion 
says,  that  if  domicile  in  its  strictly  technical  sense,  and  with  Ha 
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legal  incidents,  was  the  controlling  fact,  the  plaintiff  was  rightly 
taxed  in  Bochester. 

Another  noticeahle  fact  in  Briggs  y.  Rochester  is  this,  that  if  the 
tax-payer  in  the  pursuit  of  his  purpose  is  beyond  the  line  of  the 
State  before  the  first  of  May,  he  is  not  liable  to  taxation  in  the 
State  ;  but  if  by  detention  he  does  not  cross  the  line  of  the  State 
till  the  first  of  May,  he  is  taxable  here.  We  cannot  adopt  a  rule 
which  shall  make  liability  to  taxation  depend  upon  proximity  to  a 
State  line. 

We  have  said  that  we  prefer  the  test  of  domicile,  because 
of  its  certainty  and  because  of  its  conformity  to  the  views  and 
traditions  of  our  people,  and  we  may  add,  more  in  accordance 
with  the  various  adjudications  upon  the  subject  in  this  State, 
and  more  in  accord  with  the  general  legal  and  judicial  current  of 
thought.  It  is  true,  that,  as  said  by  Mr.  Justice  Metcalf,  '*  it 
has  repeatedly  been  said  by  this  and  other  courts,  that  the  terms 
'domicile,'  *  inhabitancy '  and  ' residence '  have  not  precisely  the 
same  meaning."  .  But  it  will  be  found  upon  examination  that 
these  three  words  are  often  used  as  substantially  signifying  the 
same  thing. 

In  one  of  the  earliest  cases,  Harvard  College  v.  Oore,  5  Pick.  370, 
377,  Chief  Justice  Parker,  in  defining  the  word  "  inhabitant "  as 
used  in  the  laws,  defined  it  as  one  which  imported  not  only  domicile, 
but  something  more  than  domicile.  "It  imports  citizenship  and 
municipal  relations,  whereas  a  man  may  have  a  domicile  in  a  coun- 
try to  which  he  is  an  alien,  and  where  he  has  no  political  relations. 
*  *  *  An  inhabitant,  by  our  Constitution  and  laws,  is  one  who 
being  a  citizen  dwells  or  has  his  home  in  some  particular  town, 
where  he  has  municipal  rights  and  duties,  and  is  subject  to  par- 
ticular burdens  ;  and  this  habitancy  may  exist  or  continue  notwith- 
standing an  actual  residence  in  another  town  or  another  country. " 
There  are  other  passages  in  the  same  opinion,  which  although  used 
alio  intuitu,  yet  clearly  indicate  the  current  of  judicial  thought ; 
for  example,  "  The  term  *  inhabitant '  imports  many  privileges  and 
duties  which  aliens  cannot  enjoy  or  be  subject  to ;"  p.  373  ;  "  does 
not  fix  his  domicile  or  habitancy  ;*'  p.  372,  "a  pretended  change 
of  domicile  to  avoid  his  taxes ; "  p.  378.  There  are  other  similar 
expressions  running  through  the  whole  opinion. 

In  Lyman  v.  Fiske^  17  Pick.  231;  28  Am.  Dec.  293,  the  news  of 
Chief  Justice  Parker  in  Harvard  Colleger.  Gore  were  considered  by 
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Chief  Justice  Shaw  ;  and  although  expressing  no  dissent  from  the 
views  of  Chief  Justice  Parker,  it  is  evident  that  in  his  apprehension 
the  word  "inhabitant"  as  used  in  the  Constitution  imported  one 
domiciled,  and  he  did  not  deem  it  important  to  considei  whether  it 
imported  any  thing  else  in  relation  to  political  rights,  duties  and  lia- 
bilities than  the  word  **  domiciled  "  would  import.  But  as  the  views 
of  that  magistrate  are  never  to  be  slightly  regarded,  and  as  he  gave 
the  opinion  in  both  the  cases  decided  by  this  court,  cited  by  Mr. 
Justice  Metcalf  as  settling  that  the  words  *'  domicile,"  *'  habitAiicy" 
and  **  residence"  have  not  precisely  the  same  meaning,  we  cite 
from  his  opinion  to  show  what  his  views  were  of  "domicile"  and 
"habitancy."  "In  some  respects  perhaps  there  is  a  distinction 
between  habitancy  and  domicile,  as  pointed  out  in  the  case  of 
Harvard  College  v.  Oore,  6  Pick.  377,  the  former  being  held  to  in- 
clude citizenship  and  municipal  relations.  But  this  distinction  is 
believed  to  be  of  no  importance  in  the  present  case ;  because  all  the 
facts  and  circumstances,  which  would  tend  to  fix  the  domicile, 
would  alike  tend  to  establish  the  habitancy.  It  is  difficult  to  give 
an  exact  definition  of  'habitancy.'  In  general  terms,  one  may  be 
designated  as  an  inhabitant  of  tliat  place,  which  constitutes  the 
principal  seat  of  his  residence,  of  his  business,  pursuits,  connections, 
attachments,  and  of  his  political  and  municipal  relations.  It  is 
manifest  therefore  that  it  embraces  tlie  fact  of  residence  at  a  place, 
with  the  intent  to  regard  it  and  make  it  liis  home.  The  act  and 
intent  must  concur,  and  the  intent  may  be  mfen-ed  from  declara- 
tions  and  conduct." 

It  is  entirely  clear  that  in  his  opinion,  so  far  as  relates  to  municipal 
riglits,  privileges,  and  duties,  there  is  substantially  no  distinction 
between  "  domicile  "  and  "habitancy."  And  as  further  illustrating 
tlio  views  of  that  magistrate  and  the  general  sentiment  of  our  people 
as  to  tlie  use  of  such  language  in  legislative  enactments,  we  cite  his 
language  in  Abingfon  v.  North  Bridg&waier,  23  Pick.  170,  176  : 
"  In  tlie  several  provincial  statutes  of  1092,  1701  and  1767,  upon 
this  subject,  the  terms  *  coming  to  sojourn  or  dwell,'  *  being  jin  in- 
habitant,' ^ residing  and  continuing  one's  residence,'  'coming  to 
reside  and  dwell,*  are  frequently  and  variously  used,  and  we  think, 
they  are  used  indiscriminately,  and  all  mean  the  same  thing,  namely, 
10  designate  the  place  of  a  person's  domicile.  This  is  defined  in 
the  Constitution,  ch.  1,  §  2,  for  another  poipose,  to  be  the  plaot 
*  where  one  dwelleth,  or  hath  his  home.'  ** 
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Authoritia**  could  be  multiplied  almost  indefinitely  in  which  it 
has  been  held  by  this  court,  that  so  far  as  it  relates  to  municipa] 
rights,  privileges,  powers  or  duties,  the  word  ^'inhabitant"  is.  with  the 
exceptions  before  referred  to,  universally  used  as  signifying  precisely 
the  same  as  one  domiciled.  See  Thorndikc  v.  Boston.,  1  Mete.  242, 
245  ;  Seam  v.  Boston,  id.  250,  252  ;  Blanchnrd  v.  Stearns,  5  id. 
298,  304 ;  Olis  v.  Boston,  12  Cush.  44,  49  ;  Bnlkley  v.  Williams' 
town,  3  Gray,  493,  494. 

As  illustrative  however  of  the  fact  that  domicile  and  habitancy 
are,  for  the  ordinary  purposes  of  citizenship,  such  as  voting,  liabil- 
ity to  taxation  and  the  like,  identical,  and  that  when  they  are  sus- 
ceptible of  different  meanings  they  are  used  aZ/o  intuitu,  we  cite  the 
language  of  Chief  Justice  Shaw  in  Otia  v.  Boaton,  12  Cush.  44,  49: 
**  Perhaps  this  question  has  heretofore  been  somewhat  complicated, 
by  going  into  the  niceties  and  peculiarities  of  the  law  of  domicile, 
taken  in  all  its  aspects  ;  and  there  probably  may  be  cases  where  the 
law  of  domicile,  connected  with  the  subject  of  allegiance,  and  af- 
fecting one's  national  character,  in  regard  to  amity,  hostility  and 
neutrality,  is  not  applicable  to  this  subject.  But  as  a  man  is  prop- 
erly said  to  be  an  inhabitant  where  he  dwelleth  and  hath  his  home, 
and  is  declared  to  be  so  by  the  Constitution,  for  the  purpose  of  vot- 
ing and  being  voted  for ;  and  as  one  dwelleth  and  hath  his  home,  as 
the  name  imports,  where  he  has  his  domicile,  most  of  the  rules  of  the 
law  of  domicile  apply  to  the  question,  where  one  is  an  inhabitant." 

A  very  strong  case  of  retention  of  domicile,  while  in  itinere  to  a 
new  one  which  is  subsequently  reached,  is  Shaw  v.  Shaw,  98  Mass. 
158,  in  which  the  court  say  that  the  rule  of  Colton  v.  Longw endow, 
which  merely  followed  Brigrjs  v.  Rochester,  **  is  such  an  exception 
to  the  ordinary  rule  of  construction  as  ought  not  to  be  extended." 

Upon  the  whole  therefore  we  can  have  no  doubt  that  the  word 
"  inhabitant "  as  used  in  our  statutes  when  referring  to  liability  to 
taxation,  by  an  overwhelming  preponderance  of  authority,  means 
'•one  domiciled.^*  While  there  must  be  inherent  difficulties  in  the 
decisiveness  of  proofs  of  domicile,  the  test  itself  is  a  certain  one  ; 
and  inasmuch  as  every  person  by  universal  accord  must  have  a 
domicile,  either  of  birth  or  acquired,  and  can  have  but  one,  in  the 
present  state  of  society  it  would  seem  that  not  only  would  less 
wrong  be  done,  but  less  inconvenience  would  be  experienced,  by 
making  domicile  the  test  of  liability  to  taxation,  than  by  the  attempt 
to  fix  some  other  necessarily  more  doubtful  criterion. 
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Whether  the  cases  of  Briggs  v.  Rocheder  and  Colton  v.  Long^ 
meadow  should  be  followed  in  cases  presenting  precisely  similar  cir- 
cumstances, the  case  at  bar  does  not  require  us  to  decide;  and  we 
reserve  further  expression  of  opinion  on  that  question  until  it  shall 
become  necessary  for  actual  adjudication.  If  they  are  to  be 
deemed  authority,  they  should  certainly  be  limited  to  the  exact 
facts,  where  a  person  before  leaving  this  Commonwealth  has  fixed 
upon  a  place  certain  as  his  future  home,  and  has  determined  to 
abandon  this  Commonwealth  for  the  purpose  of  settling  in  his  new 
home,  and  is,  upon  the  first  of  May,  without  the  Commonwealth, 
in  good  faith  and  with  i*ea8onable  despatch  actually  upon  his  way 
to  his  new  home.  The  plaintiff  does  not  bring  himself  within  this 
rule  ;  for  although  he  might  have  left  the  Commonwealth  with  the 
fixed  purpose  to  abandon  it  as  a  residence,  he  did  not  leave  it  on  his 
way  to  a  place  certain  which  he  had  determined  upon  as  his  future 
residence,  and  was  proceeding  to  with  due  despatch;  and  upon  the 
general  rule,  that  having  had  a  domicile  in  this  Commonwealth,  he 
remains  an  inhabitant  for  the  purpose  of  taxation  until  he  has  ac- 
quired a  new  domicile,  the  intention  and  fact  had  not  concurred  at 
the  time  when  this  tax  was  assessed.  The  instructions  of  the  pre- 
siding judge  therefore,  inasmuch  as  they  were  not  based  upon  the 
rules  here  laid  down,  wei'e  not  accurately  fitted  to  the  facts  of  the 

case,  and  the 
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Om  Mass.  116  ) 

Carrier  —  railroad  —  Section  of  paseenger  for  refiuing  to  pay  advanced  fare 
on  train — reftual  to  carrp  on  same  train  for  fare. 

The  table  of  prices  for  fare  on  a  railroad  aathorixed  the  tlcket-aeller  at  D.  to 
make  a  difloonnt  of  fifteen  oente  for  passengers  who  purchased  tickets  to  L., 
the  advertised  fare  being  sixty-five  cents.  Plaintiff  who  desired  to  take  pass- 
age from  D.  to  L.,  went  to  the  ticket-office  after  the  time  for  the  departure 
of  the  train  as  advertised  had  expired,  but  there  was  suffident  time  to  pur- 
chase if  the  ticket-seller  had  been  In  the  office,  but  he  had  only  remained 
there  up  to  the  advertised  time.  Plaintiff  then  took  passage  without  a 
ticket,  and  refusing  to  pay  cBore  tliaa  the  price  asked  at  the  ticket-offioe» 
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ejected  f lom  the  train  by  the  condaetor,  who  demanded  the  full  fare. 
The  ejection  took  place  at  W.,  a  station  between  D.  and  L.  While 
the  train  wan  stopping  plaintiff  undertook  to  purchase  a  ticket  from  W.  to 
L.  for  the  purpose  of  continuing  bis  journey  on  the  same  train,  and  ten- 
dered the  ticket-seller  at  W.  money  therefor  which  was  accepted  by  the 
ticket-seller,  but  he  on  learning  the  circumstances  refused  to  sell  the  ticket 
and  tendered  back  the  money  which  plaintiff  refused  to  accept,  and  the 
train  left  W.  without  plaintiff.  MM,  that  the  ejection  and  the  refusal  to 
sell  the  ticket  were  justifiable. 

TORT.     The  opinion  states  the  case.     The  defendant  had  judg- 
ment below. 

E.  T.  Burley  and  W.  S.  Knox,  for  plaintiff. 

J.  H.  George  and  J.  W.  Fellows,  for  defendant. 

Devens,  J.  The  regulation  that  all  passengers,  who  shall  pur- 
chase tickets  before  entering  the  cars  of  a  railroad  company  to  be 
transported  therein,  shall  be  entitled  to  a  small  discount  from  the 
advertised  rates  of  fare,  but  if  such  ticket  is  not  purchased,  the 
full  rate  of  fare  shall  be  charged,  is  a  reasonable  one,  and  in  no 
way  violates  the  rule,  which  in  New  Hampshire  has  the  sanction  of 
the  statute  law,  that  the  rates  shall  be  the  same  for  all  persons  be- 
tween the  same  points.  Commonwealth  v.  Power,  7  Mete.  596 ; 
Johnson  v.  Concord  Railroad,  46  N.  H.  213  ;  St,  Louis,  Alton  & 
Terre  Haute  Railroad  v.  South,  43  ID.  176  ;  Illinois  Central  Rail- 
road V.  Johnson,  67  id.  312  ;  Indianapolis,  Peru  &  Chicago  Rail' 
road  V.  Rinard,  46  Ind.  293  ;  Du  Lanrans  v.  St,  Paul  dk  Pacifie 
Railroad,  15  Minn.  49;  s.  c,  2  Am.  Rep.  102. 

The  number  of  persons  carried,  the  rapidity  with  which  the  cars 
move,  the  frequency  and  shortness  of  their  stops,  the  delay  and  in- 
convenience of  making  change,  the  various  details  to  *be  attended 
to  by  the  conductor  while  the  train  is  in  motion  or  at  the  stations, 
and  the  importance  to  the  railroad  company  of  conducting  its 
business  at  fixed  places,  render  the  mode  of  payment  by  tickets 
previously  purchased  one  of  advantage  to  the  railroad  company  and 
of  convenience  to  the  public.  A  passenger  who  is  without  a  ticket 
and  declines  to  pay  full  fare  may  ordinarily  be  ejected  from  a  train 
at  a  station,  as  one  may  who  absolutely  refuses  to  pay  his  fare.  8taU 
T.  Ooold,  53  Me.  279;  Stephen  v.  Smith,  29  Yt  160;  HiHuirdr. 
Oooldy  34  TX,  H.  230,  and  cases  above  cited. 
Vol.  XLII  —  65 
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These  positions  are  not  controverted  by  the  plaintiff,  who  main- 
tains, that  although  he  had  no  ticket,  he  was  entitled  to  be  carried 
for  the  price  of  one,  in  view  of  his  failure  to  procure  one  under  the 
circumstances  hereafter  stated.  The  table  of  prices  advertised  by 
the  defendant  authorized  the  ticket-seller  to  make  a  discount  of  fif- 
teen cents,  had  the  plaintiff  purchased  one  for  the  journey  he  pro- 
posed to  make  from  Derry  to  Lawrence,  the  advertised  fare  being 
sixty-five  cents.  Until  the  time  advertised  for  the  departure  of  the 
train  from  Deny  had  expired,  the  ticket-seller  had  been  in  his 
office.  He  left  it  after  that  time,  and  while  the  train  was  ap- 
proaching, in  order  to  aid  the  station  agent,  as  he  was  accustomed 
to  do,  in  loading  the  baggage  upon  the  passenger  trains.  While 
the  plaintiff  did  not  approach  the  ticket  office  to  find  it  vacant 
and  the  ticket-seller  absent  until  after  the  time  had  expired 
for  the  departure  of  the  train  as  advertised,  there  was  sufficient 
time  for  him  to  have  procured  his  ticket  before  the  train  actually 
started  from  the  station,  if  the  ticket-seller  had  then  been  in  the 
office.  He  entered  the  train  without  a  ticket,  and  the  conductor, 
acting  according  to  the  rules  of  the  company,  demanded  the  full 
price  for  the  fare,  sixty-five  cents,  which  the  plaintiff  refused  to 
pay,  insisting  upon  his  right  to  be  carried  for  fifty  cents,  the  price 
of  a  ticket,  which  he  tendered,  but  whicli  the  conductor  refused, 
telling  the  ])laintiff  ho  must  leave  tlie  train  at  the  next  station,  un- 
less the  demand  for  full  fare  was  complied  witli.  On  the  arrival  of 
the  train  at  the  next  station,  the  i)laintiff,  failing  to  comply  witii 
the  demand  of  the  conductor,  wiis  ordered  by  him  to  leave  the 
train,  which  he  did. 

Ul)oii  this  i)art  of  his  case,  the  plaintiff  contends,  that  inasmuch 
as  he  went  to  the  office  to  ])rocure  a  ticket,  and  was  unable  so  to  do, 
as  above  stated,  he  was  entitled  to  be  carried  for  the  price  of  a 
ticket,  wliich  he  tendered,  and  that  his  exclusion  from  the  train 
was  thoivforo  unjust  if]  able. 

It  hjis  been  lield  in  a  few  cases  that  the  offer  to  carry  passengers 
at  a  less  rate  if  tickets  were  procured,  was  in  the  nature  of  a  pro- 
posal, like  other  proposals  to  enter  into  a  contract,  dependent  for 
its  acceptance  upon  the  compliance  with  its  condition  ;  that  it 
might  be  withdrawn  at  any  time  ;  that  closing  the  office  for  the 
sale  of  tickets  was  such  withdrawal ;  and  that  the  offer  carried  with 
It  no  obligation  on  the  part  of  the  company  to  open  an  office,  or  to 
kec])  such  office  open  for  any  length  of  time,  it  being  merely 
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offer  to  make  the  deduction  if  the  ticket  should  be  procured, 
Crocker  y.  New  LondoUy  Willimaniic  £  Palmer  Jtailroad,  24  Conn. 
249;  Bordeaux  y.  Brie  Railway y  8  Hun,  579. 

In  a  much  larger  number  of  cases,  and  with  much  better  reason, 
it  has  been  held  that  where  the  railroad  undertakes  to  conduct  its 
business  by  means  of  tickets,  whether  it  requires,  as  it  may,  the 
possession  of  a  ticket  as  a  prerequisite  to  entering  its  oars,  or 
whether  it  offers  a  deduction  from  the  regular  or  advertised  rate  to 
one  who  shall  procure  a  ticket  in  advance,  it  is  a  pait  of  its  duty 
to  afford  a  reasonable  opportunity  to  obtain  its  tickets.  SL  Loiiiif, 
Alton  A  Terre  Haute  Railroad  v.  South,  ubi supra;  Chicago  <§  Alton 
Railroad  v.  Flagg,  43  111.  364;  Jeffersonville  Railroad  v.  Rogers, 
28  Ind.  1  ;  Indianapolis,  Peru  dc  Chicago  Railroad  v.  Rinard,  ubi 
mpra ;  Du  Laurans  v.  St,  Paul  &  Pacific  Railroad,  ubi  supra. 

Adopting  on  this  part  of  the  case  the  rule  most  favorable  to  the 
plaintiff,  he  was  afforded  a  fair  and  reasonable  opportunity  to  ob- 
tain a  ticket.  Delays  must  necessarily  from  time  to  time  arise  in 
the  progress  of  a  train  from  a  variety  of  incidental  circumstances, 
but  at  the  stations  everything  may  be  definitely  arranged  with  ref- 
erence to  the  time  when  by  the  schedule  the  train  is  to  depart.  A 
traveller  should  be  at  the  station  sufficiently  early  to  make  the  or- 
dinary preparation  for  his  journey  according  to  this,  and  has  a  right 
to  expect  that  other  matters  in  which  he  is  interested  will  be  ac- 
commodated to  the  schedule  arranged ;  that  suitable  persons  will 
then  be  at  the  station  to  take  charge  of  his  baggage  and  to  provide 
him  with  a  ticket.  The  plaintiff  had  a  reasonable  opportunity  to 
procure  a  ticket,  if  for  a  time  sufficient  to  attend  to  tlie  business, 
and  up  to  the  time  when  the  train  was  advertised  to  depart,  the 
ticket  office  was  open  and  there  was  a  proper  person  in  attendance. 
The  delay  of  the  train  did  not  enlarge  his  rights,  nor  could  it  en- 
title him  to  itisist  that  at  the  station  whence  he  was  to  start  the 
office  of  the  ticket-seller  should  not  be  closed  until  its  arrival. 
Trains  may  be  delayed  for  hours,  especially  during  the  storms  of 
winter,  from  causes  which  cannot  be  controlled.  The  ticket-sellers, 
especially  at  the  numerous  small  stations,  miist  have  imposed  upon 
them  various  other  duties;  and  it  would  not  be  a  reasonable  rule 
that  should  compel  them  to  be  at  their  posts  sometimes  for  hours 
after  the  time  when  everything  at  the  station  should  have  been  ar- 
ranged for  the  departure.  St.  Louis,  Alton  <£  Terre  Haute  Rail' 
road  y.  South,  ubi  supra. 
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The  cases  of  Porter  v.  New  York  Central  Railroad,  34  Barb.  353, 
NelNs  V.  New  York  Central  Railroad,  30  N.  Y.  505,  and  Chase  v. 
Neio  York  Central  Railroad,  26  N.  Y.  523,  all  depend  upon  a 
statute  of  New  York  applicable  to  the  New  York  Qentral  Bailioad 
Company  alone,  which  requires  it,  at  every  station  on  its  road 
where  there  is  a  ticket  office,  to  keep  the  same  open  "at  least  one 
hour  prior  to  the  departure  of  each  passenger  train  from  such 
station."  This  has  been  held  to  mean  its  actual  departure,  and 
that  road  is  necessarily  governed  by  this  positive  provision  of  law. 

The  plaintiff,  having  no  right  to  insist  on  being  carried  for  the 
price  of  a  ticket,  and  declining  t(f pay  the  regular  fare,  was  prop- 
erly expelled  from  the  train  on  its  arrival  at  Windham,  one  of  the 
stations  on  the  road. 

While  the  train  stopped  at  Windham,  and  after  the  plaintiff's 
expulsion  tlierefrom,  he  applied  to  the  ticket-seller  for  a  ticket 
from  Windham  to  Lawrence,  tendered  him  the  money  therefor, 
which  the  ticket-seller  accepted,  but  upon  being  informed  of  the 
fact  by  the  conductor  that  the  plaintiff  had  taken  passage  at  Derry, 
and  requested  not  to  sell  him  a  ticket,  declined  so  to  do,  and  ten- 
dered to  the  plaintiff  his  money,  which  the  plaintiff  declined  to 
receive,  at  the  same  time  stating  **  that  he  wished*  to  go  on  that 
train."  Under  the  direction  of  the  conductor,  the  train  started, 
leaving  the  plaintiff  at  the  station,  and  he  proceeded  thence  to 
Lawrence  by  carriage,  a  distance  of  twelve  miles,  there  not  being 
another  train  until  five  hours  later. 

If  his  original  expulsion  from  the  train  were  lawful,  the  plaintiff 
contends,  on  these  facts,  that  the  railroad  company  has  no  justifi- 
cation for  refusing  thereafter  to  transport  him  to  Lawrence.  The 
plaintiff  did  not  seek  to  purchase  a  ticket  from  Windham,  or  offer 
the  money  tlierefor,  except  to  prosecute  his  journey  to  Lawrence  by 
the  same  train,  which  he  had  entered  at  Derry,  and  from  which  he 
had  been  rightfully  expelled.  Because  tickets  are  sold  from  Wind- 
iiam  to  Lawrence,  he  contends  that  he  desired  to  make  a  new  con- 
tmct  at  a  regular  price  from  that  point,  which  the  defendant,  as  a 
common  carrier  of  passengers,  had  no  right  to  refuse.  Whatever 
might  be  his  rights,  if  he  had  sought  to  purchase  a  ticket  for  or  go 
by  a  subsequent  train  from  Windham,  he  sought  to  continue  a  trans- 
action which  had  begun  by  his  entering  the  cars  at  Derry  to  go  to 
Lawrence,  when  he  had  thus  impliedly  contracted  to  pay  the  regu- 
lar fare  for  that  journey,  which  included  the  distance  from  Wind* 
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haDL  He  wafi  not  in  the  situation  of  a  passenger  whose  joamej 
was  to  commence  at  Windham;  he  had  already  been  brought  from 
Derry,  and  the  claim  that  he  should  have  been  caiTied  by  the  same 
train  from  Windham,  on  paying  from  that  point,  was  a  claim  that 
he  might  renew  the  same  contract  he  had  already  broken^  by  pay- 
ing for  the  distance  of  which  the  journey  was  yet  to  be  prosecuted, 
while  he  made  no  payment  for  the  distance  over  which  he  had 
already  been  transported.  While  the  journey  which  he  had  begun 
and  for  which  he  had  contracted  to  pay  continued,  he  could  not  at 
his  pleasure  break  it  into  two  separate  transactions.  That  which 
he  sought  to  make  had  been  included  in  his  original  contract,  and 
the  defendant  was  not  obliged  to  readmit  him  to  the  same  train, 
from  which  his  expulsion  had  been  proper,  so  long  at  least  as  he 
persisted  in  his  violation  of  the  contract  he  had  originally  made. 

In  (yBrien  v.  Boston  &  Worcester  Railroad^  15  Gray,  20,  it  was 
held  that  a  person,  who  had  been  properly  ejected  for  non-payment 
of  fare  at  a  place  where  there  was  no  station,  could  not,  by  again 
entering  the  cars  and  tendering  the  fare,  obtain  the  right  to  be 
carried  by  them. 

If  this  case  is  distinguishable  as  the  plaintiff  suggests  by  the 
fact  that  the  expulsion  there  was  not  at  a  station,  and  the  re-entry 
into  the  cars  was  at  a  place  where  the  company  was  not  bound  to 
receive  passengers,  it  is  also  distinguishable,  and  in  this  matter  not 
in  favor  of  the  plaintiff,  by  the  fact  that  the  person  there  expelled 
offered  to  pay  the  entire  fare  for  the  journey  which  he  had  begun. 

If  the  rightful  expulsion  take  place  at  a  station,  it  is  not  an  un- 
reasonable rule  that  the  person  expelled  should  pay  the  fare  over 
the  distance  already  travelled  before  he  can  purchase  a  ticket  from 
such  station  for  the  remainder  of  the  journey  which  will  entitle 
him  to  be  carried  on  the  same  train.  This  point  was  directly  ad- 
judged in  Stone  v.  Chicago  <&  Northwestern  Railroad,  47  Iowa,  82; 
S-  c,  29  Am.  Rep.  458,  and  in  O'Brien  v.  New  York  Central  ds 
Hudson  River  Railroad,  80  K  Y.  236. 

The  case  of  State  v.  Campbell,  3  Vroom,  309,  goes  further  than 
we  are  required  to  do  in  the  present  inquiry.  The  traveller  there 
had  an  excursion  ticket  from  New  Brunswick  to  New  York,  good 
for  a  single' day,  which  had  passed,  and  the  ticket  was  thus  ex- 
hausted. He  had  also  a  regular  ticket,  which  then  entitled  him  to 
a  passage  between  the  same  points.  The  latter  ticket  he  kept  in 
his  pocket,  refuBed  to  exhibit  any  other  than  the  exhausted  ticket^ 
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and  was  ejected  from  the  cars  at  Newark^  a  station  on  the  road. 

He  then  exhibited  the  regular  ticket^  which  would  have  entitled 

him  to  the  passage  if  previously  shown,  and  claimed  to  re-enter  the 

cars.     His  previous  conduct  was  held  to  fully  justify  his  exclusion 

from  the  same  train.' 

The  only  other  case  cited  by  the  plaintiff  which  requires  n«;- 

tice  is  Nelson  v.  Long  Island  Railroad,  7  Hun,  140.     It  was  there 

held  that  a  passenger  put  off  the  car  for  refusing  to  pay  his  fare 

cannot  be  taken  back  upon  complying  with  the  rule  violated,  unle{?> 

he  be  at  a  regular  station,  and  then  and  there  obtain  a  ticket,  or 

tender  his  fare.     An  examination  of  the  case  will  show  that  the  ob- 

taining  a  ticket  or  tendering  the  fare  referred  to  is  a  ticket  or  fai-e 

for  the  whole  distance  travelled  and  to  be  travelled,  and  not  for  the 

remainder  of  the  proposed  journey. 

Judgment  affirmed. 


Poster  v.  Morse. 

(13S  Mass.  954.) 

OonelUuHonal  law  —  regulaiioit,  of  demand  of  jury  trial. 

A  Btatate  providing  that  in  civil  actions  no  party  shall  be  entitled  to  a  trial  by 
jury,  unless  he  files  within  a  prescribed  time  a  notice  that  he  desires  such 
trial ,  is  constitutional . 

rflHE  opinion  states  the  point. 

B,  W.  Sanborn,  for  defendant. 
0,  F.  WiUiains,  for  plaintiffs. 

Morton,  C.  J.  The  only  question  in  this  case  is  as  to  the  con- 
stitutionality of  the  statutes  providing  in  effect  that  in  civil  actions 
a  party  shall  not  be  entitled  to  a  trial  by  jury  unless  he  files  within 
the  time  prescribed  by  the  statutes  a  notice  that  he  desires  such 
trial.     Stat.  1874,  ch.  248,  §  1;    Stat.  1875,  ch.  212,  §  1. 

The  defendant  contends  that  these  provisions  are  in  violation  of 
the  fifteenth  article  of  the  Declaration  of  Rights,  which  provides 
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that  ''  in  all  controversieB  concerning  property,  and  in  all  suits  be- 
tween two  or  more  persons,  except  in  cases  in  which  it  has  hereto- 
fore been  otherways  used  and  practiced,  the  parties  have  a  right  to 
a  trial  by  jury;  and  this  method  of  procedure  shall  be  held  sacred, 
unless  in  causes  arising  on  the  high  seas,  and  such  as  relate  Xa) 
mariners'  wages,  the  legislature  shall  hereafter  find  it  necessary  to 
alter  it." 

The  purpose  of  the  Declaration  of  Rights  was  to  announce  great 
and  fundamental  principles,  to  govern  the  action  of  those  who 
make  and  those  who  administer  the  law,  rather  than  to  establish 
precise  and  positive  rules  of  action.  It  has  uniformly  been  held 
that  this  and  the  similar  provision  in  the  twelfth  article  of  the 
Declaration  of  Rights  are  intended  to  secure  a  benefit  or  right  to  a 
party  to  suit,  which  he  may  avail  himself  of  or  waive  at  his  election 
and  that  the  legislature  under  the  power  given  it  by  the  Constitu- 
tion to  make  *'  all  manner  of  wholesome  and  reasonable  orders,  laws, 
statutes  and  ordinances,  directions  and  instructions,"  not  repug- 
nant to  the  Constitution,  has  the  authority  to  make  reasonable  laws 
regulating  the  mode  in  which  this  right  shall  be  enjoyed  and  used. 
Jofies  V.  Roibins,  8  Gray,  329. 

Thus  a  law  is  constitutional  which  provides,  that  if  a  defendant 
in  a  civil  or  a  criminal  suit  is  defaulted,  judgment  is  to  be  rendered 
against  him;  he  is  deemed  to  have  waived  his  right  of  trial  by  jury. 
Cominonwealth  v.  Whitney,  108  Mass.  6.  So  the  law  requiring  that 
in  a  civil  action  the  defendant  shall  be  defaulted  unless  he  files 
within  ten  days  of  the  return  day  of  the  writ  an  affidavit  that  he 
has  a  good  defense,  has  been  held  to  be  constitutional,  and  not  an 
uni'easonable  restriction  of  the  defendant's  right  of  a  trial  by  jury. 
Hunt  V.  Lucas,  99  Mass.  404.  So  a  law  requiring  a  party  appealing 
from  the  judgment  of  an  inferior  tribunal  to  give  bonds  to  prose- 
cute his  appeal,  or  bail  for  his  appearance,  is  constitutional 
and  valid.  Hapgood  v.  DoJieriy,  8  Gray,  373;  Jofies  v.  Robbing, 
ubi  supra. 

The  statutes  we  are  considering,  requiring  a  party  to  a  civil  suit 
to  file  a  notice  of  his  desire  to  have  a  trial  by  jury,  fall  within  the 
same  principle.  This  requirement  does  not  deprive  him  of  his  right 
to  a  trial  by  jury,  but  regulates  the  mode  in  which  this  right  shall 
be  enjoyed  and  used.  It  requires  a  party  to  use  reasonable  diligence 
in  electing  whether  he  will  exercise  his  right  to  have  a  trial  by  jury. 
If  he  fails  to  file  a  notice  of  his  desire  to  insist  upon  this  right,  he 
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waives  the  right.    We  are  therefore  of  opinion  that  the  proyisioDii 
of  the  statutes  in  question  are  constitutional  and  valid. 

Exceptions  overruled. 


New   York  and   Boston   Despatch    Express    Company   v. 
Traders  and  Mechanics'  Instjrance  Company. 

(laeMasB.  8T7.) 
Inmiranes  — fire  — proximate  and  renwU  eauee. 

By  a  collision  between  stpamboats  a  fire  was  caused  on  one  of  them,  and  it  • 
sank,  with  insured  goods  on  board,  before  the  goods  were  touched  bj  the 
fire.    Jleld,  that  if  the  injury  to  the  goods  could  have  been  prevented  but 
for  the  fire,  an  action  on  the  insurance  policy  was  maintainable.* 

ACTION  on  a  fire  insurance  policy.      The  opinion  states  the 
facts.     The  defendant  had  judgment  below. 

J.  P.  Treadwell  £  E,  P.  Usher y  for  plaintiffs. 

B.  F,  Butler,  and  J.   W,  Fox,  for  defendant. 

Endicott,  J.  There  is  no  question  that  the  defendant  would 
be  liable  on  its  contract  of  insurance,  if  the  fire  was  the  cause  of 
the  loss  of  the  plaintiffs'  goods.  It  is  fairly  to  be  inferred  from  the 
report  that  the  collision  was  the  cause  of  the  fire;  and  fire  caused 
by  collision  is  not  within  the  exceptions  of  the  policy. 

In  order  to  entitle  a  party  to  recorer  on  a  policy  insuring  his 
goods  against  loss  by  fire,  it  is  not  necessary  that  the  goods  them- 
selves should  be  injured  or  consumed  by  the  fire.  The  insurer  is 
liable  for  all  losses  which  result  from  the  fire,  and  can  be  fairlv  at- 
tributed  to  it.  If  the  property  is  injured  by  water  used  to  put  out 
the  fire,  it  is  within  the  protection  of  the  policy.  Letois  v.  Spring- 
field Ins.  Co,,  10  Gray,  159;  Ctty  Ins.  Co.  v.  Corlies,  21  Wend. 
367;  34  Am.  Rep.  258;  Casey.  Hartford  Ins,  Co.,  13  111.  676;  With- 
erelly.  Maine  Ins.  Co.,  49  M.  200;  White  v.  Republic  Ins.  Oa^ 
67  id.  91.     So  if  it  is  submerged  in  water  by  the  sinking  of  a  ship, 

^— _r  - -  ■ 

^  See  Ftfrney  ▼.  OeldmaeheTy  anUt  388. 
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and  this  is  caused  by  the  fire  it  is  equally  covered  although  not 
boined. 

The  case  finds  that  the  steamboat,  having  on  board  the  plaintiffs' 
goods,  was  injured  by  a  collision  with  another  vesseL  A  fire  im- 
mediately broke  out.  The  vessel  was  provided  with  pumps  and 
apparatus  for  putting  out  the  fire  and  for  pumping  out  the  hold; 
and  one  pump  was  at  once  put  in  operation,  and  had  extinguished 
the  fire,  when  a  fire  broke  out  in  another  place  and  prevented  its 
further  use.  The  plaintiffs  offered  to  prove  tliat  there  would  have 
been  no  loss  of  their  goods  except  for  the  fire,  which  rendered  it 
impossible  to  run  the  engine,  extinguish  the  fire,  or  pump  out  the 
water  flowing  in  through  the  breach  caused  by  the  collision;  that 
for  the  same  reason,  it  was  impossible  to  take  any  measures  to  stop 
the  leak,  or  to  conduct  or  guide  the  vessel  to  shoal  water,  which 
was  near  at  hand;  or  to  enable  other  vessels  in  the  immediate 
neighborhood  to  render  assistance,  either  by  keeping  the  vessel 
afloat  or  by  removing  her  cargo.  The  crew  were  obliged  to  abandon 
her.  She  remained  floating  and  burning  in  substantially  the  same- 
place,  for  half  an  hour  after  the  collision,  and  sank  in  four  or  five 
fathoms  of  water,  carrying  down  the  plaintiffs'  goods,  which  were 
not  burned.  The  plaintiffs  offered  to  prove  at  the  trial  that  there 
were  several  ways  in  which  their  property  could  have  been  saved, 
which  are  set  forth  in  the  report.  No  question  is  made  as  to  the 
competency  of  the  evidence;  and  the  presiding  judge  ruled  that 
upon  these  facts,  if  proved,  the  plaintiffs  could  not  recover.  We 
must  therefore  treat  them  as  facts  established. 

The  defendant  contends  that  the  plaintiffs'  goods  were  injured 
by  the  sinking  of  the  ship,  and  as  the  water  which  flowed  through 
the  hole  made  by  the  collision  caused  her  to  sink,  therefore  the 
collision  and  not  the  fire  caused  the  loss.  Undoubtedly  the  injury 
occasioned  by  the  collision  would  have  caused  the  vessel  to  sink, 
and  thereby  have  injured  the  plaintiffs'  property;  and  if  that  had 
been  the  only  cause  operating,  the  plaintiffs  cannot  recover,  for  the 
insurance  is  not  against  collision,  but  only  against  fire.  But  if 
means  and  appliances  were  at  hand  by  which  that  result  could  have 
been  avoided,  and  the  intervention  of  a  new  agency,  namely,  that 
of  fire,  prevented  their  use,  then  the  fire  was  the  proximate  and 
immediate  cause  of  the  loss.  It  added  anew  element  of  destruction 
which  rendered  it  impossible  to  control  or  prevent  the  consequences 
which  would  naturally  follow  from  the  collision. 
Vol.  XLII  -  56 
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In  Metallic  Compression  Casting  Co.  y.  Fitchburg  Railroady  109 
Mass.  277;  8.G.,  12  Ain.Bep.  689,  the  defendant's  servants  ran  a  train 
over  a  hose  throagh  which  water  was  being  conveyed  to  extinguish 
a  fire  in  the  plaintiff's  buildings;  and  thereby  the  water  was  cut  off 
from  the  fire,  which  then  consumed  the  buildings.  It  was  con- 
tended that  no  direct  or  immediate  injury  was  done  to  the  plaintiff 
by  the  act  of  the.  defendant;  but  that  the  injury  was  occasioned  by 
the  fire  directly,  and  by  the  defendant  remotely.  But  it  was  held 
that  the  severing  of  the  hose  was  the  proximate  cause  of  the  de- 
struction of  the  building.  Numerous  cases  are  cited  by  the  court 
in  support  of  its  conclusion,  where  the  question  of  proximate  cause 
was  considered. 

The  case  of  Atkinson  y.  Newcastle  £  Oateshead  Waterworks  Co,, 
L.  R.,  6  Ex.  404,  closely  resembles  the  case  last  cited.  By  the  de- 
fendant's negligence  the  plaintiff  was  unable  to  obtain  a  supply  of 
water  to  extinguish  a  fire  on  his  premises,  and  it  was  said  by  Baron 
Bramwell:  ''It  has  been  suggested  that  this  was  not  the  proxi- 
mate cause  of  damage;  but  to  my  mind  clearly  that  is  not  so.  The 
plaintiff's  right  is  to  have  the  pipes  charged  for  the  purpose  of  ex- 
tinguishing fire;  and  he  has  alleged  that  in  consequence  of  these 
pipes  not  being  so  charged,  he  could  not  extinguish  the  fire,  and 
his  house  was  burned  down.  It  appears  to  me  that  we  have  here 
the  immediate  consequence  of  a  proximate  cause." 

So  far  as  the  question  what  constitutes  proximate  cause  is  con- 
cerned, the  same  considerations  apply  equally  in  actions  of  contract 
as  in  actions  of  tort. 

In  Marsden  y.  City  <§  County  Assurance  Co.,  L.  B.,  1  C.  P.  232, 
by  a  policy  of  insurance,  plate-glass  in  the  plaintiff's  shop-front 
was  insured  against  'Moss  or  damage  originating  from  any  cause 
whatsoever,  except  fire,  breakage  during  removal,  alteration  or  re- 
pair of  premises,"  none  of  the  glass  being  "  horizontally  placed  or 
movable."  A  fire  broke  out  on  premises  adjoining  those  of  the 
plaintiff,  and  slightly  damaged  the  rear  of  his  shop,  but  did  not 
approach  that  part  where  the  plate-glass  was.  Whilst  the  plaintiff 
was  removing  his  stock  and  furniture  to  a  place  of  safety,  a  mob 
attracted  by  the  fire  tore  down  the  store  shutters  and  broke  the 
windows,  for  the  purpose  of  plunder;  and  it  was  held  that  the 
proximate  cause  of  the  damage  was  the  lawless  act  of  the  mob,  and 
that  it  did  not  originate  from  fire  or  breakage  during  removal, 
within  the  exception  in  the  policy. 
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luIonidesY,  Universal  Ifu.  Co.,  14  C.  B.  (N.  S.)  259,  goods 
were  insured  by  a  policy  which  contained  the  following  warranty: 
"  Warranted  free  from  capture,  seizure  and  detention,  and  all  the 
consequences  thereof,  or  of  any  attempt  thereat,  and  free  from  all 
consequences  of  hostilities,  riots  or  commotions."  The  ship  and 
cargo  were  lost  by  ctrauding,  occasioned  by  the  removal  by  the  Con- 
federate troops,  during  the  war  of  the  Rebellion,  of  a  light  on  the 
coast  of  North  Carolina,  for  tbe  purpose  of  ihisleading  United 
States  ships.  And  it  was  held  that  the  proximate  cause  of  the  loss 
being  a  peril  of  the  sea,  and  not  the  hostile  act  of  the  Confederate 
troops  in  extinguishing  the  light,  the  insurer  was  liable  as  for  a 
partial  loss  of  that  part  of  the  cargo  which  remained  on  board  in- 
capable of  being  saved;  but  as  to  that  portion  actually  saved,  or 
which  would  have  been  saved  but  for  the  seizure  by  the  Confeder- 
ate troops,  this  was  a  loss  by  *'the  consequence  of  hostilities" 
within  the  warranty,  and  for  this  the  insurer  was  not  liable. 

In  H&ioard  Ins.  Co.  v.  Transportation  Co.,  12  Wall.  194,  the  vessel 
of  the  defendant  in  error  was  injured  by  a  collision,  in  consequence 
of  which  she  filled  rapidly  with  water,  and  a  fire  broke  out.  The 
jury  found  that  the  damage  done  by  the  sinking  of  the  vessel  was 
the  natural  result  of  the  fire  only.  It  was  also  found  that  the 
water  would  not  have  caused  the  vessel  to  sink  below  her  prome- 
nade deck,  had  not  some  other  cause  of  sinking  supervened.  Mr. 
Justice  Strong,  in  a  very  able  opinion,  considers  the  question  of 
proximate  cause.  And  in  answer  to  the  claim  of  t^ic  plaintiff  in 
error,  that  the  sinking  of  the  vessel  was  the  result  of  two  concur- 
rent causes,  one  the  fire,  and  the  other  the  water  let  in  by  the 
breach  made  by  the  collision,  he  says:  "As  the  influx  of  the  water 
was  the  direct  and  necessary  consequence  of  tlie  collision,  it  is  ar- 
gued that  the  collision  was  the  predominating,  and  therefore  the 
proximate  cause  of  the  loss.  The  argument  overlooks  the  fact,  dis- 
tinctly found,  that  the  damage  resulting  from  the  sinking  of  the 
vessel  was  the  natural  and  necessary  result  of  the  fire  only.  If  it  be 
said  that  this  was  but  an  inference  from  facts  previously  found,  it 
was  not  for  that  reason  necessarily  a  mere  legal  conclusion.  But  we 
need  not  rely  upon  this.  Apart  from  that  finding,  the  other  find- 
ings, unquestionably  of  facts,  show  that  neither  the  collision  nor 
the  presence  of  the  water  in  the  steamer's  hold  was  the  predomi- 
nating efficient  cause  of  her  going  to  the  bottom.  That  result  re« 
quired  the  agency  of  the  fire.    It  is  found  that  the  water  would  not 
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have  caused  the  vessel  to  sink  below  her  promenade  deck,  had  not 
some  other  cause  of  sinking  supervened.  It  would  have  expended 
its  force  at  that  point.  The  effects  of  the  fire  were  necessary  to 
give  it  additional  efficiency.  The  fire  was  therefore  the  efficient 
predominating  cause,  as  well  as  nearest  in  time  to  the  catastrophe, 
which  not  only  directly  contributed  to  all  tlie  damage  done,  after 
the  steamer  had  sunk  to  her  promenade  deck,  but  enlarged  the  de- 
structive power  of  the  water  and  rendered  certain  the  submergence 
of  the  vessel."  See  also  St.  John  v.  American  If  is.  6b.,  1  Kem. 
516;  Petbrsy.  Warren  Lis.  Co.,  14  Pet.  99. 

No  peculiar  force  is  to  be  attached  to  the  word  **  immediate  "  as 
used  in  the  policy,  wherein  tlie  plaintiffs  are  insured  "  against  all 
such  immediate  loss  or  damage  as  may  occur  by  fire  to  the  prop- 
erty." 

We  are  of  opinion  that  it  was  for  the  jury  to  decide  upon  all  the 
circumstances  of  the  case,  what  was  the  proximate  cause  of  the  loss 
sustained  by  the  plaintiffs,  and  whether  it  was  the  result  of  the 
fire.     Milwaukee  A  St.  Paul  Railroad  v.  Kellogg y  94  XT.  S.  469. 

New  trial  ordered. 


SUTER  V.    HiLLIABD. 

(las  Mass.  412.) 

Trust  —  charUabJs, 

A  devise  in  trust  "  to  assist,  relieve,  and  benefit  poor  and  neoessitoas  peraom, 
and  to  assist  and  cooperate  with  any  sacb  charitable,  benevolent,  religious, 
literary  and  scientific  societies  and  associations,  or  any  or  either  of  them,  as 
shall  appear  to  the  trustees  best  to  deserve  such  assistance  or  co-operation,** 

is  valid 


B 


ILL  to  construe  a  will.     The  head-note  and  opinion  state  the 
case. 


H.  O.  Parker  £  W.  A.  Hayes,  Jr.,  for  the  heirs  at  law  of  John 
Poster. 


*  See  HaineB  ▼.  AUen  (78  bd.  lOQ),  41  Am.  Sep. 
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EiSTDicoTT,  J.  The  question  here  raised  is  settled  by  the  decis- 
ions of  this  court.  The  word  '*  benevolent "  as  applied  to  objects 
or  purposes  may  refer  to  those  which  are  in  their  nature  charitable, 
and  may  also  have  a  broader  meaning,  and  include  objects  and 
purposes  not  charitable  in  the  legal  sense  of  that  word.  Acts  of 
kindness,  friendship,  forethought,  or  good  will  might  properly  be 
described  as  beneyolent.  It  has  therefore  been  held  that  gifts  to 
trustees  to  be  applied  "for  benevolent  purposes  "  at  their  discretion, 
or  "  to  such  benevolent  purposes  "  as  they  could  agree  upon,  do  not 
create  a  public  charity.  CTuimberlatn  v.  StearnSy  111  Mass.  267 ; 
James  v.  Alien,  3  Meriv.  17. 

In  those  cases,  the  word  "benevolent "  was  the  only  word  used 
in  describing  the  purposes  to  which  the  gifts  were  to  be  devoted. 
But  where  it  is  used  in  connection  with  other  words  explanatory  of 
its  meaning,  and  indicating  the  intent  of  the  donor  to  limit  it  to 
purposes  strictly  charitable,  it  has  been  held  to  be  synonymous 
with,  or  equivalent  to,  '^charitable.*'  Numerous  instances  of  such 
use  of  the  word  in  the  statutes  of  this  Commonwealth  are  referred 
to  in  SdUonstall  v.  Sanders,  11  Allen,  440,  468.  And  it  was  said 
by  Mr.  Justice  Gray,  in  delivering  the  judgment  in  that  case, 
*  Whatever  may  be  the  meaning,  in  the  law  of  Massachusetts,  of 
the  word  *  benevolence '  by  itself,  there  can  be  no  doubt  that  when 
used  in  connection  with  *  charity,*  as  in  this  will,  it  is  synonymous 
with  it."  11  Allen,  470.  The  language  there  was  "  in  aid  of  ob- 
jects and  purposes  of  benevolence  or  charity,  public  or  private. " 
So  the  words  "philosophical  or  philanthropic  purposes,*'  taken  in 
connection  with  other  words  which  precede  them,  may  be  under- 
stood as  referring  to  practical  and  useful  sciences,  and  not  to  those 
which  are  merely  abstract,  speculative  and  metaphysical.  Rotch  v. 
Bmerson,  105  Mass.  431. 

The  meaning  of  the  word  "  benevolent "  in  the  will  now  before 
us  is  modified  and  limited  by  other  words  in  connection  with  which 
it  is  used;  and  it  is  plain  that  the  testator  used  the  word  as  synony- 
mous with  *'  charitable,*'  and  intended  to  create  a  charity  in  its 
strict  legal  sense. 

The  trustee  under  the  residuary  clause  is  therefore  entitled  to  re^ 
oeive  the  fund. 

Decree  accordingly. 
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a»  ICaM.  447.) 
F^uret — machinery. 

Heavy  machinea  in  a  factory,  steadied  by  being  screwed  to  the  floor,  and  con- 
nected with  the  shafting,  but  removable  without  injury  to  the  building,  and 
useful  elsewhere,  are  not  fixtures  within  a  mortgage  of  the  land,  (See  ncU, 
p,  447.) 

T^EPLEVIN  of  ^^one  large  engine  lathe,  one  small  engine  lathe, 
XL  one  Ames  iron  planer  and  one  upright  drill/'  The  opinion 
states  the  point.     The  plaintiff  had  judgment  below. 

J.  H.  Young y  for  plaintiff. 

(7.  Conlan,  for  defendant. 

Morton,  C.  J.  The  only  question  in  this  case  is  whether  the 
artieles^  replevied  passed  to  the  defendant  as  a  part  of  the  realty  un- 
der its  deed  of  mortgage  from  the  American  Art  Foundry  Com- 
pany. 

It  is  impossible  to  lay  down  any  precise  test  by  which  to  deter- 
mine whether  machinery  or  other  articles  attached  to  or  used  in  a 
building  become  a  part  of  the  realty.  It  depends  upon  the  rela- 
tions of  the  parties,  the  character  of  the  articles,  their  adaptation 
to,  and  the  manner  in  which  they  are  attached  to,  or  used  in,  the 
building,  and  generally  upon  the  circumstances  of  each  case  as  in- 
dicating the  intention  of  the  parties.  In  the  case  of  machinery  or 
other  articles,  which  are  not  obviously  an  integral  part  of  the 
realty,  the  question  is  whether  all  the  facts  of  the  case  lead  to  the 
presumption  or  inference  that  the  owner,  in  placing  them  in  the 
building,  intended  them  as  a  permanent  improvement  of  or  addi- 
tion to  the  realty.  If  this  is  the  fair  presumption  or  inference, 
then  a  grantee  or  mortgagee  would  have  the  right  to  consider  them 
as  constituting  a  part  of  the  realty,  and  they  would  pass  to  him  by 
his  deed.  Winslow  v.  Merchants^  Ins,  Co.^  4  Mete.  306;  38  Ami. 
Dec.  3b8;  Pierce  v.  Oeorge,  108  Mass.  78;  s.  c,  11  Am.  Bep.  310; 
MeConnell  v.  Blood,  123  Mass.  47;  Allen  v.  Moomy,  130  id.  155. 

In  the  case  before  us,  the  mortgage  deed  to  the  defendant  merely 
conyeys  the  Jand  upon  which  the  building  stood,  and  contains  no 
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reference  to  any  of  the  machinery  used  in  the  building.  It  there- 
fore furnishes  no  indication  that  the  parties  intended  or  understood 
that  any  of  the  machines  were  to  be  regarded  as  a  part  of  the 
realty. 

The  machines  in  question  were  not  annexed  to  the  building  so 
as  to  indicate  that  they  were  intended  to  be  a  part  of  the  realty. 
Each  of  them  had  four  iron  legs,  which  stood  upon  the  floor^  and 
were  fastened  to  the  floor  by  screws  only  for  the  purpose  of  steady- 
ing them  when  in  use.  They  were  movable  machines,  which, 
though  heavy,  could  be  moved  without  injury  to  the  building,  and 
were  equally  adapted  for  use  elsewhere.  The  mere  fact  that  they 
were  adapted  to  be  used  in  this  factory,  and  that  they  were  neces- 
sary to  carry  on  the  business,  is  not  enough  of  itself  to  impress  on 
them  the  character  of  realty.  The  same  thing  is  true  of  the  tools 
used  by  hand  in  the  manufacture  there  carried  on. 

The  case  cannot  be  distinguished  from  McConnell  v.  Bloody  ubi 
supra,  and  we  are  of  opinion,  that  upon  the  facts  agreed,  the  judg- 
ment of  the  Superior  Court  in  favor  of  the  plaintiff  was  right. 

Judgment  affirtned, 

Ncynt  BT  THX  Bbpobtkr.— See  Smith  v.  Oommoitwealth,  14  Bush,  31;  b.  c,  29  Am.  Rep. 
402,  and  note,  408;  McKeage  v.  Hanover  Fire  Ina.  Co.y  81  N.  T.  88;  8.  c,  87  Am.  Rep.  471, 
and  note,  478;  PraU  v.  WTiiUier,  66  Oal.  186;  a.  o.,  41  Am.  Rep.  261. 

In  Rahtinv  Savings  Institution  v.  Irving  Street  Baptigt  Churchy  86  N.  J.  Eq.  61,  it  waa 
beld  that  a  portable  iron  furnace  for  heating  a  church  is  not  a  fixture  within  a  mortgatre 
of  the  land.  The  chancellor  said :  **  It  is  a  portable  furnace,  and  was  placed  in  the  cellar 
of  the  church,  which  was  excavated  as  a  receptacle  for  the  stove,  by  which  it  was  con- 
templated to  warm  the  church,  and  for  the  storage  of  fuel  and  ashes  and  articles  of  church 
furniture  not  needed  for  use.  For  several  years  before  the  furnace  was  put  in,  the  edifice 
was  warmed  by  a  stove  or  stoves  placed  in  the  cellar,  the  heat  from  which  was  conveyed 
to  the  audience  room  on  the  first  fioor  by  registers  in  the  fioor  of  that  room .  These  stoves 
appear  to  have  proved  insufficient  for  the  purpose,  and  other  means  of  warming  the  room 
were  resorted  to,  which  also  proving  unsatisfactory  the  furnace  or  heater  was  put  in.  It 
is  not  mentioned  in  the  mortgage,  but  was  put  in  a  long  time  after  the  mortgage  was 
given .  It  stood  on  the  bottom  of  the  cellar,  and  was  not  attached  to  the  building  except 
by  the  pipes  attaching  it  to  the  registers  and  the  smoke-pipe  connecting  it  with  the  chim- 
ney. The  smoke-pipe  does  not  appear  to  have  been  fastened  to  the  chimney  in  any  way. 
Stovea  set  up  In  the  way  in  which  they  usually  are  at  the  present  day  are  not  fixtures. 
Ewell  on  Flxt.  80O;  WiUiamay.  Bailey,  8  Dane*s  Abr.  Ift3.  There  are  numerous  adjudged 
cases  in  which  stoves  have  been  held  to  be  fixtures,  but  it  will  be  found  that  in  all  of  them 
there  was  either  actual  annexation  to  the  freehold  or  other  evidence  of  Intention  to  make 
them  pennanent  additions  thereto.  In  Smith  v.  Heit^elU  1  Cran.  C.  C.  00,  and  Fcimym  v. 
Sditnret  19  Me.  268,  Franklin  stoves  were  held  to  be  fixtures,  but  they  were  probably  per 
roanently  fixed  and  substituted  for  fire-places.  In  BUthen  v.  7>m7e,  40  Me.  810,  it  was  held 
that  stoves  were  fixtures ;  bat  the  stoves  in  that  case  were  standing  permanently  attached 
in  the  places  where  they  were  used ,  and  it  was  also  held  in  that  case  that  stoves  not  stand- 
ing tn  their  places  permanently  attached,  but  put  away  for  the  simuner,  were  not  flxturesi 
In  TuUle  v.  Bn6f  n»m,  33  N.  H.  104,  it  was  held,  as  between  the  administrator  and  the  heir, 
that  a  stove  was  a  fixture,  but  the  stove  was  a  heavy  one  placed  by  the  ancestor  in  a  <diiii^ 
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ney  having  no  flre-plaoe;  the  stove  was  without  legs  and  Set  on  brick  work,  and  had  s 
short  funnel  bricked  around  in  the  chimney,  so  as  to  render  It  doubtful  whether  it  could 
be  removed  without  disturbing  the  brickwork.  In  Ooddard  v.  Chcue^  7  Mass.  4382,  stoves 
were  held  to  be  flztures;  but  they  were  cast-iron  stoves  fixed  to  the  brickwork  of  the 
chimneys  of  the  house,  and  it  seems  that  they  were  set  into  the  chimnes^i  so  that  It  was 
necessaiy  to  pull  down  the  flre-plaoes  to  get  them  out.  In  Main  v.  Schtoarztoaelder,  4  £. 
D.  Smith,  273,  It  was  lield  that  a  funiaoe,  so  placed  in  a  house  that  it  could  not  be  removed 
without  dlstiu'blng  the  brickwork  of  the  house  adjoining  the  furnace,  and  probably  not 
without  causing  a  portion  of  the  ceiling  to  fall,  was  a  fixture. 

'  *  In  StoekvxU  V.  Campbett,  39  Coim.  8d2,  portable  furnaces  placed  in  the  cellar  of  a 
house  were  held  to  be  fixtures,  on  what  ground  will  be  seen  hereafter.  But  in  Fredand 
V.  Southworth,  24  Wend.  191,  it  was  held  between  vendor  and  vendee  of  land,  on  which 
there  was  a  dwelling-house  without  a  fire-place  and  without  a  chimney  except  from  the 
chamber  floor  upward,  that  a  stove  from  which  went  a  pipe  into  the  lower  end  of  the 
chimney  was  not  a  fixture.  In  the  case  in  hand  there  was  no  such  attachment  of  the  fur- 
nace (which  was  in  fact  merel}'  a  large  stove)  as  to  indicate  any  intention  to  annex  it  to 
the  freehold.  It  was  not  attached  to  the  chimney,  and  the  connection  with  the  registers 
in  the  fioor  above  it  was  only  such  as  was  necessary  to  convey  the  heat  into  the  audience 
room.  It  was  not  attached  to  the  cellar  bottom,  nor  did  it  even  stand  in  a  place  specially 
adapted  to  receive  it,  as  did  the  furnaces  in  StoektoeU  v.  Campbell^  80  Conn.  988;  s.  c,  U 
Am.  Rep.  803.  That  case  is  often  cited  in  discussions  on  the  law  of  fixtures,  but  an  exam- 
ination of  the  facts  and  opinion  leads  to  the  conclusion  that  its  doctrine  cannot  be  ac- 
cepted as  a  guide.  According  to  the  report,  the  furnaces  were  portable  cone  furnaces, 
not  set  on  brick  or  otherwise  fastened  to  the  house  or  fioor,  but  set  in  pits  made  in  thA 
cellar  bottom  to  receive  them,  and  they  were  held  in  their  places  by  their  own  weight. 
The  smoke-pipes  were  similar  to  ordinary  stove  pipes,  and  led  from  the  furnace  to  the 
chimneys,  carrying  off  the  smoke  and  gas  generated  by  the  combustion  of  the  fuel  used  to 
supply  the  heat,  and  could  be  detached  from  the  chimneys  and  furnaces  without  Injiuy 
to  either  or  to  the  pipes  themselves.  The  hot-air  pipes  were  not  sold  with  the  furnaces, 
and  were  connected  with  them  by  short  pieces  of  pipe  which  could  be  removed  without 
injury  to  the  hot-air  pipes  or  to  the  furnaces  or  the  short  pipes  themselves.  The  furnaces 
could  be  removed  and  reset  without  difficulty,  and  without  any  appreciable  injuiy  either 
to  them  or  the  house,  except  that  if  they  were  reset  elsewhere  the  casings  might  require 
different  apertures  for  the  pipes  and  the  closing  up  of  those  previously  used.  They  could 
have  been  placed  in  the  house  after  it  was  completed,  without  difficulty,  and  as  easQy  as 
at  the  time  they  were  in  fact  placed  therein.  The  decision  thkt  they  were  fixtures  seems 
to  have  been  wholly  based  on  the  conclusion  that  the  intention  to  make  the  annexation 
permanent  was  shown  by  the  preparation  of  the  house  for  their  reception  in  the  making 
of  the  pits  In  the  bottom  of  the  cellar,  adapted  to  them  in  size  and  depth  and  for  the  ex- 
press purpose  of  receiving  them.  Now,  while  it  is  true  that  it  is  not  necessaiy  to  constitute 
an  article  a  fixture  that  it  be  actually  fastened  to  the  freehold  or  something  accessory 
thereto  (the  case  of  the  factory-bell,  Alvard  CarrUige,  JUanuf.  v.  Qleaaoiu  36  Conn.  86, 
and  the  case  of  the  windlass  in  the  slaughter-house,  Capen  v.  Peckham^  85  id.  88,  and  that 
of  the  steam-pipes  on  brackets  in  a  factoiy,  Qui7iby  v.  ManluUtan  Cloth  Cb.,  0  C.  E.  Gr. 
200,  are  illustrations  of  that  doctrine),  it  cannot  be  held  that  the  mere  fact  that  a  chattel 
is  placed  in  a  part  of  a  house  which  has  been  adapted  to  receive  it,  will  make  it  a  fixture ; 
for  example,  a  bedstead  in  a  house  obviously  would  not  be  made  a  fixture  by  the  mere 
fact  that  it  was  placed  in  an  alcove  made  to  receive  a  bedstead.  And  so  too  the  mere  fact 
that  a  stove  or  portable  furnace  is  placed  In  a  niche  made  to  receive  a  stove,  or  is  set  in  a 
depression  or  pit  or  other  place  in  a  fioor  made  to  receive  a  stove  or  portable  furnace,  will 
not  make  such  stove  or  furnace  a  fixture.  In  the  case  under  consideration  however  there 
was  no  such  evidence  of  intention  as  the  court  found  in  StoekweU  v.  OampbelL  The  fur- 
nace stood  on  the  level  cellar  bottom,  and  was  held  in  place  by  its  own  weight  alooe.  No 
injury  was  done  to  the  bnllding  by  Its  removal.  It  appears  to  me  quite  clear  that  it  was 
not  a  flxtore.*' 

To  this  case  Judge  9tkwaiit,  the  reporter,  appends  the  foDowing  note,  which  wears 
permitted  to  use: 

**A  lessee  made  a  furnace  for  the  use  of  a  dyer  and  fixed   it  to  the  waO  of 
Us  house,  and  the  lessee  being  condemned  in  debt,  the  sheriff  came  to  the  fu^ 
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Dace,  and  put  his  banda  upon  It  and  delivered  it  to  the  defendant ;  and  the 
leasee  brought  trespass.  Qlanvil:  *A  fumaoe  may  be  delivered  in  execution  and 
the  house  never  the  worse ;  *  *  *  it  is  not  waste  to  take  away  a  furnace  '  Beaumond: 
*  It  is  doubly  fixed  to  the  land  and  to  the  wall,  and  it  is  clear  that  the  sheriff  cannot  take  it 
from  the  walL'  Dyer:  *  The  diversity  is  when  the  furnace  is  fixed  to  the  middle  of  the 
house,  and  when  to  the  wall,  for  the  termor  may  take  It  from  the  middle  of  the  house, 
but  not  from  the  wall.*    And  to  this  Owen  agreed,''  Day  v.  Austin^  Owen,  71. 

"  In  the  time  of  lord  Dvca  this  difference  was  here  taken  and  agreed,  that  a  furnace 
fixed  in  medio  domus  is  but  a  chattel,  and  is  removable ;  but  otherwise  it  is  being  fixed  to 
thewallB.   Dayv.  Bithiteh^  Cro.  Elix.  874. 

**  A  furnace,  though  fixed  to  the  freehold  and  purchased  with  the  house,  shall  go  to  the 
executor  and  not  to  the  heir,  Squier  v.  Mayer,  Freem.  Ch.  249 ;  but  see  11  Vin.  Abr.  167; 
and  a  fire  engine  set  up  for  the  benefit  of  a  colliery  by  a  tenant  for  life,  Laioton  v.  LaiDton , 
8  Atk.  18;  see  Kehiey  v.  Durkee^  88  Barb.  410;  Bain  v.  Brandy  L.  R.  (1  H.  L.  C),  762;  iron 
backs  to  chinmeys  belong  to  the  executor,  and  not  to  the  heir,  Harvey  v.  Harvey,  2  Sir. 
1141 ;  Leaeh  v.  ThomoM^  7  C.  &  P.  827;  Bishop  v.  EUioU,  11  Exch.  113;  ranges  to  go  to  the 
heir,  Wyiin  v.  IngUby*  R  B.  &  A.  626;  Rex  v.  St.  Dunstan,  4  B.  &.  C.  686 ;  Pratt  v.  Whittiti-- 
S6  Gal.  126;  and  stoves  and  grates  fixed  with  brickwork  into  the  chimneys,  iTingr  v.  St. 
DuTUtan,  4  B.  &  C.  686;  Lennard  v.  StiekneUt  181  Mass.  Ml. 

' '  Iron  stovee  fixed  to  the  brickwork  of  the  chimneys  of  a  house  are  fixtures,  and  m&j  be 
levied  on,  under  execution,  as  part  of  the  house, 6')df lard  v.  Chase,  7Mass.482;  and  pass  to 
the  vendee  of  the  house,  Smith  v.  Hei»keli,  1  Cranch  C.  0.  99 ;  Foleom  v.  jkfoore,  19  Me.  252; 
but  not  a  mere  stove,  Freeland  v.  Scuthtoorth,  24  Wend.  191 ;  see  Bleihen  v.  Towl^,  40 
Me.  810;  nor  a  portable  furnace,  resting  by  its  own  weight  upon  the  ground,  although 
connected  with  the  house  by  a  cold  air  box,  and  hot-air  pipes  and  registers,  Towne  v.  FisJ^^ 
127  Mass.  125;  s.  c,  34  Am.  Rep.  353 ;  Allen v,  Mooney,  130  Mass.  155;  Heyaham  v.  Dcttre,  89 
Fenn.  St.  506  (contra,  Thielmanr.  Garr,  75  111.  386);  although  it  may  be  a  question  of 
fact,  id.;  Turtur  v.  Wentvoorihy  119  Mass.  4M;  nor  a  portable  fence,  Jtnnybecker  v.  Mo- 
Dougol,  48Cal.l60;  butsee  Wood's  L.  &.  T.  877;  RicketU  v.  Dorrell,  55  Ind.  470;  nor 
boilers,  etc.,  for  heating  a  conservatory,  which  rested  by  their  own  weight  on  bricks  and 
were  not  fastened  to  the  land,  Gardiner  v.  Piorfcer,  18  Orant  Ch.  28 ;  see  Jenkins  v.  Geth- 
iAgi,3Johii8.  ft  Hem.  520. 

"  An  organ  in  a  church  built  Into  a  recess,  left  for  and  adapted  to  the  purpose,  is  a  fix- 
ture, Rogers  v.  Crow,  40  Mo.  91;  Chapman  v.  Union  Ins.  Co.,  4  Bradw.  29;  and  a  mirror 
so  built  into  a  house,  Maekie  v.  Smith,  5  La.  Ann.  717;  Loektoood  v.  Locktcood,  S  Redf .  830; 
If ard  V.  KUpatrieh,  86  N.  T.  41B;  s.  c,  80  Am.  Rep.  674 ;  but  not  a  cupboard  fitted  into  a 
recess,  Blethen  v.  Towic^  40  Me.  810;  nor  a  safe.  Moody  v.  Aiken,  50  Tex.  65 ;  but  see  Pol- 
ger  V.  fenner,  24  La.  Ann.  430;  Dottalv.  McCaddon,  8S  Iowa,  818;  nor  show-cases  In  a 
store,  with  shelves,  drawers  aud  mirrors,  and  nailed  to  the  walls,  Kimlxill  v.  Grand  Lodge, 
131  Mass.  SO;  Guthrie  v.  Jones,  108  id.  191;  nor  a  hotel  sign,  W<Kfdward  v. 
Lasar,  21  CaL  448;  nor  a  ferry-boat  run  by  a  chain  fastened  to  the  shore, 
Cawart  V.  Cowart,  8  Lea,  St',  nor  settees  in  a  church.  Chapman  v.  Utiiim 
ItiK.  Co,,  4  Bradw.  29;  as  to  seats  in  a  theatre,  see  Gross  v.  Jacksum,  6  Daly, 
468 ;  17  Alb.  L.  J.,  479,  note :  or  stools  in  a  store,  Lawrenee  v.  Kemp,  1  Duer,  868.  A  key, 
although  in  the  lock  of  a  door  of  a  house,  may  be  the  subject  of  larceny,  HtMskins  v.  Tar- 
ranu^  6  Blackf.  417;  and  doors  taken  off  of  the  hinges  by  the  defendant.  ITti/M'/scase,  34 
TiBx.  156w" 
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CanttitfUional  lata — e^jaymerU  of  priwUe  property . 

A  statute  making  it  a  penal  offense  to  establish  and  maintain  a  place  for  vend- 
ing provisions  or  refreshments,  or  furnish  food  or  shelter  for  horses,  etc , 
within  a  mile  of  a  camp-meeting,  without  the  permission  of  the  aothorities 
in  charge  of  such  meeting,  with  an  exception  in  favor  of  any  one  thus  car- 
rying on  his  pre-established  business,  and  a  limitation  of  sach  prohibition 
to  thirty  days  in  any  year,  is  not  unconstitutional.     (8m  note,  p.  457.) 

CONVICTION  of  selling  provisions,  etc.,  within  one  mile  of 
a  camp-meeting,  without  license,   etc.     The  opinion  states 
the  point. 

J.  Af,  Day,  for  defendant. 

0.  Marston,  attorney-general,  and  C.  H.  Barrows,  assistant- 
attomey-general,  for  Commonwealth. 

Devens,  J.  The  defendant,  who  is  indicted  under  the  Statute  of 
1867,  ch.  59,  for  establishing  and  maintaining  a  building  for  vending 
provisons  and  refreshments  within  one  mile  of  the  place  of  holding 
a  camp-meeting  for  religious  purposes,  contends  that  the  statute, 
or  at  least  that  portion  of  it  under  which  he  is  charged  with  this 
offense,  is  unconstitutional.  He  urges  that  it  does  not  possess  the 
appropriate  characteristics  of  a  police  regulation  ;  that  it  is  intended 
to  confer  special  privileges  on  camp-meetings,  assuming  to  take  away 
the  control  of  his  own  property  from  him,  and  to  give  it  to  others 
for  their  profit  and  advantage  ;  and  that  it  can  be  perceiyed  that 
the  statute  is  not  designed  to  protect  the  just  rights  of  other  citizens, 
or  to  secure  the  public  good  health,  comfort  or  welfare. 

The  police  power  of  a  State  extends  to  all  matters  which  concern 
its  internal  regulation.  It  embraces  those  which  affect  the  lives, 
limbs,  health,  comfort  and  welfare  of  all  in  their  persons  and  their 
property.  It  subjects  both  persons  and  property  to  those  restraints 
and  burdens  which  are  necessary  in  order  that  the  general  comfort 
and  welfare  may  be  secured.  It  prescribes  the  modes  in  which  it 
is  reasonable  that  each  shall  use  and  enjoy  his  own  property,  in 
order  that  others  may  be  guarded  in  the  reasonable  use  and  enjoy- 
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ment  of  theirs,  and  thus  prevents  a  conflict  of  rights,  by  determine 
ing  what  uses  and  enjoyments  by  each  are  consistent  with  those  to 
which  others  are  entitled.  Oooley  Const.  Lim.,  ch.  16,  and  au- 
thorities cited. 

No  exposition  has  been  given  of  this  power  more  thorough  and 
satisfactory,  or  more  often  quoted  with  approval,  than  that  of 
Chief  Justice  Shaw  in  Commonwealth  v.  Alger,  7  Cush.  53,85,  in 
which  he  defines  it  to  be  **  the  power  vested  in  the  legislature  by  the 
Constitution,  to  make,  ordain  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes  and  ordinances,  either  with 
penalties  or  without,  not  repugnant  to  the  Constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of  the  Commonwealth, 
and  of  the  subjects  of  the  same,"  and  points  out  clearly  the  dis- 
tinction between  the  right  of  eminent  domain,  which  is  the  right 
of  the  government  to  appropriate  private  property  when  the  public 
emergency  requires  it,  on  condition  of  making  proper  compensa- 
tion therefor,  and  the  right  of  imposing  those  retisonable  regulations, 
limitations  and  restraints  in  the  use  and  enjoyment  of  property, 
which  shall  prevent  the  same  from  being  injurious  to  others.  Ho 
concludes  by  remarking  that  **itis  much  easier  to  perceive  and 
realize  the  existence  and  sources  of  this  power,  than  to  mark  its 
boundaries,  or  prescribe  limits  to  its  exercise. 

By  general  laws,  religious  meetings  were  early  protected  from 
disturbance.  Stat.  1791,  ch.  58,  §  8.  Tliese  laws  have  been  extended 
to  all  lawful  assemblies,  and  thus  protect  them,  even  if  willful 
tumult  by  others  on  the  outside  be  made  on  their  own  lands  for 
the  purpose  of  disturbance.  Stat.  1849,  ch.  59  ;  Gen.  Stats.,  ch. 
165,  §  23  ;  Com,,  v.  Porter,  1  Gray,  476. 

It  was  soon  observed  that  such  legislation  wsis  necessary  for  the 
quiet  and  good  order  of  camp  or  field-meetings.  Held  in  the  open 
air  for  periods  of  some  days  in  succession,  and  designed  largely, 
among  other  purposes,  to  attract  those  who  do  not  attend,  or  attend 
irregularly,  stated  places  of  public  worship,  to  induce  them  to 
listen  to  religious  instruction,  and  thus  awaken  in  them  a  religious 
interest,  such  meetings  are  necessarily  more  liable  to  interruption 
than  the  services  of  a  regular  congregiition,  alike  from  the  less 
grave  manners  of  those  for  whose  benefit  they  are,  partially  at  least, 
intended,  and  from  the  greater  facility  of  coming  and  going  to  and 
from  such  a  meeting  and  its  outskirts,  where  many,  drawn  in  the 
first  instance  by  curiosity  only,  may  assemble. 
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The  Stat,  of  1838,  ch.  143,  imposed  a  penalty  for  gaming,  horse- 
racing,  hawking,  peddhng,  or  exhibiting  shows,  within  a  mile  of 
the  place  of  a  field-meeting  for  religious  services.  Some  of  the  acts 
thus  forbidden  were  illegal  anywhere,  while  others  were  legal  when 
pursued  under  proper  authority.  Like  the  Stat,  of  1867,  ch.  59,  it 
did  not  require  of  any  person,  having  his  place  of  business  within 
tlie  limits  named,  to  suspend  his  business.  Nothing  was  said  in 
that  statute  as  to  maintaining  places  for  the  sale  of  provisions  or 
refreshments,  or  the  keeping  of  horses,  and  no  power  was  given  to 
the  "authorities"  or  "officers  "of  the  camp-meeting  to  prevent 
what  was  thus  forbidden.  It  endeavored  only  to  j)rcvent  the 
gathering  of  .those  assembled  at  the  field-meeting  being  made  the 
occasion  in  its  vicinity  of  idle  or  disreputable  amusement,  or  of 
noisy,  even  if  lawful,  business  ;  alike  it  may  be  presumed  that  the 
general  public  might  not  be  annoyed  by  these  unnecessary  and  in- 
decorous attendants,  the  meeting  itself  disturbed,  and  the  attention 
of  those  whom  it  was  sought  to  influence  diverted  thereby.  In  the 
Gen.  Stats,,  ch.  1G5,  §  22,  are  first  found,  in  addition,  regulations 
which  forbid  owners  or  lessees  in  the  same  vicinity  from  erecting 
tents  or  booths,  and  selling  provisions  or  refreshments  therein, 
without  the  consent  of  the  camp-meeting  authorities.  Apparently, 
the  legislature  was  of  opinion,  that  while  certain  things  should  be 
entirely  forbidden  within  one  mile  of  these  meetings,  there  were 
kinds  of  business  that  should  be  so  forbidden  unless  the  authorities 
of  the  meeting  should  consent.  The  latter  class  is  therefore  treated 
as  of  that  character,  which  if  its  conduct  be  pursued  by  proper 
pei-sons  and  under  proper  rules,  of  which  it  leaves  the  authorities 
of  the  meeting  to  judge,  it  would  not  be  a  disturbance  of  the  meet- 
ing. As  in  the  former  statute,  no  one  is  required  to  suspend  his 
regular  business,  and  the  operation  of  the  law  in  this  regard  is  only 
to  prevent  a  person  from  using  his  property  in  a  particular  way, 
and  of  securing  to  himself  some  profit  thereby,  the  way  adopted 
being  one  that  he  would  not  have  adopted  but  for  the  use  made  by 
another  of  his  property,  which  latter  use  is  deemed  by  the  legislature 
worthy  of  protection. 

The  Stat,  of  18G7,  ch.  59,  is  as  follows  :  "  Whoever,  during  the 
time  of  holding  any  camp  or  field-meeting  for  religious  purposes, 
and  within  one  mile  of  the  place  of  holding  such  meeting,  hawks 
or  peddles  goods,  wares  or  merchandise,  or  establishes  or  main* 
tains  any  tent,  booth  or  building  for  vending  provisons  or  re- 
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freshments^  without  ])ermission  from  the  authorities  or  officers 
having  the  charge  or  direction  of  such  meeting,  or  engages  in 
gaming  or  horse-nicing,  or  exhibits  or  offers  to  exhibit  any  show  or 
play,  shall  forfeit  for  each  offense  a  sum  not  exceeding  twenty  dol- 
lars, provided,  that  the  powers  and  privileges  herein  granted  shall  he 
exercised  only  for  a  term  of  not  exceeding  twelve  consecutive  days, 
in  any  one  year  ;  and  also  provided,  that  a  i^erson  having  a  regular, 
usual  and  es.abll^Iied  place  of  business  within  such  limits  is  not 
hereby  required  to  suspend  his  business."  This  act  is  amended  by 
the  Stat,  of  1878,  chap.  92,  by  adding  after  the  word  *'  refresh- 
ments ^*  the  following  :  "  or  furnishes  shelter  and  provender  for, 
or  has  the  care  of,  any  horses  for  pay  ; "  and  is  further  amended 
by  the  Stat,  of  1879,  chap.  56,  by  striking  out  the  word  "  twelve," 
and  inserting  in  place  thereof  the  word  '*  thirty." 

Two  classes  of  cases  are  thus  provided  for,  and  it  would  seem 
that  no  serious  controversy  could  be  raised  against  those  portions 
of  the  act  which  strictly  forbid  certain  things  to  be  done.  It  is 
not  necessary  that  a  police  regulation  should  be  applicable  at  all 
times  or  in  all  parts  of  the  Commonwealth.  It  is  sufficient  if  it 
apply  equally  to  all  under  the  same  circumstances.  This  law  is 
cautious  in  its  protection  of  every  one  in  the  vicinity  in  his  rights 
as  they  exist,  or  as  he  has  exercised  them  before  the  occurrence  of 
the  camp-meeting  ;  it  only  insists  that  he  shall  not  make  that  oc- 
currence the  occasion  of  exercising  a  new  business  which  may  dis- 
turb it.  In  the  occuj)ation  of  property  it  may  happen  that  one 
may  justly  ask  temporary  protection  at  least  from  such  use  of  his 
own  property  by  another  as  would  disturb  him.  The  right  to  con- 
fine the  exercise  of  offensive  trades  to  particular  times  or  places  cannot 
be  controverted,  assuming  always  that  it  be  done  with  the  real  ob- 
ject and  purpose  of  a  police  regulation.  Watertown  v.  Mayo,  109 
Mass.  315  ;  s.  c,  12  Am.  Rep.  694.  Where  public  schools  are  es- 
tablished, a  police  regulation  forbidding  certain  noisy  trades  from 
being  afterward  established  in  the  immediate  vicinity  would  not 
be  objectionable. 

The  legislature  is  largely  the  judge  of  its  own  powers  in  reference 
to  these  matters.  If  it  can  be  seen  indeed  that  the  rights  of  prop- 
erty are  invaded  under  the  pretense  of  a  police  regulation,  it  would 
be  our  duty  to  interfere  to  protect  them. 

It  is  contended  that  the  defendant's  nse  of  his  own  land  is  sub- 
jected to  the  will  of  another ;  that  he  cannot  under  this  law  use  it 
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for  on  otherwise  lawful  purpose,  except  with  the  consent  of  another. 
But  no  general  control  has  been  assumed  oyer  his  land ;  no  lawful 
and  established  business  that  he  has  is  interfered  with.  If  it  be  that 
of  selling  provisions  and  refreshments,  he  may  continue  it,  although 
the  camp-meeting  has  assembled.  If  he  purposes  to  make  a  use  of 
his  land  that  he  would  not  have  made  but  for  the  assembling  of 
the  camp-meeting,  that  is  not  an  improper  police  regulation  which 
requires  him  to  obtain  the  consent  of  its  authorities.  The  protec- 
tion of  such  a  meeting,  as  of  every  public  meeting,  is  certainly  an 
object  in  which  the  public  welfare  is  concerned.  The  sale  of  pro- 
visions and  refreshments  is  one  often  subjected  to  supervision,  as 
liable  to  occasion  disorder.  Inasmuch  as  the  defendant  seeks  to 
pursue  it,  not  as  an  established  business,  but  only  by  reason  of  the 
oamp-meeting,  it  is  not  unjust  to  him  or  his  use  of  the  property 
that  its  authorities  shall  determine  whether  they  will  be  disturbed 
by  it. 

If  a  business  were  in  its  character  such  as  was,  or  was  liable  to 
t>ecome,  a  nuisance,  the  legislature  might  entirely  forbid  it.  It 
could  equally  provide  that  it  should  not  be  maintained  except  with 
the  consent  of  those  in  whose  vicinity  it  was  to  be  carried  on,  on 
account  of  the  inconveniences  attending  it.  This  does  not  comixrl 
one  to  submit  to  others  the  inquiry  whether  he  shall  use  his  own 
land  in  a  lawful  way,  but  is  a  legislative  decision  that  such  use  is 
not  lawful  or  permissible,  unless  consent  is  obtained  from  those  who 
are  already  using  their  property  in  such  a  way  that  they  may  be 
annoyed. 

Nor  is  it  the  intention  of  this  law  to  invest  the  camp-meeting 
with  a  franchise  by  which  it  may  assume  the  control  of  tlie  business 
of  selling  provisions,  etc.,  and  thus  of  monopolizing  the  pecuniary' 
advantages  to  be  derived  from  it.  The  gift  to  one  of  the  right  to 
carry  on  a  business  in  a  particular  vicinity  may  be  a  very  valuable 
right.  The  authority  to  control  it  is  equally  so,  and  if  here  con- 
ferred with  a  view  of  investing  the  camp-meeting  with  such  a  priv- 
ilege for  any  purpose  except  the  preservation  of  order,  would  be 
subject  to  serious  objection.  There  would  be  mucli  reason  for  as- 
serting, that  thus  conferred,  it  was  an  invasion  of  the  riglits  of 
property.  An  examination  of  the  various  provisions  of  the 
statute  will  determine  whether  all  that  it  has  been  attempted 
to  accomplish  by  legislation  is  merely  to  limit  the  use  of 
propeHy    in    the    interest    of    the    public   peace   and    welfare. 
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That  such  is  its  object  is  shown  by  the  history  of  the  legislation, 
by  the  classes  of  business  forbidden  absolutely,  by  those  forbidden 
unless  permission  is  obtained,  by  the  temporary  character  of  such 
prohibition,  and  by  the  fact  that  no  established  business  is  dis- 
turbed. 

We  do  not  wish  to  be  understood  tis  suggesting  tliat  tlic  legisla- 
ture might  not  interfere  with  an  established  business  at  a  i)articulur 
time  or  times.  As  if  when  the  sale  of  liquor  is  legalized,  it  sliould 
forbid  it  to  be  made  within  a  prescribed  distance  of  a  i)olling-phiee 
when  an  election  is  going  on,  or  of  a  musterficld  when  troops  are 
gathered  there  for  military  exercise,  or  should  forbid  saloons  for 
the  sale  of  refreshments  to  be  opened  under  similar  circumstances. 
But  the  existence  of  the  proviso  which  permits  an  established  busi- 
ness to  be  continued  indicates  how  strictly  this  statute  was  intended 
as  a  police  regulation  only.  Because  it  might  be  in  the  power  of 
the  authorities  controlling  the  camp-meeting,  by  withholding  a 
permission  to  proper  persons  under  proper  rules,  or  by  imposing 
unreasonable  terms  upon  them,  to  monopolize  the  trade  in  provis- 
ions and  other  accommodations,  it  is  not  to  be  assumed  that  they 
will  do  so.  If  the  right  which  is  given  simply  for  protection  in 
the  orderly  conduct  of  their  meeting  should  be  abused  for  the  pur- 
pose of  making  it  a  source  of  pecuniary  profit,  it  must  be  inferred 
that  the  remedy  will  be  applied  by  legislation. 

We  are  therefore  of  opinion,  that  a  law  which  forbade  the  de- 
fendant, for  the  time  or  a  portion  of  the  time  the  meeting  was  In 
session,  to  initiate  the  business  of  selling  provisions  and  refresh- 
ments, and  conduct  it  without  the  permission  of  its  autliorities,  is 
constitutional,  and  may  well  be  deemed  proper  in  tlie  interest  of 
the  public  welfare. 

There  remains  the  inquiry  whether  the  camp-meeting  must  be 
the  result  of  an  organization,  or  of  an  organized  body,  in  order  to 
be  entitled  to  the  protection  of  the  law,  the  judge  who  presided 
baving  ruled  to  the  contrary.  However  informally  a  camp  or  field, 
meeting  may  be  arranged,  if  assembled  in  good  faith  for  religious 
purj  OSes,  it  is  protected  by  law.  It  is  undoubtedly  expected  that 
it  will  be  conducted  under  the  direction  of  some  officers  or  authori- 
ties, as  a  necessity  of  its  own  internal  police.  It  is  found  that  tx?.e 
one  which  we  are  considering  was  in  fact  in  charge  of  the  Rev.  Mi^ 
Willett,  who  notified  the  defendant,  that  if  he  established  a  build* 
ing  for  the  sale  of  provisions  and  refreshments  during  the  camp- 
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meeting  season^  he  would  be  complained  of.  Whether  there  was 
a  regular  organization  or  not,  and  whether  the  authority  of  the 
Rev.  Mr.  Willett  was  derived  from  the  vote  of  such  an  organiza- 
tion, or  whether  it  was  simply  assented  to  and  acquiesced  in  by 
those  who  gathered  there  for  the  meeting,  there  was  still  a  person 
competent  to  exercise,  and  who  assumed  to  exercise,  the  power  of 
an  officer  such  as  the  law  contemplates,  Avhen  it  declares  that  a. 
business,  such  as  the  defendant  prosecuted  at  the  time  and  place 
charged,  shall  be  so  prosecuted  only  with  the  permission  of  the 
authorities  or  officers  of  the  camp-meeting.  If  this  were  not  so,  as 
the  defendant  is  to  show  as  a  matter  of  excuse  and  defensfe  that  he 
prosecuted  a  business  which  was  unlawful  unless  with  permission, 
it  is  for  him  to  prove  that  he  had  such  permission  from  the  persons 
authorized  to  give  it.  He  does  not  prove  this  merely  by  the  f'lil- 
ure  of  the  government  to  prove  that  the  meeting  had  an  orgaiiiza- 
tion  which  established  and  governed  it. 

Nor  was  it  necessary  to  show  that  previous  notice  was  given  to 
the  defendant  of  the  proposed  meeting.  The  meeting  interfered 
in  no  way  witli  his  established  business.  If  he  began  a  new  one 
for  temporary  purposes,  it  was  for  him  to  see  that  it  was  such  that 
he  could  lawfullv  establish  it. 

Without  reviewing  in  detail  the  instructions  requested  by  the 
defendant,  those  which  were  given  conform  to  these  views,  nor 
were  any  refused  necessary  to  the  protection  of  the  rights  to  which 
he  was  entitled.  The  jury  were  instructed  that  the  defendant 
might  properly  have  more  than  one  place  of  business;  that 
if  he  had  a  lawfully  established  place  of  business  before  the 
camp-meeting  services  for  the  sale  of  provisions  and  refreshments 
to  those  living  in  the  vicinity,  he  could  lawfully  continue  the  busi- 
ness during  the  camp-meeting  services  at  such  regular  and  estab- 
lished place  ;  that  if  by  reason  of  holding  camp-meetings  in  a  par- 
ticular locality,  other  meetings  Avore  held  in  advance,  and  persons  oc- 
cupied cottages  either  on  the  grounds  of  the  meeting  or  in  its  vicin- 
ity before  and  after  the  meeting,  he  could  lawfully  construct  and 
maintain  a  building  within  the  mile  limit,  for  the  purpose  of  supply- 
ing them  with  food  and  refreshments  as  a  part  of  his  regular  business. 

Upon  the  whole  case,  we  are  of  opinion,  that  so  far  as  it  affects 

the   defendant,  the  Stat,  of  1867,  chap.  59,  is  constitutional,  and 

that  he  has  no  just  ground  of  exception  on  account  of  any  rulings 

given  or  refused  at  the  trial. 

Exceptioiis  overruled. 
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NoTB  BT  TBB  RxFOBTER.—  lo  StoU  V.  OcUe,  S6  N.  H.  240,  it  WHS  held  that  a  statute  for- 
biddini?  any  unusual  traffic  within  two  miles  of  any  public  assembly  convened  for  religious 
worahlp,  unless  by  consent  of  ihe  managers  of  the  assembly,  is  constitutional.  The  court 
laid:  *  'The  statute  does  not  prohibit  any  person  selling  goods  at  the  shop  or  store  where 
he  usually  transacts  business,  nor  prevent  any  peddler  from  selling  his  goods  to  any  per. 
son  at  the  usual  place  of  business  or  residence  of  such  person.  It  does  not  anywhere,  or 
under  any  circumstances,  interfere  with  the  usual  and  ordinary  business  of  any  person; 
but  it  does  forbid  any  extraordinary  or  unusual  business  within  two  miles  of  any  public 
assembly  convened  for  religious  worship  without  the  approval  or  consent  of  the  managers 
of  such  assembly.  It  is  In  aid  of  that  provision  of  the  Bill  of  Rights  which  guarantees  to 
all  the  right  of  religious  worship  unmolested.  It  applies  only  while  the  assembly  is  con- 
vened for  religious  worship.  Its  object  evidently  was  to  prevent  a  temporary  and  un- 
usual traffic;  to  prevent  an  assemblage  convened  for  religious  worship  being  made  the 
occasion  for  engaging  In  any  special  and  unusual  business  that  might  disturb  them  iu  the 
enjoyment  of  their  rights.    This  is  within  the  police  power  of  the  State. 

*'  It  is  urged  that  this  statute  creates  a  monopoly ;  but  we  think  it  lacks  all  the  elements 
necessary  for  this  purpose.  It  is  genera]  in  its  operation:  it  applies  alike  to  all  assemblies 
convened  for  religious  worship,  whether  under  the  management  of  individuals  or  associa- 
tions. It  Is  no  respecter  of  sects  or  denominations.  No  right  is  granted  or  power  con- 
ferred that  is  not  open  to  every  citizen,  and  to  the  managers  of  every  assembly  convened 
for  such  purposes.  It  does  not  confer  upon  any  man  or  class  or  association  any  right  or 
privilege  that  is  not  open  to  every  man  of  every  class  or  association.  The  primary  object 
of  the  statute  was  the  protection  of  the  citizen  in  the  unmolested  and  undisturbed  enjoy- 
ment of  the  right  of  worship ;  and  the  restriction  of  the  defendant  in  his  absolute  rights  of 
property  is  carried  so  far  only  as  in  the  judgment  of  the  legislature  was  necessary  to 
secure  this  end. 

* '  It  Is  not  necessary  to  allege  or  prove  that  the  deftodant*s  business  disturbed  the  asi»e:i:- 
bly  or  Its  worship.  The  gist  of  the  offense  prohibited  by  the  statute  is  the  sale  of  the 
merchandise,  within  the  prohibited  distance,  without  the  consent  of  the  managc>rs  of  the 
meeting.  Its  object  is  to  prevent  the  disturbance  of  the  assembly,  rather  than  punish  for 
the  disturbance.  A  reasonable  measure  of  prevention,  in  relation  to  gunpowder  (Gen 
8tat.,  ch.  98),  or  combustible  and  dangerous  buildings  (Gen.  8tat.,ch.  90,  e§  19,  :;!0).  is 
authorized  as  well  as  the  law  of  arson .  A  special ,  irregular  and  transient  traffic,  engaged 
in  only  during  the  time  of  the  camp-meeting  and  in  Its  neighborhood,  for  the  sole  purpose 
of  turning  a  concourse  of  people,  accepting  an  invitation  to  religious  worship,  into  a  com- 
mercial opportunity,  nu^y  create  a  danger  of  disturt>ance  against  which  the  coustitutional 
rii;hts  of  religion  are  entitled  to  protection.  And  that  protection  need  not  be  confined  to 
a  penalty  for  actual  disturbance .  The  danger  may  be  dealt  with  as  the  danger  of  disease 
is  averted,  oy  qunrantine  regulations.  Pierce  v.  State^  18  N.  H.  636;  Stale  v.  Clark,  38  id. 
na:  Fta/icr  V.  MeGirr,  1  Gray,  1;  License  cases.  5  How.  604.  689;  Slaughter-houae  cases, 
I6WaU.36;  GoQley  Const.  Linu  612;  Sedgwick  St.  and  Const  Law  (ild  ed.X  4a&,n.a;  2 
Kent  Com.  (12th  ed .)  840,  n.  2." 

Oontra^  Com,  v.  Bacoti  (18  Bush,  21Q)t  96  Am.  Bep.  ISO. 
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Damages  —  meaiure  of — prospecHts  profiU 

In  an  action  for  breach  of  a  contract  to  f urniBh  the  materials  and  oonBtmet 
two  boilers,  "  complete  and  all  connected  in  the  mill "  of  the  parchaser  bj  a 
speciOed  date,  the  contract  not  showing  the  purpose  for  which  thej  were  to 
be  used,  and  there  being  no  proof  of  the  existence  of  the  other  conditions 
necessary  to  the  use,  there  can  be  no  recovery  for  possible  profits  from  sach 
use,  although  the  party  in  default  knew  the  intended  parpose.  (See  n&te, 
p.  461.) 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

Hatch  dk  Cooley^  for  appellant. 
A,  McDonfiett,  for  appellee. 

Marstok,  J.  The  plaintiff  below,  McKinnon,  commenced  an 
action  ot  assumpM^  declaring  upon  the  common  counts.  The  de- 
fendant pleaded  the  general  issue  and  gave  notice  of  recoupment. 
The  plaintiff's  claim  was  for  a  balance  due  under  a  written  contnict 
to  furnish  the  materials  and  make  for  defendant  two  boilers,  have 
the  same  ''  completed  and  all  connected  in  the  mill  of  the  said  first 
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party  on  or  before  the  fifteenth  day  of  March^  1880."  The  de- 
fendant, in  his  notice  of  recoupment,  set  forth  that  the  boilers  were 
to  be  used  in  his  steam-mill  and  salt  block  for  the  purpose  of  run. 
ning  and  operating  the  same;  that  these  were  the  only  boilers  he 
would  have  to  furnish  steam;  that  the  capacity  of  his  salt  block 
was  two  hundred  barrels  per  day;  that  without  the  boilers  ho  could 
not  manufacture  any  salt,  all  of  which  facts  were  known  to  the 
plaintiff;  that  the  boilers  were  not  made  and  connected  until  the 
28th  day  of  April,  and  that  in  consequence  of  the  breach  by 
])laintifl  the  use  and  profits  of  his  salt  block  were  wholly  lost,  and 
the  profits  he  would  have  made  from  the  15th  of  March  to  the 
28th  of  April  he  claimed  the  right  to  recoup.  This  claim 
was  not  allowed  in  the  court  below,  and  this  raises  the  principal 
question  in  the  case,  viz.,  the  proper  measure  of  damages. 

The  position  taken  by  counsel  for  plaintiff  in  error  as  set  forth  in 
their  brief  is,  that  the  defendant  below  could  under  the  facts  re- 
cover the  value  of  the  use  of  the  machinery  which  lay  idle  in  con- 
sequence of  the  delay,  and  that  beyond  this  "  what  he  might  have 
made  from  the  use  of  the  machinery,  etc., —  the  profits  which  he 
would  have  realized  from  the  business  carried  on  with  it." 

There  are  undoubtedly  many  cases  where  upon  the  breach  of  a 
contract  the  injured  party  is  entitled  to  recover  as  damages  the 
profits  he  would  have  made  had  the  contract  not  been  broken. 
Where  a  party  is  to  perform  labor  from  which  a  profit  would  arise 
as  the  direct  result  of  the  work  done  at  the  contract  price,  such 
profits  may  be  recovered.  Burrell  v.  New  York,  etc. ,  Sail  Co, ,  14 
Mich.  39.  Or  where  a  party  is  to  furnish  and  deliver  material  un- 
der a  contract  and  is  prevented,  as  in  Masterton  v.  Mayor  of  Brook- 
lyjif  7  Hill,  62.  The  principles  recognized  in  this  class  of  cjises 
are  well  established  and  have  been  applied  in  a  great  variety  of 
cases.  So  in  cases  of  tort  the  loss  of  profits  may  be  alloAved.  Al- 
lison v.  Chandlery  11  Mich.  558;   White  v.  Moseley,  8  Pick.  35G. 

There  is  however  another  class  of  cases,  within  which  this  comes, 
where  the  authorities  differ  as  to  the  right  of  the  injured  party  to 
recover  such  profits  as  are  claimed  in  this  case. 

Perhaps  the  case  most  relied  on,  and  upon  which  the  others  al- 
lowing such  a  recovery  mainly  rest,  is  HadUy  v.  Baxendale,  9 
Exch.  341.  In  that  case  the  court  held  the  loss  of  profits  while 
the  mill  was  kept  idle  could  not  be  recovered,  because  it  did  not 
appear  the  carrier  knew  that  the  want  of  the  shaft  was  the  only 
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thing  which  was  keeping  the  'mill  idle.  The  court  also  intimated 
that  a  different  rule  might  have  prevailed  had  the  facts  been  fully 
known  to  the  carrier.  Of  course  no  such  question  was  before  the 
court  in  that  case,  and  intimations  given  upon  facts  that  may  per- 
haps appear  in  some  future  case  are  not  usually  relied  upon.  No 
effort  will  be  made  in  this  opinion  to  classify  or  reconcile  the  cases 
bearing  upon  and  discussing  this  question. 

The  profits  to  be  recovered  must  not  be  conjectural  or  specula- 
tive in  their  nature,  or  dependent  upon  the  chances  of  business  or 
other  contingencies,  and  must  have  some  reference  to  the  nature  of 
the  contract  and  breach  complained  of. 

In  the  present  case  the  contract  is  silent  as  to  the  particular 
business  which  was  to  be  carried  on  in  the  use  of  these  boilers. 
That,  it  is  said,  was  well  known  to  both  the  contracting  parties. 
But  admitting  all  this,  would  not  the  profits  to  be  made  in  the 
manufacture  of  salt  be  dependent  upon  many  other  things  besides 
the  performance  of  this  contract, —  a  necessary  supply  of  fuel, 
which  the  defendant  claims  to  have  had,  of  brine,  of  machinery 
for  pumping  the  same,  of  proper  vats,  grainers,  pipes  and  other 
things  necessary  to  carry  on  successfully  and  profitably  the  manu- 
facture of  that  commodity,  the  certainty  or  probability  even, 
even  if  all  these  things  did  exist  and  were  in  proper  order,  of  their 
remaining  in  like  condition  ? 

But  supposing  the  party  had  completed  the  boilers  and  put  them 
in  place,  but  had  failed  to  make  all  the  necessary  connections; — no 
use  could  be  made  of  tlie  boilers  in  such  a  condition;  would  the 
damages  be  the  same?  In  other  words,  **  where  the  chattel  was 
itself  only  part  of  something  else,  which  was  rendered  useless  for 
Avant  of  it,  should  the  profit  of  the  entire  chattel  be  recovered?  If 
a  vessel  were  delayed  in  port  for  want  of  a  bowsprit,  should  a  loss 
of  freight,  to  the  amount  perhaps  of  thousands  of  pounds,  be  ob- 
tained in  damages?"  Very  many  questions  similar  to  this  might  be 
put,  and  if  the  rule  contended  for  by  plaintiff  in  error  were  to 
prevail,  in  many  cases  the  breach  of  a  very  simple  contract,  or 
failure  in  some  part,  might  bring  ruin  upon*  the  parties  failing, 
where  no  such  loss  was  contemplated.  The  adoption  of  such  a 
rule  would  be  extremely  dangerous.  If  such  consequences  are  to 
follow,  it  is  much  better  that  the  parties,  when  contracting,  ex- 
pressly provide  for  such  enlarged  responsibility.  This  they  may 
do,  and  the  damages  then  may  fairly  and  safely  be  said  to  have 
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been  contemplated  by  them  at  the  time  of  entering  into  the  agree- 
ment. 

Where  the  damages  claimed^  as  in  this  case^  largely  exceed  the 
contract  price  of  the  materials  and  labor  to  be  furnished  and 
performed  by  the  party  in  default,  we  may  well  question  the  jus- 
tice of  such  a  conclusion  in  the  absence  of  a  clear  showing  that 
such  a  result  was  anticipated  by  the  parties. 

It  was  also  claimed  that  in  the  absence  of  any  thing  to  the  con- 
trary, the  value  of  the  use  of  defendant's  salt  block  would  be  the 
net  profits  to  be  made  from  operating  it,  and  this  should  be  taken 
and  allowed  as  damages. 

It  does  not  follow  that  the  fair  rental  value  of  premises  can  be 
ascertained  by  showing  the  profits.  How  the  profits  were  arrived 
at  in  this  case  docs  not  appear.  If  no  account  wjis  taken  of  the 
money  invested,  the  profits  would  be  apparently  much  greater,  and 
would  be  an  unsafe  criterion  to  fix  rental  values  by.  We  need  not 
however  spend  much  time  upon  this  question  in  view  of  the  way  it 
comes  up. 

As  no  error  is  discovered  the  judgment  will  be  affirmed  with 

costs. 

The  other  justices  concurred. 

Note  bt  the  Rkportrr.  — In  Attisy.  McLean,  48  Mich.  428,  the  owner  of  a  saw-mlll 
contracted  for  "  wrought  feed  friction  wortcs**  to  be  placed  in  the  mill  early  in  March,  and 
noCifled  the  other  party  that  fur  every  day's  delay  in  putting  them  in  he  would  suffer  $150 
damafres.  The  works  were  not  put  in  until  July,  though  frequently  promised,  but  the 
mill  was  furnished  with  other  works  which  enabled  it  to  be  operated,  except  for  sixteen 
and  one-half  working  days  during  which  it  lay  idle.  Held,  that  the  loss  of  profits  from  the 
inability  to  manufacture  lumber  for  that  time  was  too  uncertain  to  provide  a  measure  of 
damages  for  the  breach  of  contract.  The  court  said  :  *^  We  had  occasion  in  McKinuon  v. 
JicEwan^  decided  at  the  last  term,  to  pass  uiK)n  a  question  much  like  the  one  which  arises 
here.  In  that  case  as  in  this  a  mill-owner  had  contracted  for  machinery  to  be  furnished 
by  a  specified  day,  and  he  sought  to  recover  profits  lost  by  reason  of  his  mill  lying  idle,  as 
damages  for  the  failure  to  perform  the  contract  in  time.  It  seems  reasonable  that  where 
profits  are  thus  lost  the  defaulting  party  should  make  them  good ,  for  the  machinery  is 
purchased  with  a  view  to  the  profits,  and  the  contract  would  not  be  entered  into  if  the 
profits  were  not  expected  and  counted  upon.  But  the  difficulty  in  measuring  damages  by 
profits  is  that  they  are  commonly  uncertain  and  speculativef  and  depend  upon  so  many 
contingencies  that  their  loss  cannot  be  traced  with  reasonaUe  certainty  to  the  breach  of 
contract.  When  that  is  the  case  they  are  said  to  be  too  remote ;  and  the  damages  must 
be  estimated  on  a  consideration  of  snch  elements  of  injury  as  are  more  directly  and  cer- 
tainly the  result  of  the  failure  In  performanca  But  in  some  cases  profits  are  the  best  pos- 
sible measure  of  damage,  for  the  very  reason  that  the  loss  Is  indisputable  and  the 
amount  can  be  estimated  with  almost  absolute  certainty.  The  case  of  a  contract  for  the 
d^  very  of  grain  or  any  other  article  which  at  all  times  finds  a  ready  sale  at  a  current  mar- 
ket price  is  an  instance ;  if  the  contract  is  not  performed,  the  purchaser  may  recover  the 
advance  beyond  the  purchase-price;  and  this,  though  not  recovered  under  the  name  of  prof- 
its,i8  reaUy  nothing  else.  It  often  happens  also  that  one  contract,the  performance  of  which 
will  result  in  certain  and  definite  profits,  will  be  dependent  upon  the  performance  of  an- 
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other;  and  If  the  second  contract  is  broken,  the  loes  of  defln{t«  and  fixed  profits  under 
the  other  is  a  necessary  and  immediate  consequence.  There  is  no  difficulty  in  saying  in 
some  such  cases  that  profits  lost  are  the  proper  measure  of  damages.  lAWd  ▼.  CampbeiU 
86  Mich.  839;  Bttoth  v.  UiyHUig  Mill  Co. ,  60  N.  Y.  487;  Salvn  v.  Duncau,  49  Wis.  151 ;  mtch- 
cocky.  QolocsUm,  3  Wood  C.  C.  887  ;  FdeoA  v.LaUmr.Sl  *  Penn.  St.  448;  Jamts  v. 
Adams,  8  W.  Va.  S&j ;  iVatcntv.  Towers,  8  Ezch.  401.  Hut  the  profits  of  running  a  saw- 
mill are  proverbially  uncertain,  indefinite  and  contingent.  They  depend  on  many  circum- 
stances,  among  which  are  capital,  skill,  supply  of  logs,  supply  and  steadiness  of  labor: 
and  one  man  may  fail  while  another  prospers,  and  the  same  man  may  fail  at  one  time  and 
prosper  at  another,  though  the  prospective  outlook  seems  equally  favorable  at  both  times. 
Estimates  of  profits  seldom  take  aU  contingencie»  into  the  account,  and  are  therefore  sel- 
dom realized  ;  and  if  damages  for  breach  of  contract  were  to  be  determined  on  estimates 
of  probable  profits,  no  man  could  know  in  advance  the  extent  of  his  responsibility.  Ft  is 
therefore  very  properly  held  in  cases  like  the  present  that  the  party  complaining  of  a 
breach  of  contract  must  point  out  elements  of  damage  more  certain  and  more  directly 
traceable  to  the  in  jury  than  prospective  profits  can  be.  FUmitig  v.  BecA?,  48  Penn.  St. 
800;  PUtmburg  Oixd  Co  ▼.  .Fbater,  60  id.  865  ;  Sira'wn  ▼.  CogtvodU  28  HI.  457:  Fraza  v. 
SmWu  60  id.  145;  Howe  Machine  Co.  v.  Brysoii,  44  Iowa,  150 ;  s.  c,  H  Am.  Rep.  735.'* 

In  Ltnid  v.  CampbeiU  28  Mich.  880,  it  was  held  that  the  measure  of  damages  for  failure 
to  furnish  a  tug  to  tow  the  vessel  into  the  port  of  lading,  and  to  tow  lighters  to  the  TeM^l 
and  back,  as  agreed  by  the  charter,  whereby  the  plaintiffs  were  prevented  from  perform^ 
ing  their  contract,  under  the  circumstances  of  this  case,  was  net  profits  the  plaintlflTs 
might  have  made  if  the  contract  had  been  performed,  and  also  the  actual  expenses  in 
curred  in  their  attempts  to  perform. 

In  Booth  V.  Spuyteii  Duyvil  RoUing  MUl  Co.,  00  N.  Y.  487,  plaintiff  having  contracted 
to  sell  and  deliver  to  the  N.  Y.  C.  R.  R.  Co.,  400  tons  of  rails,  made  of  iron  with  steel  caps, 
contracted  with  defendant  to  furnish  the  caps,  the  latter  being  informed  for  what  purposes 
they  were  wanted.  In  consequence  of  defendant's  failure  to  perform,  plaintiff  was  un- 
able to  perform  bis  contract.  In  an  action  for  the  breach,  hel(U  that  in  the  absence  of 
proof  that  the  price  plaintiff  was  to  receive  was  extravagant  or  of  an  unusual  or  ezcep> 
tional  character,  he  was  entitled  to  recover  as  damages  the  profits  he  would  have  realised. 
Church,  C.  J.,  said:  '*  The  damages  for  which  a  party  may  recover  for  a  breach  of  con- 
tract are  such  as  ordinarily  and  naturally  flow  from  the  non-performance.  They  must  be 
proximate  and  certain,  or  capable  of  certain  ascertainment,  and  not  remote,  speculative 
or  contingent.  It  is  presumed  Ihat  the  parties  contemplate  the  usual  and  natural  conae- 
quences  of  a  breach  when  the  contract  is  made ;  and  if  the  contract  is  made  with  reference 
to  special  circumstances,  fixing  or  affecting  the  amount  of  damages,  such  special  circum- 
stances  are  regarded  within  the  contemplation  of  the  parties,  and  damages  may  be 
assesRt'Hl  accordingly.  For  a  breach  of  an  executory  contract  to  seU  and  deliver  personal 
property  the  measure  of  damages  is,  ordinarily,  the  difference  between  the  contract-price 
and  the  market-value  of  the  article  at  the  time  and  place  of  delivery ;  but  if  the  contract 
is  madH  to  enable  the  plaintiff  to  perform  a  sub-contract,  the  terms  of  which  the  defendant 
knows,  he  may  be  held  liable  for  the  difference  between  the  sub-contract-price  and  the 
principal  contract-price :  and  this  Is  upon  the  ground  that  the  parties  have  impliedly 
fixed  the  measure  of  damages  themselves,  or  rather  made  the  contract  upon  the  basis  of 
a  fixed  rule  by  which  they  may  be  assessed."  To  the  same  affect  Measmort  v.  N.  Y.  Shot 
and  Lead  Co.,  40  N .  Y.  422. 

In  Srt/iv)  V.  ZHincrt??,  49  Wis  151,  it  was  held  that  on  a  contract  by  which  plaintiff  under- 
took to  get  out  and  deliver  to  defendants  a  certain  quantity  of  logs,  while  defendants  were 
to  furnish  him  all  necessary  supplies  for  men  and  teams,  where  it  appears  that  in  conse> 
quence  of  defendants*  failure  to  perform  on  their  part,  plaintiff  was  able  to  deliver  only 
part  of  the  logs,  plaintiff  is  entitled  to  recover,  inter  alia^  the  profits  which  he  wouW  have 
realized  from  the  delivery  of  the  logs  which  he  was  prevented  from  delivering,  and  the 
contract- price  of  those  actually  delivered. 

But  in  Snell  v.  CnTtinuham,  72111.  161.  it  was  held  that  the  mensure  of  damages  upon 
the  failure  of  a  contractor  to  finish  a  railroad  at  the  appointed  time  is  the  value  of  the 
use  of  the  road  from  that  time  to  the  time  when  it  was  completed,  and  does  not  embrace 
loss  occ«'<li>ned  »o  tlin  own»»r  of  ih  *  i-oad  by  reason  of  his  Inihility  to  perform  his  contract 
with  a  third  penion  for  the  use  of  the  road.    The  court  said : 
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**  We  do  not  understand  upon  what  principle  the  rule  of  damages  coutended  for  can 
be  maintained.  How  can  It  be  said,  the  damans  resulting  from  the  non-performance  of 
a  contract  between  parties  can  be  measured  by  a  mere  private  a^^reement  between  oihers, 
to  which  they  are  strangers?  It  is  no  doubt  true,  if  the  road  had  been  completed  by  the 
1st  day  of  January,  1872,  appellants  would  have  obtained  a  rebate  of  the  interest  on  the 
total  amount  of  the  construction  bonds;  if  it  was  intended  to  hold  appellees  responsible. 
in  case  of  non-perfonJiance  of  their  contract,  according  to  the  terms  of  their  private 
agreement  with  the  lessee  of  the  road,  they  should  have  made  it  a  part  of  the  contract 
the  damages  should  be  so  measured.  Although  appellees  may  have  known  there  was 
such  an  agreement  between  appellants  and  the  lessee,  they  will  not  be  presumed  to  have 
contracted  with  reference  to  any  such  mo<le  of  ascertaining  the  damages,  and  in  the  ab- 
sence of  any  special  contract  they  are  bound  by  no  such  rule.  Had  it  been  known  it  was 
expected  appellees  would  be  held  responsible  for  such  extraordinary  damages,  it  is  hardly 
probable  they  would  have  entered  into  the  contract,  for  the  consequences  of  a  failure  for 
only  a  few  dajrs  would  be  most  disastrous.  The  damages  insisted  upon,  under  this  rule, 
exoeed  $44,000 — a  sum  enormously  out  of  all  proportion  to  the  amount  to  be  paid  for  the 
entire  work.  The  rebate  of  the  inter^t  upon  the  construction  bonds,  which  was  to  be  al- 
k>wed  to  the  appellants  by  the  le^iee,  was  really  for  the  use  of  the  road  during  that  period 
it  should  be  completed,  prior  to  the  1st  day  of  July,  18T3  It  was  a  matter  of  contract 
b^ween  the  parties,  and  we  cannot  know  what  motives  Induced  them  to  make  ic,  nor  can 
we  know  whether  it  was  a  profitable  or  unprofitable  contract  for  the  lessee.  It  would  be 
on  just  however  to  hold  appellees  responsible  as  for  damages  for  that  amount  of  Interest, 
without  rf^ard  to  the  question  whether  it  was  a  reasonable  or  unreasonable  compensa- 
tion for  the  use  of  the  road.  The  private  contract  between  these  parties  was  not  evidence 
oi  the  reasonable  value  of  the  use  of  the  road,  which  would  constitute  the  true  measure 
of  damages."    And  to  this  effect  seems  F(xr  v.  HardinUy  7  Cush .  516. 

In  Oriffln  ▼.  Colver,  10  N.  Y.  480,  it  was  held  that  upon  the  breach  of  a  contract  to  de- 
liver at  a  certain  day  a  steam  engine  built  and  purchased  for  the  purpose  of  driving  a 
planing  mill  and  other  definite  machinery ,  the  ordinary  rent  or  hire  w^hich  could  have  been 
obtained  for  the  use  of  the  machinery  whose  operation  was  suspended  for  want  of  the 
steam  engine,  may  be  recovered  as  damages,  but  not  uncertain  and  contingent  profits 
from  the  use  of  the  machinery.  The  court  cited  Freeman  v.  Clutc,  3  liarb.  ^4,  where 
such  profits  were  disallowed,  and  the  fair  rent  or  hire  was  specified  as  the  measure  of  dam- 
ages for  breach  of  a  contract  to  construct  a  steam  engine  to  be  used  in  manufacturing  oil. 
See  Casaidy  v.  Lefevere,  46  N.  Y.  562. 

In  Royers  v.  BemuSt  69  Penn.  St.  432,  a  similar  rule  was  held.  That  was  an  action  for 
breach  of  contract  to  build  a  foundation  for  a  saw-mill,  and  to  furnish  the  necessary 
money  to  erect  the  mill,  and  to  stock  and  run  it.  The  rent  of  the  mill  when  finished  was 
held  to  be  the  correct  measure  of  damages.  The  court  said :  ' '  We  agree  with  the  learned 
judge  that  the  probable  net  profits  of  an  unfinished  water-saw-nilll  are  too  remote,  con- 
tingent and  speculative,  to  be  the  foundation  of  a  verdict  for  damages.  The  business 
might  be  profitable  or  unprofitable,  and  would  depend  on  so  many  contingencies  of  the 
seasons,  stocking,  water,  manufacture,  kinds  of  lumber  and  state  of  the  market,  the  re- 
sult would  be  the  merest  guess  work.  But  this  cannot  be  said  of  the  fair  rental  such  a 
mill  would  bring.  The  rental  of  the  property  is  entirely  distinct  from  the  business  to  be 
dk>De  upon  it.  The  owner  can  always  rent  it  for  something  near  its  yearly  value,  and  has 
nothing  to  do  with  the  results  of  the  business,  which  belongs  to  the  tenant,  who  calculates 
bis  probability  of  profit  or  risk,  when  he  rents.  The  breach  of  the  covenants  of  Bemus 
in  this  case  consists  in  the  delay  of  performance,  not  in  entire  non-performance.  The 
delay  therefore  was  a  matter  directly  within  his  view  when  he  declined  or  neglected  to 
perform;  and  the  direct  injury  in  consequence  of  the  delay,  was  the  loss  of  the  use  of 
the  mill.  This  might  be  fairly  measured  by  the  rental  such  a  mill  would  bring.  It  Is  no 
more  uncertain  than  the  standard  of  damages  for  the  use  and  occupation  of  property, 
where  the  party  has  had  the  use  of  it . " 

In  FZemfnj^  ▼.  Bock,  48  Penn.  St.  809,  it  was  held  that  loss  of  profits  or  custom  by  reason 
of  defective  performance  of  a  contract  to  dress  mill- stones,  is  not  a  proper  item  of  dam- 
ages, without  an  express  stipulation  to  that  effect,  or  proof  of  special  facts  brought  to 
the  notice  of  the  party  to  show  that  his  contract  was  made  with  a  view  to  such  profits. 
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Aemw,  J.,  atAd:  "  A  very  small  part  of  the  maohlnery  of  a  mill  or  factoiy  may  be  so 
essential  to  its  running  that  the  want  of  it  will  stop  operations  until  this  part  be  mended 
or  replaced,  causing  a  large  loss  bj  suspension.  But  who  has  ever  supposed  that  the 
blacksmith,  millwright  or  mechanic  who  undertakes  to  repair  or  replace  it,  and  whose ' 
compensation  may  be  a  few  dollars,  or  even  a  few  cents,  is,  by  his  implied  contract  to  do 
nis  work  in  a  workman-like  manner,  to  be  held  liable  for  the  laige  losses  of  being  idle. 
But  few  men  could  be  found  to  work  at  a  risk  so  great  for  a  compensation  so  inadequate. 
But  where  by  the  terms  of  a  special  contract  or  the  facts  brought  into  view  at  the  time 
of  his  employment,  the  attention  of  the  party  is  called  to  the  fact  that  the  risk  is  to  be 
Ills,  aud  he  enters  upon  the  duty  with  this  oonsequeace  in  his  mind,  he  may  be  held  to  an- 
other measure  of  compensation.'*  In  Ptttsburg  Goal  Co.  v.  Foster,  58  Penn.  St.  36S&,  there 
was  a  breach  of  a  contract  to  furnish  an  engine  to  draw  coal  cars  on  a  track  of  unusual 
width,  on  a  specified  day.  The  party  being  obliged  to  use  horse  power  instead,  evidence 
that  he  could  have  hauled  more  coal  with  the  engine,  to  show  the  profits  lost,  was  held  in- 
admissible. In  FttAer  v.  Xove,  48  Penn.  St.  407,  on  a  breach  of  a  contract  to  deliver  logs, 
evidence  of  damage  to  the  purchaser  by  reason  of  his  mill  standing  idle  for  want  of  the 
logs,  was  held  incompetent. 

In  Western  Oravcl  Co.  v.  Cox,  80  lud.  360,  it  was  held  that  on  a  claim  for  breach  of 
contract  to  construct  a  road,  the  loss  of  tolls  was  an  improper  item  of  damages.  This 
was  based  on  Oriffln  v.  Colver,  supra.  The  court  also  cited  the  following:  Waite  v.  Gil- 
bert, 10  Cush.  177,  where  it  was  held  that  a  common  carrier  is  not  liable  for  loss  of  profits 
arising  from  his  delay  in  delivering  goods  to  a  manufacturer.  Rhodes  v.  Baird,  10  Ohio  St. 
573,  an  action  for  breach  of  a  contract  to  make  a  lease  of  lands  on  which  to  plant  and 
cultivate  a  peach  orchard,  and  for  causing  the  plaintiff,  within  two  years  from  his  taking 
possession,  to  be  evicted  from  the  premises,  but  after  the  peach  trees  were  planted.  On 
the  trial  the  plaintiff  was  permitted  to  give  evidence  of  the  probable  profits  that  might  in 
future  be  realized  from  the  orchard,  judging  by  the  number  of  crops  and  the  prices  of 
peaches  in  the  county  for  the  last  ten  or  fifteen  years.  Held,  incompetent.  Davte  ▼.  Cln- 
einnati,  etc..  Railroad  Company,  1  Disney,  23,  where  it  was  held  that  where  the  defend- 
ant failed  to  deliver,  in  a  reasonable  time«  a  boiler  constructed  for  a  saw-mill,  the  profits 
ttuit  might  have  been  realized,  had  the  boiler  reached  its  destination  at  the  proper  time, 
could  not  be  recovered  as  damages.  The  court  say:  "  The  profits  which  might  have 
been  made,  if  the  mill  had  been  completed  at  the  time  it  would  have  been  had  the  boiler 
been  received,  are  of  a  cliaracter  too  contingent  to  authorize  a  recovery  for  damages.** 
O'ooper  V.  Young,  22  Ga.  S69,  where  it  was  held  that  evidence  of  the  loss  of  profits  by  the 
necessary  suspension  of  iron  works,  In  consequence  of  the  failure  of  a  common  carrier  to 
deliver  coal  according  to  contract,  was  inadmissible  in  an  action  against  the  carrier  for 
the  failure  to  deliver  in  accordance  with  his  contract.  Taylor  v.  Maguirc,  12  Mo.  31S, 
where  a  party  had  contracted  to  build  a  boat  hull,  and  deliver  it  on  a  stated  day.  He 
failed  to  deliver  it  until  two  months  after  the  time  specified.  Held,  that  he  was  not 
liable  in  damages  for  the  profits  that  might  have  been  realized  by  the  use  of  the  boat  dur* 
ing  the  two  months. 

In  Burton  v.  Fay,  64  m.  417,  there  was  a  breach  of  a  contract  to  deliver  a  particular 
planing  machine  at  a  oertsin  day.  The  plaintiflF  fitted  up  shafting  and  neoeesaiy  append- 
ages at  laige  expense.  The  defendant  refused  to  deliver  that  machine  but  offered  another. 
Held,  that  the  proper  measure  of  damages  was  the  fair  rental  value  of  the  use  of  the  ma- 
chinery while  idle  in  consequence  of  the  defendant's  neglect  to  deliver,  but  not  longer 
than  reasonably  necessary  for  the  plaintiff  to  get  another  like  machine,  and  that  nothing 
could  be  recovered  for  probable  profits.  The  court,  after  citing  Hadley  v.  Baxendaie  and 
(iriffin  V.  Golver,  said :  "  We  need  not  however  go  beyond  our  own  reports.  In  Green  ▼. 
Mann,  11  lU.  614,  the  defendant,  who  had  leased  a  grist-mill  to  the  plaintiff,  fafled  to 
properly  put  in  operation  two  additional  runs  of  stone,  as  he  had  agreed  to.  The  court 
held  the  measure  of  damages  to  be  the  value  of  the  use  of  the  runs  of  stone  not  furn- 
ished. In  PrieMly  v.  N.  I.  &  C.  R.  R.  Co.,  28  111.  207,  which  was  an  aotion  against  a  rail- 
way company  for  non-delivery  of  certain  nuichinery,  the  Circuit  Court  adopted  the  same 
rule  of  damages  as  that  adopted  by  the  court  below  in  the  present  case.  This  court  ad- 
mitted the  rule  to  be  applicable  to  ordinary  merchandise,  but  denied  its  applicability  to 
the  case  at  bar,  and  held  the  defendant  liable  for  the  value  of  the  use  of  the  machinery. 
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court  held  the  inquiry  should  be:  For  what  sum  oould  plaintiff  ha^e  hired  equal 
diiiieiT  of  that  description  ?  In  that  case  the  court  said  the  plaintiffs  had  not  notified  the 
<lefeiidant9for  wliat  purpose  they  designed  the  nuichinery,  but  if  they  had  done  so,  thej 
mif^t  have  daitned  additional  damages  arising  from  the  interruption  of  business.  In 
Strawn  ▼.  Co(fOftotn^  28  111.  461,  the  complainant  was  seeking  to  enforce  a  mechanic's  lien 
Cor  wdrii  done  on  a  miU  aud  its  machinery.  The  defendant  sought  to  recoup  damages  on 
the  ground  that  the  work  was  improperly  done.  The  court  held  the  measure  of  damages 
to  be  '  the  difference  in  value  between  the  work  as  performed,  and  such  as  the  contract 
required,  together  with  the  necessary  loss  of  its  use  while  the  change  is  being  made.*  ** 

In  Frcutr  v.  Smith,  28  111.  145,  there  was  a  breach  of  a  contract  to  repair  a  still  within 
thirty  days.  The  court  said  :  *'  This  court  has  decided,  in  cases  kindred  to  this,  that  the 
measure  of  damages  is  not  prospective  gains,  unless  there  should  he  shown  outstanding 
contracts  to  be  performed  by  the  machinery  to  be  furnished.  There  is  no  averment  in  the 
declaration  of  such,  the  only  averment  being  that  the  plaintiffs  were  deprived  of  the  use 
of  the  stUl  for  two  months,  during  which  time  they  might  and  would  have  manufactured 
laige  quantities  of  alcohol,  from  which  they  would  have  derived  great  gains.  This  is  all 
prospective,  and  too  remote  to  be  an  element  of  damages.** 

sieealso  WokioU  v.  JfouiU,  88  N.  J.  496;  s.  c  ,  20  Am.  hep.  425;  WhUe  v.  MiOsrJlN.Y. 
118;  s.  c. ,  27  Am.  Rep.  18. 

This  subject  is  learnedly  discussed  in  Sedgwick  on  Measure  of  Damages,  and  Wood's 
Ifayne  on  Damages. 


Merchants  axd  Manufacturers'  Bank  of  Detroit  v.  Hibbabd. 

(48  Mich.  118.) 

WdreAauuman  — pledge  of  his  own  goods  by  receipt. 

A  warehouseman,  having  in  store  wheat  of  his  own,  may  effbctoallj  pledge 
part  of  it  to  secare  his  own  debt,  by  his  warehouse  receipt,  and  without 
separating  the  wheat  from  the  mass. 

EEPLEVIN.     The  opinion  states  the  ease.     The  plaintiff  had 
judgment  below. 

Blair,  Kingsley  <£  Kleinhans  and  M.  J.  Smiley y  for  appellants. 
Xorris  i&  Uhly  for  appellee. 

CooLEY,  J.  In  this  action  of  replevin  the  right  to  a  certain 
quantity  of  wheat  and  to  flour  manufactured  therefrom  comes  in 
question. 

From  the  evidence  incorporated  in  the  record  it  appears  that  on 

the  16th  day  of  January^  1880,  the  defendants  with  some  others 

were  doing  a  merchant  milling  business  in  the  city  of  Grand  Bapida 

under  the  copartnership  name  of  Hibbard  &  Graffs  in  two  mills 
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known  respectively  as  the  Crescent  Mills  and  the  Valley  City  Mills. 
On  that  day  Mr.  Hibbard^  one  of  the  defendants,  made  an  applica- 
tion to  the  cashier  of  the  plaintiff  for  the  loan  to  their  firm  of  the 
sum  of  120,000  on  the  firm  note  indorsed  by  L.  H.  Bandall  and 
H.  W.  Hinsdale.  The  application  was  taken  under  advisement, 
and  after  consideration  Mr.  Hibbard  was  notified  that  the  firm 
could  have  the  desired  loan  provided  that  in  addition  to  the  pro- 
posed indorsements  they  would  give  a  warehouse  receipt  for  18,000 
bushels  of  wheat.  These  terms  were  accepted,  and  on  May  17, 
1880,  a  note  and  warehouse  receipt  were  given  in  the  following 
terms  : 

''Grand  Rapids,  Michigan,  January  17,  1880. 
'**20,000.00. 

**May  first  after  duto  we  promise  to  pay  to  the  order  of  L.  H. 
Randall  and  11.  W.  Hinsdale  twentv  thousand  dollai*s,  at  the  Mer- 
chants  &  Manufacturers'  National  Bank  of  Detroit,  value  received, 
with  interest  at  the  rate  of  eight  ])cr  cent  per  annum  after  maturity. 
Having  deposited  with  the  Merchants  &  Manufacturers'  National 
Bank  of  Detroit  as  collateral  security  personal  property  as  stated 
beloAv,  Ave  hereby  authorize  the  sale  of  said  personal  property  at 
public  or  private  sale,  and  with  or  without  notice,  on  the  non- 
performance of  this  promise.  Warehouse  receipt  for  18,000  bushels 
No.  1  v/hite  Michigan  and  No.  2  winter  wheat. 

"  Hibbard  &  Graff." 
*'  Indorsed  :        L.  H.  Randall, 

H.  W,  HiNSDALK. 

**  Received,  Grand  Rapids,  Michigan,  January  17,  1880,  in  store 
for  account  of  the  Merchants  &  Manufacturers'  National  Bank  of 
Detroit,  Michigan,  eighteen  thousand  (18,000)  bushels  No.  1  white 
and  'Z  red  winter  wheat,  to  be  delivered  in  wheat  or  its  equivalent 
in  flour  upon  return  r)f  this  receipt  i)roperly  indorsed,  to  be  kept 
insured  for  account  of  whom  it  niav  conceni. 

"Hibbard  &  Graff." 

It  further  appears  that  at  the  date  of  these  transactions,  Hibbard 
&  Graff  were  not  only  buying,  storing,  manufacturing,  shipping, 
and  selling  wheat  on  their  own  account,  but  were  also  receiving 
into  their  mills  wheat  to  be  stored  for  others,  for  which  they  issued 
the  customary  warehouse  receipt.     At  the  time  of  the  transaction 
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with  the  plaintiff  the  firm  had  in  store  about  35,000  bushels  of 
wheat  of  the  kinds  specified  in  the  receipt  issued  to  the  plaintiff* 
The  white  and  red  wheat  were  kept  separate  in  store,  but  were 
mixed  for  grinding  in  the  proportion  of  one-half  to  two-thirds 
white  to  one-third  to  one-half  red.  The  market  value  of  the  red 
was  superior  to  that  of  the  white.  The  firm  constantly  manufac^ 
tared  fi'om  the  stock  on  hand  until  they  failed  in  March,  1880. 
There  was  evidence  tending  to  show  that  at  that  time  there  were 
outstanding  receipts  for  more  wheat  than  the  firm  had  on  hand, 
but  besides  the  receipt  of  the  plaintiff  only  three  small  receipts  were 
proved,  and  no  question  is  made  in  this  suit  between  the  holders  of 
those  and  the  plaintiff.  When  Hibbard  &  Graff  failed,  one  Philip 
M.  Oraff  claimed  the  wheat  and  flour  then  in  the  mills  under  a 
chattel  mortgage  from  the  firm,  but  the  bona  fides  of  that  mortgage 
was  submitted  to  the  jury  and  their  conclusion  was  against  it.  It 
therefore  cuts  no  figure  in  this  case  on  appeal.  Plaintiff  demanded 
the  wheat  under  its  receipt  when  the  firm  failed,  and  not  obtaining 
it  otherwise,  sued  out  a  writ  of  replevin,  on  which  a  part  of  the 
specified  quantity  of  wheat  was  delivered  and  an  ecjuivalent  in  fiour 
for  the  remainder. 

Upon  these  facts  the  jury  found  the  defendants  to  be  the 
general  owners  of  the  wheat  and  flour  replevied,  and  the  plaintiff 
to  have  a  special  property  therein  to  the  amount  of  $20,000.  The 
value  was  found  to  be  121,322,  and  the  defendants  took  judgment 
for  this  sum  less  the  amount  of  the  plaintiff's  special  property. 

The  jury  reached  this  conclusion  under  instnictions  from  tlie 
Circuit  judge  that  the  receipt  issued  by  Hibbard  &  Graff  to  the 
plaintiff  constituted  a  valid  pledge  in  the  nature  of  a  mortgage 
of  the  property  described  therein  as  security  for  the  note  to 
which  it  referred.  The  appellants  deny  the  soundness  of  these 
instructions. 

It  is  agreed  on  both  sides  that  the  receipt  did  not  constitute  a 
mortgage  of  the  wheat,  and  the  plaintiff  made  no  attempt  to  sus- 
tain it  as  a  mortgage.  On  the  part  of  the  defendants  it  was  con- 
tended that  it  did  not  constitute  a  pledge  ;  for  possession  is  essential 
to  a  pledge,  and  of  this  wheat  possession  was  neither  given  nor 
contemplated.  The  defendants  do  not  deny  that  title  may  pass  by 
the  delivery  of  a  warehouse  receipt  in  pursuance  of  an  actual  sale» 
nor  as  we  understand  it,  do  they  dispute  that  when  one  is  owner 
*if  property  represented  by  a  warehouse  receipt  or  other  instrument 
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of  similar  nature,  he  may  make  pledge  of  it  and  transfer  con* 
structive  possession  by  delivering  to  the  pledgee  the  instrament 
that  represents  his  property.  Meyerstein  v.  Barbery  L.  R.,  2  C.  P. 
38,  661 ;  3.  c,  L.  R.,  4  H.  L.  319  ;  National  Bank\.  Dearborn^  116 
Mass.  219  ;  WUtney  v.  Tibbiiis,  17  Wis.  359  ;  Taylor  v.  Turner, 
87  111.  296.  But  in  this  case  the  plaintiff  never  had  either  title  or 
actual  possession  of  the  property  ;  it  was  not  intended  that  the 
warehouse  receipt  should  pass  the  title  to  the  plaintiff.  It  is  there- 
fore contended  that  there  was  and  could  be  in  the  case  no  con- 
structive possession  except  such  as  might  be  implied  in  any  case  in 
which  an  owner  should  undertake  to  pledge  the  property,  and  at 
the  same  time  Avithout  delivery  retain  it  in  his  own  hands  and  under 
his  own  exclusive  control. 

The  very  able  arguments  in  the  case  took  a  wide  range,  but  it  is 
not  requisite  that  we  follow  them  and  examine  them  in  detail  in 
order  to  dispose  of  the  case.  Undisputed  authorities  bring  the 
legal  controversy  within  very  narrow  compass,  and  render  general 
discussions  needless.  We  have  already  said  that  it  is  conceded  a 
warehouseman  may  transfer  title  to  property  in  his  warehouse  by 
the  delivery  of  the  customary  warehouse  receipt.  In  such  cases 
there  is  no  constructive  delivery  of  the  property  whereby  to  perfect 
tlie  sale  except  such  as  is  implied  from  the  delivery  of  the  receipt ; 
and  where  the  property  represented  is  only  part  of  a  larger  mass,  as 
was  the  case  here,  there  could  not  well  be  any  other  constructive 
delivery.  But  for  the  convenient  transaction  of  the  commerce  of 
the  country,  it  has  been  found  necessary  to  recognize  and  sanction 
this  method  of  transfer,  and  vast  quantities  of  grain  are  daily  sold 
by  means  of  such  receipts.  Oibsoft  v.  SievenHy  8  How.  384 ;  Cudi- 
%ng  V.  Breed,  14  Allen,  376  ;  Broadwcll  v.  Howard,  77  111.  305 ; 
Gregory  v.  We^idell,  40  Mich.  432.  We  are  then  to  see  whether  a 
constructive  transfer  of  possession  that  is  recognized  in  the  case  of 
sale  shall  be  held  inoperative  in  case  of  an  attempted  pledge. 

If  a  distinction  is  made  in  the  cases  it  ought  to  be  upon  some 
ground  that  would  seem  reasonable  in  commercial  circles,  where  mea 
may  naturally  be  expected  to  be  familiar  with  the  ordinaiy  methods 
of  doing  business,  but  not  with  technical  rules  for  the  government 
of  special  cases.  For  business  purposes  rules  should  as  far  as 
possible  be  general,  for  the  very  satisfactory  reason  that  special 
exceptions  not  made  upon  obnous  reasons  are  not  likely  to  be 
understood  or  observed.     And  the  special  exception  supposed  to 
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exist  in  this  case  would  be  peculiarly  liable  to  mislead  if  it  were 
reoognized. 

If  a  merchant  may  buy  grain  in  store  and  receive  a  tranafer  of 
title  in  a  warehouse  receipt,  he  would  be  very  likely  if  he  had  occa- 
sion to  receive  grain  in  pledge,  to  suppose  a  similar  receipt  to  be 
sufficient  for  that  purpose.  No  reason  would  occur  to  him  why  it 
should  be  otherwise,  and  this  because  there  would  in  fact  be  no 
reason  except  one  purely  technical,  depending  on  nice  legal  dis- 
tinctions. When  that  is  found  to  be  the  case  any  proposition  to 
establish  a  distinction  should  be  rejected,  decisively  and  without 
hesitation  ;  for  the  laws  of  trade  are  made  and  exist  for  the  pro- 
tection and  convenience  of  trade,  and  they  should  not  tolerate 
rules  which  have  the  effect  to  border  the  chambers  of  commerce 
with  legal  pitfalls. 

This  was  the  view  expressed  by  the  Court  of  Appeals  of  Kentucky 
in  Cochran  v.  Ripy^  13  Bush,  495,  in  which  a  warehouseman  having 
power  to  pass  the  title  to  property  in  store  by  a  warehouse  receipt 
was  held  competent  to  make  a  pledge  in  the  same  way.  The  same 
Tiew  was  evidently  taken  by  the  Commission  of  Appeals  of  New 
York  in  ParshaU  v.  Eggerty  54  N.  Y.  18,  21,  though  it  was  not 
deemed  necessary  to  decide  the  case  upon  it.  In  that  case  a  pledge 
was  attempted  precisely  as  was  done  here.  Commissioner  Johnson 
speaking  for  the  court  says  of  the  receipt :  **The  instrument  now 
m  controversy,  executed  by  Roche  (the  warehouseman),  declares 
the  property  mentioned  in  it  to  be  held  by  him  in  his  store  for 
account  of  the  plaintiff,  subject  to  their  order,  as  security  for  his 
note  given  that  day  for  $1,450.  In  the  absence  of  fraud,  every 
instrument  is  to  be  construed  so  that  it  may  have  effect  according 
to  the  intention  of  the  parties,  if  that  can  be  consistently  with  the 
rules  of  law.  Had  the  property  in  question  been  delivered  by 
Roche  to  the  plaintiffs  on  the  terms  expressed  in  this  paper,  it  would 
have  created  a  valid  pledge.  *  *  *  It  may  be  considered  as 
showing  conclusively  against  Roche  that  the  property  was  delivered 
by  him  to  the  plaintiffs,  and  re-delivered  by  them  to  him  to  be  held 
for  them,  according  to  the  terms  of  the  receipt."  This  is  good 
sense ;  for  surely  there  can  be  no  substantial  reason  for  requiring 
the  parties  to  go  through  two  ceremonial  deliveries  of  property, 
the  actual  situation  and  custody  of  which  it  is  not  proposed  to 
disturb. 

Some  stress  was  laid  by  the  defendants  upon  the  fact  that  two 
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kinds  of  wheat  are  mentioned  in  the  receipt^  and  there  is  no  speci- 
itcation  of  the  quantity  of  each  to  be  held.  The  circumstances 
explain  this,  for  they  show  the  two  kinds  were  mixed  in  grinding, 
^nd  it  was  evidently  contemplated  that  flour  rather  than  wheat 
should  be  held.  In  the  absence  of  any  specification  of  the  quantity 
of  each  kind  that  was  to  be  held,  the  legal  construction,  we  think, 
Mould  entitle  the  pledgee  to  an  equal  amount  of  each  kind  ii'  it 
remained  unmanufactured.  The  return  of  the  officer  shows  that 
he  found  no  red  wheat  and  but  3,051  bushels  of  white  wheat. 
For  the  remainder  he  took  an  equivalent  in  flour  according  to  the 
jterms  of  the  receipt. 

To  the  elaborate  argument  made  for  the  defense  to  show  that 
there  can  be  neither  a  sale  nor  a  pledge  of  property  without  in  some 
manner  specially  distinguishing  it,  we  fully  assent  and  we  have  no 
purpose  to  qualify  or  weaken  the  authority  of  Andermon  v.  Brenne- 
many  44  Mich.  198.  The  instrument  in  that  case  was  not  a  ware- 
house receipt,  and  Avithout  the  clause  giving  a  lien  would  not, 
according  to  any  mercantile  custom,  have  passed  a  title.  The  in- 
strument in  this  case  is  different ;  and  unless  the  specification  in  it 
of  two  kinds  of  wheat  renders  it  inoperative  for  want  of  definite- 
ncss,  it  must  be  sustained.  For  the  reason  above  given  we  think 
there  is  no  legal  difficulty  on  that  score. 

The  judgment  must  be  affirmed  with  costs. 

JudgmmU  affirmed. 

Marston  and  Campbell,  JJ.,  concurred.  Graves,  C.  J.,  con- 
curred in  the  result. 
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The  same  degree  of  care  is  required  of  a  woman  as  of  a  man. 

CASE.     The  opinion  states  the  case.    The  plaintiff  had  judgment 
below. 

Edwards  d  Stewart y  and  0.  F.  N.  Lothropf  for  appellant 
0.  W.  PowerSf  for  appellee. 
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CooLEY,  J.  The  plaintifF  in  error  was  sued  by  the  adminis- 
trators of  Louisa  Hasseneyer  to  recover  damages  for  the  negligence 
of  its  agents  and  ser^'ants  whereby  her  death  was  caused.  The  case 
comes  up  on  alleged  errors  in  the  admission  and  rejection  of  evi- 
dence, and  in  instructions  given  or  refused. 

The  decedent  was  killed  at  the  crossing  of  the  milroivd  with  Bur- 
dick  street,  one  of  the  principal  streets  in  the  village  of  Kalamazoo, 
on  the  20th  day  of  December,  1878.  She  was  a  girl  thirteen  years 
of  age,  and  was  proceeding  along  the  street  with  a  small  pail  of 
milk  in  her  liands.  The  morning  was  somewhat  cold  and  stormy. 
As  she  approached  the  niih*oad  track  a  tmin  was  ])a8sing  in  one  di- 
rection, and  its  bell  wjis  being  rung.  From  the  other  direction  an 
engine  was  backing  up  several  cars,  and  its  bell  was  also  being 
rung.  It  was  by  this  train  that  the  girl  was  struck  and  killed. 
There  was  a  flagman  at  the  crossing,  and  no  negligence  seems  at- 
tributable to  him.  The  brakeman  on  the  backing  train  was  upon 
the  ground,  walking  along  by  its  side  to  guard  against  accidents, 
but  did  not  notice  the  girl  until  she  had  been  thrown  to  the  ground 
and  killed.  No  one  saw  the  girl  when  she  was  struck,  and  the 
place  where  she  was  lying  when  first  seen  was  outside  the  limits  of 
the  street. 

[Minor  matters  omitted.] 

With  a  single  exception  we  think  no  error  was  committed  to  the 
prejudice  of  the  party  now  complaining.  The  exception  is  found 
in  the  instructions  to  the  jury  respecting  the  degree  of  care  required 
of  the  decedent  to  avoid  the  danger  to  which  she  fell  a  victim.  It 
was  contended  for  the  plaintiff  below  that  the  law  did  not  require 
the  same  degree  of  care  of  a  child  as  of  an  adult  person,  and  the 
court  so  instructed  the  jury.  This  was  unquestionably  correct. 
Railway  Co.  v.  Bohn,  27  Mich.  503.  But  it  was  also  insisted  that 
the  law  did  not  expect  or  require  the  same  degree  of  care  and  pru- 
dence in  a  woman  as  in  a  man;  and  the  court  gave  this  instruction 
also.  It  is  presumable  therefore  that  the  jury  in  considering 
whether  the  decedent  was  chargeable  with  contributory  negligence 
made  not  only  all  proper  allowances  on  account  of  her  immature 
years,  but  further  allowance  on  account  of  sex. 

No  doubt  the  difference  in  sex  has  much  to  do  with  the  applica- 
tion of  legal  principles  in  many  cases.  Police  regulations  with  the 
utmost  propriety  sometimes  make  distinctions  between  men  and 
women,  in  the  conduct  required  of  them  under  the  same  circum- 
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stances,  and  the  unwritten  law  is  in  some  particulars  more  indulg- 
ent to  the  one  sex  than  the  other.  Words  and  conduct  which  in 
the  presence  of  men  might  be  condemned  for  bad  taste  only,  in  the 
presence  of  women  may  be  punishable  as  criminal  indecency,  and  a 
crime  of  violence  committed  upon  the  one  w^ould  be  condemned  less 
severely  by  public  opinion  and  punished  less  severely  by  the  law 
than  the  same  crime  committed  upon  the  other.  And  no  doubt 
also  the  law  ought,  under  all  circumstances  where  they  become  im- 
portant, to  make  allowances  for  any  differences  existing  by  nature 
between  men  and  women,  and  also  for  any  that  grow  out  of  their 
different  occui)ation8,  modes  of  life,  education  and  experience.  A 
woman,  for  example,  driving  a  horse  on  a  highway  may  be  pre- 
sumed somewhat  wanting  in  the  "amount  of  knowledge,  skill, 
dexterity,  steadiness  of  nerve  or  coolness  of  judgment  —  in  short, 
the  same  degree  of  competency  "  which  we  may  presume  in  a  man; 
and  the  person  meeting  her  under  circumstances  threatening  col- 
lision should  govern  his  own  conduct  with  some  regard  to  her  proba- 
ble deficiencies.  DanieU  v.  Cleggy  28  Mich.  33,  42.  In  Snow  v. 
Provincetowiiy  120  Mass.  580,  a  question  of  contributory  negligence 
was  made  against  a  young  woman,  who  in  attempting  to  pass  a  cart 
in  a  public  way,  which  had  commenced  backing  toward  her,  acci- 
dentally fell  over  an  embankment  and  was  injured.  The  following 
instruction  by  the  trial  judge  to  indicate  the  degree  of  care  requireji 
of  the  plaintiff,  wjis  lield  unexceptionable:  *'  Care  implies  attention 
and  caution  and  ordinary  care  is  such  a  degree  of  attention  and 
caution  as  a  person  of  ordinaiy  prudence  of  the  plaintiff's  sex 
and  age  would  commonly  and  might  reasonably  be  expected  to  ex- 
ercise under  like  circumstances."    This  no  doubt  is  true. 

But  while  the  authorities  permit  all  the  circumstances  to  be  taken 
into  the  account,  age  and  sex  among  the  rest,  in  determining  the 
degree  of  care  to  be  reasonably  required  or  looked  for,  no  case,  so 
far  as  we  know,  has  ever  laid  it  down  as  a  rule  of  law  that  less  care 
is  required  of  a  woman  than  of  a  man.  Sex  is  certainly  no  excuse 
for  negligence  {Fox  v.  Glasfenhuryy  29  Conn.  204);  and  if  we  judge 
of  ordinary  care  by  the  standard  of  what  is  commonly  looked  for 
and  expected,  we  should  probably  agree  that  a  woman  would  be 
likely  to  be  more  prudent,  careful  and  particular  in  many  positions 
and  in  the  performance  of  many  duties  than  a  man  would.  She 
would,  for  example,  be  more  vigilant  and  indefatigable  in  her  care 
of  a  helpless  child;  she  would  be  more  cautious  to  avoid  unknown 
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dangers;  she  would  be  more  particular  to  keep  within  the  limits  of 
absolute  safety  when  the  dangers  which  threatened  were  such  as 
only  great  strength  and  courage  could  venture  to  encounter.  Of  a 
given  number  of  persons  travelling  by  cars,  several  men  will  ex- 
pose themselves  to  danger  by  jumping  from  the  cars  wlien  they  are 
in  motion,  or  by  stand  mg  upon  tlie  platform,  where  one  woman  would 
do  tlie  same;  and  a  man  driving  a  team  would  be  more  likely  to 
cross  in  front  of  an  advancing  ti-ain  than  a  woman  would.  In 
many  such  cases  a  woman's  natural  timidity  and  inexperience  with 
dangers  inclines  her  to  be  more  cautious;  and  if  we  naturally  and 
reasonably  look  for  greater  caution  in  the  woman  than  in  the  man, 
any  rule  of  law  that  demands  less  must  be  unphilosophical  and  un- 
reasonable. 

Suppose  for  instance  that  a  man  and  a  woman  standing  together 
upon  the  platform  of  a  moving  car  are  accidentally  thrown  off  and 
injured,  could  any  rule  of  law  be  justified  which  would  permit  a 
jury  to  award  damages  to  her  but  not  to  him,  upon  the  ground  that 
the  law  expected  and  required  of  him  the  higher  degree  of 
care?  Or  may  the  woman  venture  upon  an  unsafe  bridge  from 
which  the  man  recoils,  under  the  protection  of  sucli  a  discrimina- 
tion? Or  trust  herself  to  a  fractious  horse  expecting,  if  she  shall 
chance  to  be  injured,  the  tenderness  of  the  law  will  excuse  her  with 
a  verdict  of  such  care  as  was  reasonably  to  be  expected,  when  it 
would  pronounce  a  man  foolhardy?    We  think  not. 

No  person  of  any  age  or  sex  is  chargeable  with  legal  fault,  who 
when  placed  in  a  position  of  peril  does  the  best  that  can  be  done  under 
the  circumstances.  Voak  v.  Northern  Central  By,  Co.,  75  N.  Y. 
3^.  Even  this  statement  indicates  a  more  rigid  rule  than  tlie  law 
will  justify,  for  the  legal  requirement  is  only  the  observance  of  or- 
dinary care;  and  while  in  laying  down  rules  that  are  of  general  appli- 
catiouy  it  is  no  doubt  better  to  employ  general  terms,  lest  they  be 
supposed  applicable  to  particular  classes  only  {Tucker  v.  Ilenmker, 
41  N.  H.  317);  yet  when  the  actor  is  a  woman,  an  instruction  that 
she  is  bound  to  observe  the  conduct  of  a  woman  of  common  and  or- 
dinary prudence,  cannot  be  held  legally  erroneous  because  of  being 
thus  special.     Bloomington  v.  Perdue,  99  111.  329. 

Women  may  enter  upon  and  follow  any  of  the  occupations  of 

life;  they  may  be  surgeons  if  they  will,  but  they  cannot  as  such 

claim  any  privilege  of  exemption  from  the  care  and  caution  required 

of  men.     A  woman  may  be  engineer  of  a  locomotive  if  she  can  ob- 
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back  the  wheat  or  an  equal  quantity  of  the  same  kind  and  quality. 
Storage  in  the  elevators  with  other  wheat,  it  was  claimed,  only 
makes  the  plaintiff  owner  in  common  with  others,  and  he  had  a 
right  to  reclaim  his  own  at  any  time,  so  long  a^  the  requisite  quan- 
tity remained.  The  defendants  on  the  other  hand  contended  tliat 
the  case  differed  radically  from  the  ordinary  case  of  the  storage  of 
grain  in  elevators.  The  wheat  deposited  in  this  case  became  part 
of  a  common  stock  with  the  wheat  of  the  millers  themselves,  and 
was  in  their  hands  for  consumption  in  their  discretion  ;  the  millers 
might  use  and  consume  as  tlieir  own  tlie  whole  ;  it  was  not  deliv- 
ered to  them  for  the  primary  purpose  of  storage  dmpliciter^  but  in 
addition  to  the  bailment  it  was  with  the  understanding  that  it 
might  be  and  would  be  put  into  the  current  consumable  stock. 
And  the  general  proposition  is  asserted  that  where  grain  is  depos- 
ited with  any  person  with  the  understanding  that  he  may  use  it  on 
his  own  account,  and  when  the  depositor  desires  to  sell,  that  the 
other  will  pay  the  highest  price,  or  return  a  like  quantity  or  quality, 
the  transaction,  if  not  an  immediate  sale,  is  a  sale  at  the  option  of 
the  receiver.  Nelson  v.  Brown ,  44  Iowa,  456  ;  Sexto n  v.  Orahamy 
53  id.  181  ;  Nelson  v.  Brown,  id.  555. 

It  was  agreed  on  both  sides  that  the  '*'  owner  "  mentioned  in  the 
receipt  must  be  understoood  to  be  the  depositor  —  the  plaintiff. 
As  by  the  receipt  the  grain  was  declared  to  be  at  his  risk,  for  the 
time  being,  it  must  have  continued  to  be  at  his  risk  until  some  act 
was  afterward  done  by  one  party  or  the  other  to  convert  what  at 
first  was  manifestly  a  bailment  into  a  sale.  The  plaintiff  could 
not  be  creditor  for  the  purchase  price  so  long  as  he  remained  owner, 
and  the  receiptors  could  not  be  debtors  for  the  purchase  price  so 
long  as  the  risks  of  jiccidental  destruction  remained  upon  the  de- 
positor. The  depositor  would  convert  the  bailment  into  a  sale  by 
notifying  the  receiptors  of  his  election  to  receive  the  price  fixed 
according  to  the  terms  of  the  contract ;  and  the  receiptors,  it  is 
claimed,  would  convert  it  into  a  sale  by  consuming  the  wheat  in 
the  regular  course  of  their  business,  as  the  parties  must  have  un- 
derstood it  was  likely  they  would  do. 

The  question  now  made  could  not  have  arisen  if  the  warehouse- 
men had  not  been  millers  as  well.  But  unless  the  local  usage,  or 
the  course  of  dealings  between  the  parties  referred  to  further  on, 
shall  be  found  to  affect  the  case,  the  fact  that  the  receiptors  for 
the  wheat  transacte<l  business  in  the  two  capacities  of  warehouse- 
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men  and  millers,  would  not  be  of  importance,  and  certainly  could 
not  affect  the  construction  of  their  business  contracts.  If  as  ware- 
housemen they  gave  wai-ehouse  receipts  for  grain  received  in  store, 
the  receipts  must  be  construed  by  their  terms  and  by  commercial 
usage  ;  in  commercial  circles  tlicy  would  be  understood  to  repre- 
sent the  title  to  the  quantity  of  grain  specified  ;  and  though  the 
quantity  in  store  might  fluctuate  from  day  to  day  us  grain  would 
be  received  and  delivered  out,  this  would  not  affect  the  title  of  the 
holder  of  receipts,  who  would  be  at  liberty  to  demand  and  receive 
his  proper  quantity  at  any  time,  if  so  much  remained  in  store.  But 
if  the  quantity  in  store  is  reduced  by  consumption  instead  of  by 
shipment  or  sale,  it  is  not  appai*ent  that  the  rights  of  the  holder  of 
the  receipts  should  be  any  different.  It  is  true  if  the  wheat  is  all 
consumed,  and  the  amount  in  store  is  not  kept  good  so  that  a  de- 
mand for  the  wheat  can  be  responded  to,  and  if  the  consumption 
is  by  consent  of  the  owner,  express  or  implied,  the  consumption 
under  such  circumstances  may  be  justly  regarded  as  a  meeting  of 
the  minds  of  the  parties  upon  a  sale ;  but  so  long  as  grain  is  kept 
in  store  from  which  the  receipts  may  be  met,  the  fair  presumption 
is  that  it  is  intended  they  shall  be  so  met ;  and  this  presumption 
would  only  be  overcome  by  some  act  unequivocal  in  its  nature. 

[Minor  matters  omitted.] 

Judgment  affirmed. 
Campbell  and  Marstox,  J  J.  concurred. 


People  v.  Hall. 

(48  Mich.  488.) 

Eoidenee  —  seierUifie  hooks. 
Beading  medical  books  to  the  jurj  is  error.    (See  note,  p,  478.) 

nONVIOTION  of  murder.     The  opinion  states  the  point. 

Jacob  J.  Van  Riper,  attorney-general,  for  people. 

Howard  <£  Thayer  and  Thomas  J.  Davis,  for  respondent. 

Campbell,  J.     [Omitting  other  points.]     We  observe  that  resort 
was  had  to  reading  medical  books  to  the  jury,  the  record  not  show- 
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ing  however  what  mattera  were  thus  laid  before  them.     If  this  was 
any  thing,  it  was  evidence,  and  probably  evidence  which  was  used 
with  some  eflfect.     The  practice  is  not  permissible.     Scientific  or 
expert  testimony  must  be  given  by  living  witnesses  who  can   be 
cross-examined  concerning  their  means  of  knowledge  and  can  ex- 
plain in  language  open  to  general  comprehension  what  is  necessary 
for  the  jury  to  know.     The  only  legal  reason  for  allowing  the  evi- 
dence of  opinion^  is  found  in  the  presumption  that  an  ordinary 
juryman  or  other  person  without  special  knowledge  could  not  un- 
derstand the  bearing  of  facts  that  need  interpretation*     Medical 
books  are  not  addressed  to  common  readers,  but  require  particular 
knowledge  to  understand  them.     Every  one  knows  the  inability  of 
ordinary  persons  to  understand  or  discriminate  between  symptoms 
or  groups  of  symptoms,  which  cannot  always  be  described  to  those 
who  have  not  seen  them,  and  which  with  slight  changes  and  com- 
binations mean  something  very  different  from  what  they  mean  in 
other  cases.     Tlie  cases  must  be  veiy  rare  in  which  any  but  an  eiu- 
cated  physician  could  understand  detached  passages  at  all,  or  know 
how  much  credit  was  due  to  either  the  author  in  general  or  to  par- 
ticular parts  of  his  books.     If  jurors  could  be  safely  trusted  with 
the  interpretation  of  such  books,  it  is  hard  to  see  on  what  principle 
living  witnesses  would  be  required.     Scientific  men  are  supposed  to 
be  able  from  their  study  and  experience  to  give  the  general  results 
accepted  by  the  scientific  world,  and  the  extent  of  their  knowledge 
is  tested  by  their  personal  examination.   But  the  continued  changes 
of  view  brought  about  by  new  discoveries  in  most  matters  of  science, 
and  the  necessary  assumption  by  scientific  writers  of  some  techni- 
cal knowledge  in  their  readers,  render  the  use  of  such  works  before 
juries — especially  in  detached  portions  and  selected  passages — not 
only  misleading  but  dangerous.     The  weight  of  authority  as  well 
ns  of  reason  is  against  their  reception. 

While  we  feel  it  our  duty  to  direct  a  reversal  and  a  new  trial,  if 
tlie  prosecuting  authorities  think  it  proper  to  have  one,  we  think 
tlie  case  is  not  of  such  a  character  that  the  prisoner  should  be  de- 
prived of  bail. 

The  judgment  must  be  reversed  and  the  prisoner  remanded  to 
the  custody  of  the  sheriff  of  Oakland  county,  with  the  right  at  any 
time  of  being  let  to  bail  in  the  sum  of  $3,000. 

CooLEY  and  Marston,  JJ.,  concurred. 

NoTB  BT  TRB  RxpoRTBR.  — To  Same  effect,  StIUiiig  r,  Towncf  Thorp  (54  Wla.  n9,41t 
Am.  Uep.  80,  and  note,  61. 
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b  JfonftoRT.  Brm/m^  iftoittgan  Saprome  Oomt.  Feb.  1888»  It  was  held  Improper,  on 
CfOM-^TamfaeUoD,  to  Mk  a  medical  expert  If  !ie.  is  acquainted  irith  a  certain  book,  and 
oalltns  his  attention  to  a  partioular  paragraph,  to  ask  a  question  in  the  language  of  the 
book,  and  thus  indirectlj  introduce  such  passage  in  evidence.  Distlngniahing  Ptnnsv  ▼• 
OiMa,48  1lleh.fiM. 


DeKNIS  V.    HUYCK. 

(48  Mich,  eao.) 
Neglif/enu — J/h&ry  itdbMceeper—eare  of  hone, 

A  hone,  left  OTer  niglit  at  a  livery  stable,  got  untied  and  ate  from  an  open 
bag  of  com  on  the  floor.  In  the  morning  his  owner  drove  bim  eigbteen 
miles  in  the  beat  witboat  water,  and  be  was  injured.  BM,  that  tbe  stable, 
keeper  was  not  an  insurer,  and  could  only  be  held  liable  upon  a  finding  by 
the  jury  that  be  was  negligent  and  that  tbe  owner  was  not  negligent. 

CASE.     The  opinion  states  the  facts.    The  plaintiff  had  judg- 
ment below. 

TT.  J,  Sampso7i  and  Howell  <£  Carr,  for  appellant. 
W,  H.  Tucker y  for  appellee. 

Marston,  J.  The  defendant  was  a  keeper  of  a  feed  and  livery 
stable.  Plaintiff  put  a  team  of  horses  in  his  barn,  and  during'the 
night  one  of  the  horses  got  untied,  and  ate  from  an  open  bag  of 
com  on  the  bam  floor.  The  plaintiff  next  morning  did  not  water 
this  horse.  He  paid  the  defendant  for  keeping  the  team  and  drove 
them  eighteen  miles  or  upward.  The  day  was  warm,  and  when 
the  plaintiff  arrived  at  the  end  of  his  journey  this  horse  was  found 
to  hQ  bloated  and  in  jmin.  Remedies  were  applied,  and  it  was 
claimed  that  the  horse  was  permanently  injured.  While  it  was 
conceded  that  the  plaintiff's  halters  were  used  in  tying  the  horses, 
it  was  a  disputed  question  as  to  whether  the  plaintiff  or  defendant 
tied  them. 

The  defendant's  counsel  presented  several  requests  to  charge,  a 
copy  of  which  is  given  herewith: 

1.  The  plaintiff  in  this  case  must  show  by  the  preponderance  of 
proof,  that  the  defendant  has  been  guilty  of  negligence  and  that 
he,  the  plaintiff,  is  free  from  all  negligence. 
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2.  The  negligence  of  the  defendant  must  be  made  out  and  es- 
tablished by  proof,  and  not  left  to  be  inferred  from  circumstances. 

3.  In  order  to  recover,  plaintiff  must  show  want  of  ordinary  caie 
or  culpable  negligence,  and  that  the  plaintiff's  conduct  did  not 
contribute  to  the  injury  complained  of. 

4.  If  the  jury  find  that  the  plaintiff  tied  the  mare  in  question  in 
the  stable,  and  further  find  that  she  got  loose  from  said  tying  and 
ate  the  corn  in  question,  then  the  plaintiff  could  not  recover. 

5.  The  plaintiff  must  show  that  he  exercised  due  care  and  caa- 
tion  in  treating  the  mare  after  the  eating  of  the  corn. 

6.  If  you  find  the  plaintiff  has  contribated  to  the  injury  in 
question,  then  he  cannot  recover. 

7.  If  you  find  that  the  plaintiff  drove  this  mare  from  Marcellus 
to  Cassopolis  the  next  day,  and  that  said  drive  contributed  to  the 
injury,  then  the  plaintiff  cannot  recover. 

These  were  refused,  and  the  jury  charged  in  substance,  that  it 
was  immaterial  who  tied  the  liorses;  that  the  defendant  was  guilty 
of  carelessness  in  leaving  the  com  on  the  floor  where  a  horse  could 
reach  it  if  he  got  loose,  equally  as  though  a  poison  had  been  left 
there;  that  it  was  defendant's  duty  to  keep  this  corn  out  of  the 
way,  and  the  question  of  plaintiff^s  contributory  negligence  in  ty- 
ing the  horses,  if  he  did  tie  them,  did  not  apply,  and  such  being 
the  case,  the  driying,  or  at  any  rate  a  reasonable  driving  of  the 
horse,  after  the  corn  had  been  eaten,  would  not  relieve  the  defend- 
ant from  the  liability  he  had  incuiTed,  unless  the  driving  was  what 
caused  the  injury,  and  not  the  eating  of  the  corn. 

We  are  of  opinion  that  the  court  erred  in  the  charge  as  given 
and  in  not  charging  as  requested.  The  defendant's  duty  was  not 
that  of  an  insurer  of  the  safety  and  care  of  the  horses,  and  he 
could  only  be  held  responsible  in  case  the  jury  found  that  he  had 
been  guilty  of  negligence,  and  that  the  plaintiff  had  not  con- 
tributed to  the  injury,  either  in  not  properly  tying  the  horses,  or  in 
afterward  improperly  driving  them.  It  was  the  duty  of  the 
plaintiff  on  discovering  the  fact  that  his  horse  had  eaten  an  undue 
quantity  of  corn,  to  adopt  the  usual  and  such  remedies  and  means 
as  were  within  his  reach,  to  prevent  or  lessen  such  injurious  results 
as  otherwise  might  be  expected  to  follow,  and  in  case  the  defend- 
ant was  liable  for  such  expenses  incun*ed  and  injury  sustained,  the 
plaintiff  would  be  entitled  to  recover.  If  however  he  did  not  use 
such  precautionary  measures,  but  drove  the  horse  a  long  distance. 
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darmg  the  heat  of  the  day,  and  this  contributed  to  or  aggravated 
the  injury,  clearly  for  this  the  defendant  should  not  be  held  re- 
sponsible. The  party  injured  must  not  increase  the  damage  by 
willfully  or  carelessly  aggravating  the  injury  done,  and  then  charge 
the  defendant  with  the  entire  amount  of  damages.  These  principles 
are  familiar  and  elementary. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  or- 
dered. 

The  other  justices  concurred. 


Foley  v.  Chicaqo  and  Northwestebn  Railway  CoMPAisrY. 

(48  Hich.  flffi.) 

MdHer  and  servant  ^^negligenee  —  raUroad  —  ear  of  nUre-glyoerine, 

A  railroad  ewitchman  had  been  sent  by  the  defendants  to  switch  a  ear  owned 
br  anntlH^r  railroad  company,  to  be  loaded  with  nitro-g^lycerine  by  the  oon- 
61^1 1 •>r  of  that  company.  Owing  to  the  negligence  of  the  servants  of  that 
consignor  there  was  an  explosion,  by  which  the  switchman  was  killed.  The 
switchman  knew  the  dangerons  character  of  the  work.  Held,  that  de- 
fendant  was  not  liable.* 

CASE.     The  opinion  states  the  facts.     The  defendant  had  judg- 
ment below. 

G.    W,  Hayde^iy  for  appellant. 

B.  C,  Coohf  for  appellee. 

CoOLEY,  J.  Action  for  negligently  causing  the  death  of  the 
plaintiff's  intestate.  The  declaration  avers  that  on  the  second  day 
of  January,  1878,  the  decedent  was  in  the  employ  of  defendant  as  a 
switchman,  upon  and  about  the  switch  locomotive  number  241, 
owned  and  operated  by  defendant ;  that  it  was  his  duty  as  such 
switchman  at  the  time  aforesaid  by  the  nature  and  terms  of  his  em- 
ployment to  attend  and  be  with  said  switch-engine  in  the  handling 
of  cars  of  ordinary  freight  and  to  perform  the  ordinary  duties  of  an 

*  See  BaHou  t.  CMieagn,  ete-t  By.  Co.  (M  Wis.  fSB),  41  Am.  Bqk  SI  and  sole,  flL 
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ordinary  switchman  in  the  defendant's  service ;  that  it  was  not 
contemplated  in  his  employment  that  nitro-glycerine  was  an  ordi- 
nary or  proper  freight,  such  as  would  be  loaded  into  the  cars  of  the 
defendant  to  be  handled  by  said  switch-engine  while  he  was  em- 
ployed thereon,  but  that  the  handling  of  the  same  was  extra-haz- 
ardous employment  as  to  him  and  beyond  and  out  of  the  line  of 
his  employment  as  such  switchman  ;  that  on  the  day  aforesaid  there 
was  a  large  lot  of  nitro-glyceriue  stored  at  a  point  on  the  line  of 
defendant's  road  between  Ishpeming  and  Negaunee,  and  decedent 
was  ordered  by  defendant  to  go  with  said  switch-engine  and  take 
a  car  to  the  place  where  the  same  was  stored,  to  be  loaded  with 
the  same,  and  to  haul  the  same  away  when  loaded  ;  that  such  or- 
der was  wrongful  on  the  part  of  defendant  and  contrary  to  the  em- 
ployment of  the  decedent ;  that  nitro-glycerine  is  exceedingly  ex- 
plosive and  dangerous  ;  that  the  decedent  had  no  experience  with 
or  knowledge  of  its  dangerous  qualities,  and  defendant  wholly  neg- 
lected and  failed  to  inform  him  of  its  dangerous  nature  and  quali- 
ties, or  to  warn  or  caution  him  as  to  any  measure  for  his  safety  ; 
that  decedent  obeyed  said  order,  and  proceeded  witli  said  switch- 
engine  to  the  place  where  said  nitro-glycerine  was  stored,  and  while 
there,  and  in  the  exercise  of  proper  care,  was  killed  by  its  explo- 
sion. 

The  negligence  here  charged  against  the  defendant  is  seen  to 
consist  in  sending  him  into  the  vicinity  of  a  dangerous  explosive 
without  informing  him  of  the  danger  and  giving  proper  caution. 

A  second  count  sets,  out  facts  to  show  that  the  nitro-glycerine 
was  improperly  put  up  in  ordinary  tin  cans  wholly  unprotected,  and 
for  that  reason  was  specially  liable  to  explosion  in  handling,  and 
exposed  those  coming  near  it  to  more  than  the  ordinary  dangers. 
The  allegation  of  negligence  is  substantially  the  same  in  the  two 
counts. 

Tlie  facts  brought  out  on  the  trial  were  tlie  following  :  Foley,  at 
the  time  of  the  accident,  was  twenty-one  years  of  age,  and  had 
been  in  the  employ  of  defendant  for  two  years.  He  had  lived 
in  the  neighborhood  for  many  years.  It  was  a  mining  district, 
and  nitro-glycerine  was  constantly  made  use  of  for  mining  pur- 
poses ;  the  Lake  Shore  Nitro-Glycerine  Company  supplying  60,0(K) 
to  70,000  pounds  a  year.  On  January  1,  1878,  that  company  con- 
tracted with  the  Marquette,  Houghton  &  Ontonagon  Railroad 
Company  to  transport  4,800  pounds  of  nitro-glycerine  from  Ne- 
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gannee  to  Champion^  a  point  on  the  last-named  road,  and  for  con- 
yenience  it  was  brought  to  a  point  on  defendant's  road  less  than  a 
mile  from  Negaunee,  where  the  Marquette,  Houghton  &  Ontona- 
gon Railroad  Company  proposed  to  received  it.  For  this  purpose 
an  agent  applied  to  defendant  to  switch  the  empty  car  of  the  Mar- 
quette, Houghton  &  Ontonagon  road  to  the  point  where  the  nitro- 
glycerine was  stored,  and  then  to  switch  the  loaded  car  back  to 
Negaunee.'  It  was  upon  this  service  that  the  decedent  was  sent. 
The  defendant  had  nothing  to  do  with  the  transportation  of  the 
nitro-glycerine  except  to  switch  the  car  as  above  for  the  Marquette, 
Houghton  &  Ontonagon  Company,  and  it  had  nothing  whatever  to 
do  with  the  loading  of  the  car,  which  was  done  by  the  servants  of 
the  Lake  Shore  Nitro-Glycerine  Company.  The  evidence  tended 
to  show  that  no  accident  from  the  handling  of  nitro-glycerine  had 
ever  before  occurred  among  the  mines  in  that  part  of  the  State  ; 
that  it  was  not  dangerous  when  properly  put  up  and  properly 
handled ;  that  the  fact  of  its  being  used  for  blasting  in  the  mines 
was  generally  understood  in  the  community ;  that  decedent  had  at 
one  time  had  its  qualities  explained  to  him  by  a  person  engaged  in 
its  manufacture,  and  that  when  he  was  directed  to  switch  the  car  lie 
understood  for  what  purpose  it  was  being  sent  to  the  place  of  load- 
ing. The  accident  occurred  while  the  nitro-glycerine  was  being 
loaded. 

The  Circuit  judge  instructed  the  jury  that  the  facts  put  in  evi- 
dence had  no  tendency  to  show  negligence  in  the  defendant ;  and 
they  accordingly  returned  a  verdict  in  defendant's  favor. 

If  the  nitro-glycerine  was  improperly  put  up  in  packages,  as  the 
plaintiff  claims,  and  for  that  reason  its  handling  was  extra-hazard- 
ous, there  was  no  evidence  that  knowledge  of  the  fact  was  brought 
home  to  defendant.  The  officers  and  agents  of  defendant  had  a 
right  to  assume  that  the  Nitro-Glycerine  Company  was  in  the  ex- 
ercise of  due  care,  and  that  its  merchandise  was  in  proper  and  safe 
packages.  If  it  had  been,  the  evidence  is  conclusive  that  danger 
could  only  have  come  from  improper  handling. 

The  question  then  seems  to  be  this  :  Wliether  defendant,  in 
complying  with  a  proper  request  from  another  railroad  company  to 
run  for  it  a  short  distance  one  of  its  cars,  to  be  loaded  with  an  arti- 
cle which  was  safe  when  properly  handled,  but  exceedingly  danger- 
ous when  carelessly  handled,  was  bound  to  assume  that  negligence 
on  the  part  of  those  handling  it  would  occur,  and  bound  to  take 
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measures  ior  the  protection  of  its  senrants  on  that  assumption. 
And  if  this  quastion  shall  be  answered  in  the  ^^Bjmative,  the  further 
question  will  be  presented  :  What  measures  of  protection  could 
the  defendant  take  short  of  absolute  refusal  to  move  the  ear  at  all? 
The  switchman  knew  what  was  to  be  loaded  and  had  a  general 
knowledge  of  its  qualities  ;  but  more  particular  and  specific  inform- 
atiooQ  to  him  on  that  subject  would  have  been  entirely  without 
value.  He  was  not  to  handle  the  nitro-glycerine^  and  he  could  ex- 
ercise no  control  over  the  action  of  those  who  were.  Caution  from 
him  on  the  subject  would  not  be  likely  to  receive  attention  from 
the  men  whose  business  it  was^  and  who  handled  it  constantly. 
The  only  caution  to  decedent  which  could  have  been  of  the  least 
service  would  be  the  caution  to  keep  away  altogether.  If  he  was 
entitled  to  this,  it  necessarily  follows  that  defendant  should  have 
refused  altogether  to  move  the  car  over  its  track.  But  it  was  not 
claimed  on  the  aigument  that  this  could  have  been  properly  and 
even  lawfully  done.     Public  Acts  1873,  p.  506,  §  10. 

It  was  proved  on  the  part  of  the  plaintiff  that  when  the  order  for 
switching  the  car  was  given,  decedent  was  notified  that  the  car 
must  be  kept  out  of  the  way  of  the  passenger  train  which  would  be 
due  after  a  time,  and  that  if  it  was  not  loaded  in  due  season  it 
must  be  side-tracked.     This,  it  is  said,  may  have  tended  to  cause 

haste  and  consequent  carelessness  in  the  loading.  There  is  not  the 
slightest  evidence  that  it  did  so,  and  the  time  before  the  passenger 
train  would  be  due  was  shown  to  be  ample.  The  order  was  proba- 
bly needleas,  but  it  was  an  order  of  caution,  not  of  negligence  ;  and 
the  officer  who  gave  it  is  to  be  commended,  not  blamed. 

Further  discussion  of  this  case  is  needless.  Tliare  was  not  the 
slightest  evidence  tending  to  fix  upon  the  defendant,  its  officers  or 
agents,  any  neglect  of  duty  or  any  want  of  due  care. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 
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2^(ifiigmw6  — tojUrOnri^rT^ — dcmgm'ous  cbf9oi  in  higjimmif. 

The  plaintiff  'b  hoTses  being  frightened  bj  a  steam  engine  plaoed  in  ar  public 
street  by  the  defendant,  ran  away.  Their  fright  was  increased  by  the  jolt- 
ing of  the  wagon  over  a  foot-crossing  and  the  consequent  rattling  of  the 
staves  with  which  the  wagon  was  loaded.*  The  plaintiff  jamped  from  the 
wagon  and  wa9  hnrt.f  He  might  haive  avoided  the  engine,  bnt  he  appre- 
hended BO  dinger.  The  horsee  had  previonsly  mn  away.  Th«  engine  was 
likely  to  frighten  a  steady  horse.     EM,  that  the  pladntlff  might  recover. 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

f/".  C.  Branyan,  O.  W.  Wathins  and  M.  L.  Spencer,  for  appel- 
lant 

W.  H.  Trammel  and  T.  L.  Lueas^  for  appellees. 

Morris,  G.  The  appellant  brought  this  suit  against  the  appellees 
to  recoTer  damageft  for  injuries  alleged  to  hare  been  caused  by  the 
negligent  and  wrongful  acts  of  the  appeUees. 

*6ee.9^n*ii«7V.  OeMmoeMer,  ante,  888i 
t  Bee  note,  37  Am.  Rep.  88i. 
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.  The  complaint  is  in  two  paragraphs.  The  first  states  that  the 
appellees,  on  and  prior  to  the  4th  day  of  June,  1878,  caused  to  be 
placed  and  maintained  in  one  of  the  public  streets  of  the  city  of 
Huntington,  known  as  Fort  Wayne  street,  a  -portable  steam  engine, 
thereby,  in  violation  of  an  ordinance  of  said  city,  which  is  set  out 
and  made  part  of  this  paragraph,  partially  obstructing  the  passage 
of  persons  and  teams  along  and  upon  said  street;  that  said  portable 
engine,  so  placed  and  maintained  in  said  street,  was  liable  to  frighten 
teams  being  driven  along  the  same;  that  on  said  day  the  appellant's 
team,  hitched  to  a  wagon,  while  on  said  street  took  fright  at  said 
engine  so  unlawfully  placed  and  maintained  by  the  appellees  on 
said  street  as  aforesaid,  and  in  spite  of  the  appellant,  who  was  in 
said  wagon  and  driving  said  team,  and  without  fault  on  his  part, 
became  unmanageable  and  ran  away  with  great  speed  and  violence, 
throwing  the  appellant  from  his  said  wagon,  with  great  force  and 
v'olence,  whereby  he  was  greatly  and  permanently  injured  and 
crippled  for  life,  etc.,  to  his  damage  $4,000. 

The  second  paragraph  of  the  complaint  was  similar  to  the  first 
though  stating  the  facts  in  greater  detail,  and  omitting  the  ordi- 
nance of  said  city  set  out  in  the  first  ])aragraph. 

The  defendants  appeared  and  demurred  separately  to  each  para- 
graph of  said  complaint.     The  demurrers  were  overruled. 

The  appellees  then  filed  a  general  denial  to  the  complaint,  and 
the  case  was  submitted  to  a  jury  for  trial,  who  returned  a  verdict 
against  the  api^llees  and  in  favor  of  appellant,  for  $900,  and  the 
following  answers  to  the  following  interrogatories,  properly  sub- 
mitted to  them  by  the  court,  at  the  instance  of  the  appellees: 

'1.  Was  the  plaintiff's  team  in  the  habit  of  running  away? 
Ans.  No. 

"  8.  Had  both  of  the  horaes  that  plaintiff  was  driving  previously 
run  off?    Ans.  Yes. 

"  3.  Had  the  plaintiff's  team  tried  to  run  off  almost  immediately 
previous  to  the  time  plaintiff  complains  of  in  this  cause?    Ans.  . 
No. 

"4.  Did  the  plaintiff  see  the  portable  engine  before  he  was  neai' 
to  it,  and  in  time  to  have  avoided  the  danger?  Ans.  Yes;  but  ap- 
prehended no  danger. 

*'  5!  Did  the  jwrtable  engine  j^ossess  any  qualities  calculated  to 
scare  a  team  that  was  not  disposed  to  frighten?    Ans.  Yes. 

^'6.  Did  the  foot-crossing  of  the  street  and  the  rattling  and 
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jamming  forward  of  the  plaintifF's  load  of  stayes,  in  crossing  the 
same,  tend  to  scare  and  frighten  plaintiff's  team?  Ans.  Yes,  it 
added  more  fright  to  the  team. 

''  7.  Was  not  the  plaintiff's  injury  caused  by  his  jumping  off  his 
loaded  wagon?    Ans.  Yes. 

**  8.  Would  plaintiff  likely  have  been  hurt  so  badly  had  he  re- 
mained upon  his  wagon  and  load?    Ans.  Do  not  know. 

**  9.  Would  an  ordinarily  prudent  man  have  jumped  off  of  his 
wagon  when  going  at  the  rate  of  speed  the  plaintiff's  team  was? 
Ans.  Yes,  in  like  circumstances." 

The  appellees  moved  the  court  for  judgment  upon  the  special 
findings  of  the  jury,  on  the  grounds  as  stated  in  the  motion,  *'  that 
the  special  findings  are  inconsistent  with  the  general  verdict  of  the 
jury,  and  show  that  the  plaintiff  contributed  to  his  injury."  The 
conrtyOver  the  objection  of  the  appellant,  sustained  the  motion  and 
rendered  judgment  for  the  appellees,  to  which  the  appellant  prop- 
erly excepted. 

The  appellant  moved  the  court  for  judgment  in  his  favor  upon 
the  general  verdict,  which  motion  was  overruled,  and  he  excepted. 

The  appellant  also  moved  the  court  for  a  new  trial,  on  the  ground 
that  the  court  erred  m  overruling  his  motion  for  judgment  upon 
the  general  verdict.  It  can  hardly  be  believed  that  the  appellant 
m  fact  desired  a  new  trial.  However  this  may  be  his  motion  states 
no  cause  for  which  a  new  trial  could  be  granted,  and  it  will  not  be 
further  noticed. 

Are  the  special  findings  of  the  jury  inconsistent  with  the  general 
verdict?  It  will  not  be  pretended  that  the  answer  to  the  first,  third, 
fifth  or  ninth  interrogatories  is  at  all  in  conflict  with  the  general 
verdict.  By  their  answers  to  those  interrogatories,  the  jury  find 
that  the  appellant's  team  was  not  in  the  habit  of  running  off;  that 
said  team  had  not  immediately  before  the  accident  tried  to  run  off; 
and  that  the  appellees'  engine  was  calculated  to  scare  teams  not  dis- 
posed to  be  frightened.  Hot  is  there  any  thing  in  these  answers 
that  shows,  or  tends  to  show  negligence  on  the  part  of  the  appel- 
lant. 

The  answer  to  the  second  interrogatory  stated  that  the  horses  o^ 
the  plaintiff  had  both  run  off;  but  when  and  under  what  circum« 
stances,  is  not  stated.  There  is  nothing  wrong  in  dnving  a  team 
abng  the  streets  of  a  town  or  city,  which  had  years  before  run 
«way.     Nor  is  there  any  thing  in  such  use  of  a  team,  from  which 
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negMgence  ean  be  inferred.  Though  the  hoeseB  may  hanre  masy 
years  before  run  away,  the  team,  at  the  time  of  the  aocideBt,  ibaj 
have  been  gentle  and  easily  managed.  There  is  nothing  in  the 
anawer  to  the  second  interrogatory  inconsistent  with  the  general 
verdict,  or  that  taken  in  connection  with  the  general  verdict^  shows 
the  appellant  to  have  been  guilty  of  contnbatory  n^ligence. 
Foshay  v.  Town  of  GHen  Haven,  25  Wis.  288;  a.  c,  3  Am.  Bep. 
73. 

In  answering  the  fourth  interrogatory  the  jury  find  that  the  ap- 
pellant saw  the  portable  engine  in  the  street  in  time  to  have  avoided 
it,  but  that  he  apprehended  no  danger.  Believing,  as  the  jury  find 
the  appellant  did,  that  there  was  no  danger  in  driving  his  team 
along  the  street  and  past  the  engine  improperly  placed  in  the  street 
by  the  appellees,  he  was  not  guilty  of  negligence  in  attempting  to 
do  so.  For  aught  that  appears  he  was  driving  the  team  with  due 
care  and  had  it  under  his  control.  The  mere  fact  tliat  he  could 
see  the  engine  in  the  street  did  not  impose  upon  him  the  duty  of 
abandoning  the  street,  or  stopping  to  ins|)ect  the  engine,  and  de- 
termine at  his  peril,  whether  it  would  probably  frighten  his  team. 
Jones  V.  Housatonic  R.  Co.,  107  Mass.  261;  Reeves  \.  Delaware,  etc., 
R,  Co.,  30  Penn.  St.  454;  Humphreys  v.  Armstrong  Oavnty,  56 
id.  204.  Tlie  appellant,  though  he  saw  the  engine,  was  not  bound 
to  anticipate  all  the  ]Xirils  to  which  he  might  be  exposed  in  driving 
]iast  it,  or  to  refrain  sibsolutely  from  pursuing  his  usual  cooise  on 
account  of  unseen  and  unknown,  though  probable  risks*  Some 
risks,  such  as  arise  from  obstructions  in  highways,  are  taken  con- 
stantly by  the  most  prudent  of  men,  and  where  as  in  this  case 
the  party  pursues  the  usual  course,  believing  it  to  be  safe,  he  ia 
not  guilty  of  contributory  n^ligence.  It  was  a  question  for  the 
lory,  and  by  their  general  verdict  they  have  found  upon  this  point 
m  favor  of  the  apjiellant,  and  with  it  this  special  finding  is  not  ir- 
reconcilable or  necessarily  inconsistent. 

To  the  sixth  interrogatory  the  jury  answered,  that  the  foot-cross- 
ing on  the  street,  and  the  ^'jamming  forward  "of  the  load  of 
staves  added  to  the  fright  of  the  team.  The  loading  of  the  appd- 
lant's  wagon  with  staves  was  not  an  aot  of  n^igenoe  <hi  his  part, 
and  that  the  running  of  the  team,  the  rapid  motion  of  the  wagon, 
and  the  consequent  rattling  of  the  staves  and  the  displacement  of 
the  load,  should  have  added  to  the  fright  of  the  team  is  probable; 
hnt  as  this  was  the  result  of  the  original  fright  caused  by  the  wrong- 
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fixl  act  of  tbe  appellees,  the  appellant  shoald  not  be  held  responsi- 
ble. 

There  is  nothing  in  this  answer  inconsistent  with  the  general 
verdict,  or  that  shows  negligence  on  the  part  of  the  appellant. 

In  answer  to  the  seventh  interrogatory,  the  jury  say  that  the  ap- 
pellant's injury  was  caused  by  his  jumping  from  his  wagon.  But 
this  must  be  taken  in  connection  with  the  genei*al  verdict.  It  is 
not  to  be  expected  that  a  person,  acting  under  the  excitement  and 
confusion  of  mind  incident  to  the  appellant's  situation,  will  always 
be  able  to  do  the  best  thing,  that  under  the  circumstances,  could 
possibly  be  done.  If  he  acts  as  ordinarily  prudent  men  would  act 
in  Yiew  al  the  emergency,  that  is  all  the  law  requires.  There  is 
nothing  therefore  in  this  finding  inconsistent  with  the  general 
verdict.  The  special  answer  to  the  ninth  interrogatory,  which  is 
upon  this  point  the  same  as  the  general  verdict,  finds  that  a  pru- 
dent man,  acting  under  the  same  circumstances,  would  have  done 
just  what  the  appellant  did.  Eldridge  v.  Long  Island  R,  Co,,  1 
Sandf.  89;  Ingalls  v.  Bills,  9  Mete.  1;  Railroad  Go.  v.  Aspell,  23 
Penn.  St.  147;  Prink  v.  PoHer,  17  ID.  406. 

There  is  nothing  in  the  answer  to  the  eighth  interrogatory.  The 
jury  say  that  they  do  not  know  that  the  appellant  would  have  been 
so  badly  injured  had  he  not  jumped  from  the  wagon;  this  is  all. 

The  answer  to  the  interrogatories,  taken  singly  or  collectively^ 
are  consistent  with  the  general  verdict,  and  do  not  show  that  the 
appellant  was  guilty  of  contributory  negligence. 

Per  Ouriam. —  It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  below  be  reversed,  at  the  costs  of  the  appellees,  and 
that  the  conrt  be  instructed  to  render  judgment  upon  the  general 
verdict  in  f^vor  of  the  appellant  and  against  the  appellees,  for  the 
amount  found  by  the  jury,  with  interest  thereon  from  the  return 
thereof  until  judgment  shall  be  rendered  in  accordance  with  this 
mstniction. 

Ok  Pexition  fo&  a  Behearikg. 

MoRBis,  G.  The  appellees  ask  a  rehearing  in  this  case,  on  the 
gromid,  that  as  they  contend,  the  opinion  reversing  the  judgment 
below  is  contraiy  to  the  uniform  rulings  and  decisions  of  this  court 
upon  the  questions  involved. 

Upon  the  trial,  the  jury  returned  a  general  verdict  in  flavor  of 
the  appellaat,  wit!  answiers  to  interrogatories  submitted  by  the  ap* 
Vol.  XLIT  — 62 
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poUees.  It  is  insisted  that  the  answers  returned  by  the  jury  to  the 
interrogatories  arc  irreconcilable  with  the  general  verdict,  and  must 
control  it;  that  the  answers  to  the  interrogatories  show  that  the  ap- 
pellant was  guilty  of  negligence  contributing  to  the  injury  of  which 
he  complained,  and  that  the  appellees  were  therefore  entitled  to 
judgment  upon  these  findings,  nothwithstanding  the  geneiiil  ver- 
dict. 

The  answers  to  the  interrogatories,  which  are  claimed  to  be  in- 
consistent with  the  general  verdict,  are, 

'^  Had  both  of  the  horses  that  plaintiff  was  driving  previously 
run  off?    Answer.     Yes. 

'^  Did  the  portable  engine  possess  any  qualities  calculated  to  scare 
a  team  that  was  not  disposed  to  frighten?    Answer.     Yes. 

^'  Did  the  plaintiff  see  the  portable  engine  before  he  was  near  to 
'it,  and  in  time  to  have  avoided  the  danger?    Answer.     Yes;  but 
apprehended  no  danger." 

The  answer  to  the  first  of  the  above  interrogatories,  obviously, 
is  not  in  anyway  inconsistent  with  the  general  verdict,  which  found 
the  appellant  to  be  without  fault  and  free  from  negligence.  The  an- 
swer does  not  find  at  what  time,  how  many  years  before  the  acci- 
dent, the  horses  had  run  off.  They  might  have  run  off  years 
before,  and  yet  have  been  perfectly  gentle  and  manageable  at  the 
time  of  the  accident.  And  this  answer,  in  connection  with  the 
general  verdict,  must  be  held  to  mean  this  and  nothing  more. 

The  answer  that  ^'  the  portable  engine  had  qualities  calculated 
to  scare  a  team  not  disposed  to  frighten,"  is  not  only  not  inconsist- 
ent with,  but  confirmatory  of,  the  general  verdict. 

If  the  engine  had  no  qualities  calculated  to  frighten  teams,  it 
would  be  difficult  to  support  a  verdict  which  gives  a  party  damage 
for  the  alleged  fright  of  a  team  by  such  an  engine.  The  general 
verdict  implied  just  what  the  jury  found  in  answer  to  this  interro- 
gatory. It  can  not  therefore  be  said  to  be  inconsistent  with  the 
general  verdict. 

The  jury,  in  answer  to  the  fourth  interrogatory,  say:  "The 
plaintiff  saw  the  portable  engine  before  he  was  near  to  it,  and  in 
time  to  have  avoided  the  danger,  but  he  apprehended  no  danger." 

Is  this  answer  irreconcilable  with  the  general  verdict?  and  does  it 
show  that  the  appellant  was  guilty  of  contributory  negligence? 

The  jury  by  this  answer  do  not  find  that  the  appellant  saw  or 
knew  the  danger  to  which  he  might  be  exposed  in  passing  the  en* 
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gine»  wrongfally  placed  and  maintained  in  the  street  by  the  ap- 
pellees. On  the  contrary^  it  is  expressly  found  that  he  did  not  — 
that  he  apprehended  no  danger.  He  saw  the  engine,  the  obstruc- 
tion, in  the  street  —  this  was  all  —  and  apprehended  no  danger 
from  passing  it.  It  is  of  the  very  natui*e  of  an  obstniction  in  a 
highway  or  street,  which  is  calculated  to  frighten  teams,  to  be 
Tisible.  For  any  thing  that  appears,  teams  had  been  driven  dully 
past  the  engine,  which  had  been  wrongfully  in  the  street  for 
months.  Teams  may  be  driven  past  such  an  obstruction  witlK.ut 
taking  fright.  It  could  not  be  foreseen  or  predetermined  wheUier 
the  team  would  at  all  times,  or  this  particular  time,  take  fright  at 
the  obstruction,  though  calculated  to  frighten  teams.  The  ap|)el- 
lant  was  therefore  not  guilty  of  negligence  in  attempting  to  drive 
his  team  past  the  obstruction  in  question.  It  was  a  risk  he  might 
take  without  negligence  on  his  part.  The  law  upon  this  subject  is 
well  stated  by  Shearman  and  Kedficld  on  Negligence.  Tiiey  stiy, 
sec.  31:  "Nor  even  where  the  plaintiff  sees  that  the  defendant 
has  been  negligent,  is  he  bound  to  anticipate  all  the  perils  to  which 
he  may  possibly  be  exposed  by  such  negligence,  or  to  refrain  abso- 
lutely from  pursuing  his  usual  course  on  account  of  risks  to  which 
he  is  probably  exposed  by  the  defendant's  fault  Some  risks  ai*e 
taken  by  the  most  prudent  men;  and  the  plaintiff  is  not  debarred 
from  recovery  for  his  injury,  if  he  has  adopted  the  course  which 
most  prudent  men  would  take  under  similar  circumstances."  This 
doctrine  has  often  been  applied,  and  is  iieculiarly  applicable  to 
cases  like  this.  The  obstruction  is  seen  in  the  street;  thei*e  is  room 
to  pass  it;  it  is  not  known  that  it  will  cause  fright;  and  the  traveller, 
with  due  care,  knowing  the  temper  of  his  horses  and  having  con- 
trol of  them,  believing  there  is  no  danger,  attempts  to  pass.  In 
doing  this,  he  is  not  guilty  of  negligence;  he  takes  the  risk  which 
a  prudent  man  would  take,  and  nothing  more.  Such  an  assumjv 
tion  of  risk  affords  no  excuse  for  the  wrong-doer — the  party  wlio  ' 
wrongfully  placed  the  obstruction  in  the  street. 

In  the  case  of  Judd  v.  Fargo^  107  Mass.  264,  where  a  farmer  had 
left  a  sled  with  tubs  upon  it  in  the  highway,  calculated  to  frighten 
horses,  at  which  the  plaintiff's  hoise  took  fright  in  being  driven 
past  it  and  was  killed,  it  was  not  pretended,  or  even  claimed,  that 
the  plaintiff  was  guilty  of  contributory  negligence,  though  the  ob- 
itmction  could  be  seen  for  a  considerable  distance. 

In  the  case  of  Jones  v.  Hausaionic  R,  Oo.,  107  Mass.  261,  the 
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same  doctrine  is  held.  It  appeared  in  this  case  that  the  raifaioad 
company,  at  the  crossing  of  the  Iiighway,  maintained  a  derrick  for 
the  purpose  of  loading  and  unloading  freight.  The  derrick  had  an 
upright  shaft  twelve  feet  high,  and  a  horizontal  ann  fourteen  feet 
long,  so  located  that  the  arm  might  be  swung  north,  and  then  the 
freight  suspended  from  it  would  hang  about  four  feet  within  the 
located  limits  of  the  road,  but  ten  or  twelve  feet  from  the  travelled 
track  of  the  same.  There  was  conflicting  testimony  as  to  how  far 
the  derrick  could  be  seen;  some  of  the  witnesses  said  ten  or  twelve 
rods;  others  that  it  could  be  seen  only  for  a  shoii;  distance.  Tlic 
evidence  showed  that  the  plaintiff's  horse  had  shied  at  a  box  car 
some  distance  from  the  derrick;  that  shying,  the  horse  tiirne<l 
soutli,  and  was  then  frightened  by  the  derrick.  The  court  held 
the  plaintiff  entitled  to  recover. 

In  the  case  of  Poshay  v.  Toton  of  fffew  Haven,  25  Wis.  288;  s.c, 
3  Am.  Rep.  73,  it  was  held  that  the  defendant  was  liable  for  an  in- 
jur}' resulting  from  the  fright  of  a  horse  at  a  large  black  log  left  in 
the  highway  by  the  defendant,  though  not  in  the  travelled  path  of 
the  road.  The  horse  was  frightened  as  the  defendant  drove  past. 
Though  the  obstruction  was  visible,  it  was  not  claimed  that  the 
plaintiff  was  guilty  of  negligence  in  driving  past  it,  with  due  care. 
Morse  T.  Richmond,  41  Vt.  288;  Johnson  y,  Bdden,  2  Laos.  433. 
In  this  case  the  court  quote  the  rule  as  laid  down  by  Shearman  and 
Redfield  above,  and  say  that  it  is  fully  sustained  by  the  case  of 
Clayards  v.  Deihick,  12  Q.  B.  439. 

The  appellees  say,  that  the  question  in  Wisconsin  and  the  New 
England  States  is  governed  by  the  statutes  of  those  States.  True, 
in  most  of  those  States  there  are  statutes  making  towns  liable  for 
the  non-repair  of  highways,  but  there  is  no  statute  in  any  of  them 
upon  the  subject  of  contributory  negligence.  The  law  npon  that 
subject,  the  only  question  here  involved,  is  the  common  law,  the 
same  law  that  is  in  force  in  Indiana. 

It  is  said  that  the  decision  of  this  court,  in  the  case  of  Tlwmp* 
son  V.  Cincinnati,  etc.,  R.  Cb.,  54  Ind.  197,  is  opposed  to  the  rul- 
mg  in  this  case.  The  decision  in  the  former  case  rests  upon  the 
fact  that  the  danger  was  not  only  apparent,  but  believed  and 
known  to  exist,  by  the  plaintiff,  at  the  time  the  accident  occurrad; 
that  with  such  knowledge,  and  believing'  the  passage  of  the  street 
to  be  dangerous,  he  ordered  his  servant  to  get  out  of  the  wagon  and 
take  the  horse  across  the  street.     The  court  very  properly  held,  that 
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under  such  circumstances,  the  plaintiff  assumed  the  risk  and  pro- 
ceeded at  his  peril.  In  this  case,  though  the  engine  was  seen,  the 
danger  was  not  apprehended  or  believed  to  exist.  The  facts  upon 
which  the  decision  rests  in  the  case  cited  are  absent  in  the  case  now 
before  us. 

It  is  also  said  that  the  case  of  President ,  etCy  v.  Duwuehsli,  2 
Ind.  586,  is  opposed  to  the  conclusion  reached  in  this  case.  In 
that  case  it  was  held^  that  where  the  plaintiffs  alleged  in  their 
decltration  tliat  they  knew  the  location  and  situation  of  a  boiler 
before  the  rise  of  the  river,  and  that  after  the  rise  of  the  river 
tliey  could  not  see  it,  and  ran  their  boat  upon  it,  they  were  shown 
to  have  been  gailty  of  negligence,  which  would  defeat  a  recovery. 
The  court  simply  held,  that  wliere  a  party  runs  his  boat  volunta- 
rily upon  a  known  obstruction,  he  can  not  recover  for  the  injury 
sustained  by  the  collision.  There  is  nothing  in  this  decision  in- 
consistent with  the  opinion  in  this  case. 

There  are  many  cases  holding  that  where  a  party  carelessly 
drives  upon  a  known  obstruction,  wrongfully  placed  in  the  high- 
way, or  against  a  vehicle  wrongfully  occui)ying  the  wrong  side  of 
the  street,  he  can  not  recover  for  an  injury  sustained  by  such  col- 
lision, because  of  his  own  negligence.  But  this  class  of  cases, 
which  may  be  found  in  the  reports  of  every  State,  and  in  all  the 
texi*books,  has  no  application  to  this  ease,  for  the  reason  that  here 
the  danger  was  not  foreseen;  the  appellant  did  not  know  that  his 
team  would  take  fright,  but  believed  the  contrary,  and  so  believ- 
ing, with  due  care  attempted  to  pass  the  obstruction.  He  was,  as 
the  general  verdict  finds,  free  from  fault. 

In  the  case  of  Thoman  v.  Western  U.  T.  Co.,  100  Mass.  15G,  the 
court  say:  '^  Because  there  is  an  obstacle  to  proceeding "  on  a 
highway,  "  it  does  not  follow  that  it  is  not  consistent  with  reasonable 
care  to  attempt  to  proceed."  In  Horton  v.  Ipswich,  12  Cush.  488, 
it  was  held  that  if  a  party  knew  that  a  road  was  obstructed,  but 
not  so  as  to  indicate  to  him  that  he  could  not  pass  it  with  safety, 
and.he  met  with  injury  while  proceeding  with  due  care,  he  might 
recover. 

The  petitioo  Har  a  rehearing  is  overmledL 
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LoEB  V.  City  of  Attica, 

(82  Ind.  17B.) 

Munieipal  corporation — ordinance — prohibiting  mU  of  intoxicating  liquor. 

Under  a  power  to  "  regalate  and  license,"  and  "  to  preserve  peace  and  good 
order  and  prevent  vice  and  immoralitj/'  a  city  noay  not  proliibit  tlie  sale  of 
intoxicants  on  Sunday,  when  the  legislature  has  prohibited  such  sale  gen- 
erally.* 

ACTION  for  a  penalty.      The  opinion  states  the  ease.      The 
plaintiff  had  judgment  below 

J,  McCahe  and  C.  M,  McCabe^  for  appellant. 
M.  Milfordy  for  appellee. 

Best,  C.  On  the  11th  day  of  August,  1880,  this  action  was 
brought  by  the  appellee  against  the  appellant  to  recover  a  penalty 
for  tlie  violation  of  an  ordinance  prohibiting  the  sale  of  intoxicat- 
ing liquors  within  the  city  on  the  Sabbath  day. 

Before  the  mayor  the  appellee  recovered,  and  upon  appeal  the 
appellant  moved  to  dismiss  the  case  because  the  city  had  no  power 
to  puss  the  ordinance.  This  motion  was  overruled  ;  the  cause  was 
tried  by  the  court  and  final  judgment  rendered  tigainst  the  appel- 
lant. 

The  only  question  on  this  appeal  is  whether  the  city  possessed  the 
power  to  pass  the  ordinance. 

As  nothing  appears  to  the  contrary  it  will  be  presumed  that  the 
city  of  Attica  was  incoi-porated  under  the  general  law  for  the  in- 
corporation of  cities.  Lowrey  v.  City  of  Delphi y  55  ind.  250  ;  Bes- 
sonies  v.  City  af  IndiamtpoJia,  71  id.  189. 

The  general  \\i\v  for  the  incorporation  of  cities  provides  that  the 
common  council  shall  have  power  to  enforce  ordinances  "To  reg- 
ulate and  hcense  all  inns,  taverns,  or  other  places  used  or  kept  for 
})ublic  entertainments  ;  also  all  shoi)s,  or  other  phices,  kept  for  the 
sale  of  articles  to  be  used  in  and  u])on  the  premises."  Thirteenth 
subdivision  of.  section  53.  Section  54  provides  that  "  to  exact 
Lcenae  money  from  all  persons  licensed  to  retail  intoxicating  liqaon 
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by  county  or  State  authority,  and  to  regulate  all  places  where  in- 
toxicating liquors  are  sold  to  be  used  on  the  premises,  the  com- 
mon council  shall  ha\t}  jurisdiction  two  miles  beyond  the  city 
limits." 

These  sections  confer  the  power  to  require  a  license  to  retail 
within  the  city,  and  authorize  the  common  council  to  regulate  all 
places  where  intoxicating  liquors  are  sold  to  be  used  upon  the 
premises.  Th^  y  do  not  liowever  authorize  the  common  council 
to  regulate  places  where  intoxicating  liquors  are  sold  not  to  be  used 
upon  the  premises,  nor  to  regulate  places  where  they  are  not  sold 
unless  other  articles  are  sold  to  bp  used  upon  the  premises. 
Tlie  power  conferred  is  limited.  These  sections  do  not  confer  the 
power  to  prohibit  the  sale  of  intoxicating  liquors  within  the  city, 
nor  to  regulate  the  places  where  such  liquors  are  sold,  except  the 
places  where  they  are  sold  to  be  used  upon  the  premises.  There 
is  no  power  to  regulate  other  places  where  they  are  sold,  nor  to  pro- 
hibit the  sale  of  them  generally  in  the  city.  The  ordinance  in  ques- 
tion does  not  purport  to  regulate  any  place  where  intoxicating 
liquors  are  sold  to  be  used  upon  the  premises,  but  prohibits  the 
sale  absolutely  at  all  })laces  within  the  city  on  the  Sabbath  day. 
'J'his  ordinance  is  manifestly  not  within  the  power  conferred  by 
these  sections. 

It  is  also  insisted  that  the  seventh  subdivision  of  section  53, 
which  provides,  that  the  common  council  shall  have  power  *'To 
preserve  peace  and  good  order,  prevent  vice  and  immorality,  and 
quell  riots  and  disorderly  assemblages,"  confers  the  power  to  pass 
the  ordinance  in  question.  If  the  power  to  regulate  places  where 
intoxicating  liquors  are  sold  to  be  used  upon  the  premises  had  not 
been  expressly  conferred,  and  the  legislature  had  not  undertaken 
to  prohibit  sales  of  intoxicating  liquors  at  all  i^laceg  within  the 
State  on  the  Sabbath  day,  there  would  be  much  force  in  this  posi- 
tion, liiit  as  the  power  to  regulate  certain  places  where  intoxicating 
liquors  arc  sold  has  been  expressly  conferred,  and  the  legislature 
has  enacted  general  laws  upon  this  subject,  we  cannot  think  that 
the  power  to  adopt  tlie  ordinance  in  question  has  been  conferred  by 
implication. 

It  is  said  in  Dillon  on  Municipal  Corporations  (2d  ed.),  §  298,  that 
"  Where  there  are  general  laws  of  the  State  respecting  the  sale  of 
intoxicating  liquors,  a  public  corporation,  by  virtue  of  a  general 
power  '  to  make  all  by-laws  that  may  be  necessary  to  preserve  the 
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peace,  good  order,  and  internal  police'  therein,  is  not  authorized 
to  paiB  an  ordinance  requiring  a  corporate  license,  and  punishing 
persons  who  sell  such  liquors  without  being  thus  licensed." 

If  cities,  under  such  power,  where  general  laws  are  in  force  upon 
the  subject,  have  no  authority  to  require  a  license,  or  to  punish 
for  selling  liquors  without  a  license,  it  must  follow  that  they  ha^e 
no  power  to  prohibit  the  sale  of  such  liquors,  or  to  punish  persons 
who  sell  them  in  violation  of  such  ordinances. 

The  appellee  refers  us  to  the  case  of  Megowan  y.  GommonwedUh, 
2  Met.  (Ky.)  page  3,  where  a  similar  ordinanoe  was  sustained.  The 
cases  are  unlike.  The  legislature  of  Kentucky  conferred  the 
power  upon  the  cities  to  pass  all  ordinances  for  its  goremment 
not  inconsistent  with  the  Constitution  of  the  State  or  of  the  United 
States.  Under  this  power,  which  was  ample,  the  ordinance  was 
passed  and  sustained. 

We  have  been  referred  to  no  other  law,  and  know  of  none,  that 
confers  the  authority,  and  therefore  think  the  city  possessed  no 
power  to  pass  the  ordinance  in  question,  and  that  the  court  erred 
in  overruling  the  appellant's  motion  to  dismiss  the  case. 

Per  Curiam, — It  is  therefore  ordered,  upon  the  foregoing  opin- 
ion, that  the  judgment  be  and  it  is  hereby  in  all  things  reversed,  at 
the  appellee's  costs,  with  instructions  to  sustain  the  appellanf  s  mo- 
tion to  dismiss  the  case. 


State  ex  rel.  Stalla&d  v.  Whits. 

(68  Ind.  878.) 

BehooU — di^quaHfloatwnfar  adanmtn. 

The  trastees  and  faculty  of  a  pabUo  university  may  not  refuse  admission  or 
exclude  students  because  thej  are  members  of  a  Greek  letter  fraternity  or 
other  secret  college  society. 

MANDAMUS.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

* 

J.  R.  Ooffr^a^,  T.  A.  Stmrni,  T.  B.  Ward,  R.  P.  D$ffmri,  O.  JE. 
Late,  J.  8,  McMiUen  and  W.  F.  Seversatiy  tor  appellant 


MAY  TERM,  1882.  .  49^ 


State  ex  rel.  Stallard  v.  White. 


J.  A.  Sleifiy  W,  D,  WaUace,  H.  W.  Chaae,  F.  S.  Cimae,  F.  W. 
Ohaae,  O.  W.  OoUinSy  R,  F.  Davidsofi,  J,  C,  Davidson  and  D.  P. 
Baldwin,  for  appellees. 

XiBLACK,  J.  This  was  an  application  by  the  State,  on  the  re- 
lation of  Samuel  F.  Stallard,  against  Emerson  E.  White,  Harvey 
W.  Wiley,  David  G.  Herron,  Langdon  S.  Thompson,  Charles  L. 
Ingeisoll,  Robert  P.  H.  Weyher,  John  A.  Maxwell,  William  F.  M. 
(toss,  Charles  R.  Barnes,  Edward  E.  Smith,  Edna  D.  Baker  and 
Annie  Peek,  for  a  mandamus. 

The  complaint  avenged  that  the  relator  is  now,  and  for  many 
years  last  past  has  been,  a  resident  citizen  and  tax-payer  of  the 
State  of  Indiana,  and  that  he  is  now,  and  for  several  yeara  last 
past  has  been,  the  duly  appointed  and  acting  guardian  of  the  peiv 
i^on  and  estate  of  Thomas  P.  Hawley,  who  is  of  the  age  of  nine- 
teen years,  a  native  of  the  State  of  Indiana,  and  Jias  always  re- 
sided, and  still  resides,  in  said  State;  tliat  pursuant  to  tlic  laws  of 
the  State  of  Indiana,  Purdue  University  has  been  located  and  or- 
ganized near  the  city  of  Lafayette,  in  said  State,  and  that  said 
university  is  now,  and  for  several  years  last  past  has  been,  engaged 
in  the  education  of  a  portion  of  the  young  men  and  young  women, 
and  of  the  children  of  this  State;  that  said  univeraity  is  fully 
equipped  with  the  necessary  buildings  and  appai-atus  for  the  busi- 
ness in  which  it  is  engaged,  and  has  a  full  cori)s  of  teachers;  that 
the  defendants  to  this  proceeding  are  such  teachers,  and  have  as- 
sumed to  be,  have  been  lieretofore  acting  as,  and  now  are,  the 
faculty  of  said  university,  with  the  said  Emerson  E.  White  as  the 
president  thereof;  that  said  university  is  the  agricultural  college  of 
the  State  of  Indiana^  and  was  endowed  under  and  by  virtue  of  an 
act  of  the  Congress  of  the  United  States,  entitled  "  An  act  donat- 
ing public  lands  to  the  several  States  and  Territories  which  mav 
provide  colleges  for  the  benefit  of  agriculture  and  the  mechanic 
arts,"  approved  July  2d,  1862,  and  the  acts  of  Congress  supple- 
mentary thereto,  and  is  maintained  by  the  income  of  such  endow- 
ment, and  by  appropriations  made  by  the  general  assembly  of  the 
State  of  Indiana;  that  said  Thomas  P.  Hawley  is  a  tax-payer  of 
said  State,  was  at  the  time  hereinafter  mentioned,  and  is  now  free 
from  any  disease  or  mental  or  physical  defects,  and  was  then  and 
still  \%y  in  all  respects,  qualified  and  fitted  for  admission,  and  had 
the  right  to  be  admitted,  as  a  student  in  said  university;  that  the 
Vol.  XLII  ~  63 
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defendants,  so  constituting  and  acting  as  the  faculty  of  said  uni- 
versity prior  to  the  time  hereinafter  mentioned,  and  amongst 
others,  made  and  prescribed  the  following  regulation,  known  as 
regulation  No.  3,  for  the  government  of  said  university: 

**  No  student  is  permitted  to  join  or  be  connected  as  a  member  or 
otherwise  with  any  so-called  Greek  or  other  college  secret  society; 
and  as  a  condition  of  iidmission  to  the  university,  or  promotion 
therein,  each  student  is  required  to  give  a  written  pledge  that  be 
or  she  will  observe  this  regulation.  A  violation  of  this  regulation 
and  pledge  forfeits  the  right  of  any  student  to  class  promotion  at 
the  end  of  the  year,  and  to  an  honorable  dismissal." 

The  complaint  further  averred  that  on  the  8th  day  of  Septem- 
ber, 1881,  the  defendants,  as  teachers  in  and  so  constituting  the 
faculty  of  said  university,  opened  such  university  for  the  reception 
and  instruction  of  students  therein,  that  being  the  time  api)ointed 
for  the  begmning  of  a  school  term  in  the  university;  that  on  said 
8th  day  of  September,  1881,  the  defendants,  as  such  faculty,  had 
the  power  and  authority,  and  it  was  their  duty  to  admit  properly 
qualified  persons  as  students  in  said  university;  that  on  that  day 
the  said  Thomas  P.  Hawley,  being  then  and  there  qualified  for  ad- 
mission in  said  university  as  hereinbefore  stated,  and  being  desir- 
ous of  pursuing  a  course  of  study,  which  had  theretofore  been 
agreed  upon  between  him  and  the  defendant  White,  as  the  presi- 
dent of  the  faculty,  and  which  course  of  study  was  within  the  reg- 
ular course  prescribed  by  the  faculty  for  the  university,  presented 
himself  to  the  defendants,  as  such  teachera  and  faculty,  and  asked 
to  be  admitted  as  a  student  to  receive  instruction  in  the  university, 
and  then  and  there  tendered  all  the  i^equired  fees  for  admission  as 
a  student  therein;  that  at  that  time  the  university  waa  not  full, 
but  there  was  ample  room  for  said  Hawley  as  a  student  therein;  that 
the  said  Hawley  was  then  ready  and  willing,  has  ever  since 
been  and  still  is  ready  and  willing  to  conform  to  all  rightful 
and  proper  rules  and  regulations  prescribed  for  the  govern- 
ment of  the  university;  that  at  the  time  the  said  Hawley  so  pre- 
sented hioiself  for  admission  in  said  university,  the  defendant 
White,  as  the  president  of  the  faculty,  tendered  to  him  a  written 
pledge,  which  he,  the  said  White,  required  him,  the  said  Hawley, 
to  sign,  which  pledge  was  substantially  as  follows: 

**  I  do  hereby  state  upon  my  honor  that  in  the  month  of  April 
last,  when  I  applied  for  and  received  an  honorable  dismission  from 
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Purdue  University,  I  was  not  a  member  of  any  so-called  Greek 
fraternity,  or  other  college  secret  society,  and  at  the  time  I  con- 
nected myself  with  a  chapter  of  the  Sigma  Chi  fraternity  I  did  not 
intend  returning  to  Purdue  University.  I  do  solemnly  2)romi8e 
that  I  will  disconnect  myself  as  an  active  member  of  the  Sigma 
Chi  fraternity  during  my  connection  with  Purdue  University.'' 

That  said  Hawley  refused  to  sign  said  pledge,  but  then  and 
there  expressed  himself  as  ready  and  willing  to  obey  and  conform 
to  any  and  every  existing  rule  and  regulation  of  said  university, 
and  any  and  every  rightful  and  lawful  rule  and  regulation  which 
might  thereafter  be  prescribed  by  the  proper  authorities  acting  for 
the  university,  saving  and  excepting  any  rule  or  regulation  which 
might  forbid  his  connection  with  said  Sigma  Chi  fraternity,  or 
other  societies  connected  with  colleges,  and  commonly  known  as 
"  Greek  Fraternities." 

The  complaint  then  proceeded  as  follows:  **And  said  relator 
avers  that  said  Sigma  Chi  fraternity  is  one  of  a  class  of  secret 
societies,  which  are  and  for  many  years  have  been  established,  per- 
mitted and  encouraged  in  very  many  of  the  oldest  and  best  colleges 
of  the  United  State?;  tliat  such  societies  are  commonly  known  as 
*  Greek  Fraternities,'  from  the  fact  that  they  are  usually  named 
from  letters  of  the  Greek  alphabet;  that  such  societies  embrace 
among  their  members  presidents  and  professora  in  colleges,  senators 
and  representatives  in  Congress,  judges,  hiwyers,  i)hysicians,  min- 
isters of  the  gospel,  and  very  many  persons  of  almost  every  calling, 
distinguished  for  their  intellectual  and  moral  worth;  that  the  ob- 
ject and  aim  of  such  societies  is  to  elevate  the  standard  of  education, 
and  to  secure  among  their  members  advanced  culture  in  tlie 
classics  and  in  the  liberal  arts  and  sciences ;  that  the  basis  of  such 
societies  is  morality  ;  that  there  is  nothing  in  the  constitution, 
aims  or  objects  of  such  societies  which  is  inimical  to  the  Constitu- 
tion and  laws  of  the  United  States,  or  to  the  Constitution  ^nd  laws 
of  the  State  of  Indiana,  and  that  the  tendency  of  such  societies  is 
to  promote  the  moral  and  educational  interests  of  their  membei*s, 
the  true  interests  of  learning,  and  the  highest  and  best  interests  m 
every 'department  of,  the  institutions  with  which  they  are  con- 
nected." 

The  complaint  still  further  averred,  that  upon  the  refusal  of  the 
said  Hawley  to  sign  the  pledge  tendered  to  him  by  the  defendant 
White,  as  above  set  forth,  the  defendants,  so  constituting  the  f»*^- 
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ulty  of  said  Purdue  University,  refused,  and  have  ever  since  con- 
tinued to  refuse,  to  admit  him,  said  Hawley,  as  a  student  in  said 
university,  assigning  as  their  only  reason  for  not  admitting  him  as 
a  student  therein,  his  refusal  to  sign  the  pledge  so  tendered  him 
by  the  defendant  WJiite.  Whei-efore  the  relator  prayed  that  a  writ 
of  mandate  might  issue,  directed  to  the  defendants  commanding 
them  to  admit  the  said  Hawley  as  a  student  in  the  university. 

An  alternative  writ  of  mandate  was  issued  to  the  defendants, 
who  thereupon  appeared  to  the  action  and  demurred  to  the  com- 
plaint, for  want  of  sufficient  facts  to  entitle  the  relator  to  the  relief 
demanded  ;  but  before  final  action  was  taken  upon  their  demuner, 
they  moved  tu  strikeout,  iis  irrelevant  and  immaterial,  all  that 
part  of  the  complaint,  having  reference  to  the  chai'acter,  objects 
and  aims  of  the  Sigma  Chi  fraternity,  and  of  the  class  of  college 
societies  to  which  it  belongs,  and  which  is  included  within  quota- 
tion marks,  and  their  motion  was  sustained. 

The  court  then,  upon  further  consideration,  sustained  the  de- 
murrer to  the  complaint,  and  the  relator  declining  to  plead  further, 
final  judgment  was  rendered  in  favor  of  the  defendants. 

Error  is  assigned  upon  the  striking  out  of  a  part  of  the  complaint 
as  above  stated,  and  upon  the  decision  of  the  court  sustaining  the 
demuiTer  to  the  complaint. 

Purdue  University  constitutes  no  part  of  oar  system  of  common 
schools,  and  has  no  direct  connection  with  that  system;  but  it  is 
an  institution  of  learning  primarily  endowed  by  Congress,  and  con- 
tinued m  existence  vary  largely  by  appropriations  made  by  the 
general  assembly  of  this  State.  It  is  tlierefore  ah  educational  in- 
stitution sustaining  relations  to  the  people  at  large  analogous  to 
those  occupied  by  other  public  schools  and  colleges  of  the  State, 
maintained  at  public  expense,  and  one  in  which  all  the  inhabitants  * 
of  the  State  have  a  common  interest  The  general  principles  un*  » 
deriying  the  educational  system  of  State  are  consequently  ap- 
plicable to  the  government  and  control  of  the  Purdue  University, 
and  in  the  absence  of  express  legislative  provisions,  must  b«  invoked 
in  determining  the  powers  which  that  institution  may  exercise. 

The  fourth. section  of  the  act  of  the  general  assembly  of  this 
State,  accepting  the  donation  made  by  Congress  for  the  support  of 
agricultural,  colleges,  and  providing  for  the  location  and  organiza- 
tion of  Poidae  Univearsity,  approved  May  6,  1869«  reads  as  follows: 
'Prom  and  after  the  date  of  the  locatu  n  made  as  afrresaid,  the 
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corporate  nAime  of  the' Trustees  Of  (lie  Iiiiliaua  Agricultural  College 
shsjl  be  *Tlie  Trustees  of  PuriUie  University/  and  they  shall  take 
in  charge,  have,  hold,  posscjss  and  manage  all  and  singular  the  prop- 
erty and  moneys  comprehended  in  said  donations,  as  also  the  fund 
derived  from  the  sale  of  the  land  scrip  donated  under  said  *  act  of 
Congress,'  and  the  increase  thereof,  and  all  moneys  or  other  prop- 
erty which  may  hereafter  at  any  time  be  donated  to  and  for  the 
use  of  said  institution.  They  shall  also  have  power  to  organize 
said  university  ■  in  conformity  with  the  purposes  set  forth  in 
said  act  of  Congress,  holding  their  meetings  at  such  times  and 
phices  as  they  may  agree  on,  and  a  majority  of  their  number  con- 
stituting a  quorum.  They  shall  provide  a  seal;  have  power  to  elect 
all  professors  and  teachers,  removable  at  their  pleasure;  fix  and 
regulate  compensations;  do  all  acts  necessary  and  expedient  to  put 
and  keep  said  university  in  operation,  and  make  all  by-laws,  rules 
and  regulations  required  or  proper  to  conduct  and  manage  the 
same." 

This  section  confers  no  greater  power  on  the  trustees  of  Purdue 
University,  as  regards  making  rules  and  regulations  for  its  conduct 
and  management,  than  is  usually  conferred  upon  like  officers  of 
similar  institutions,  and  leaves  the  question  as  to  who  are  entitled 
to  admission  as  students  in  that  university  to  be  determined  by  the 
principles  underlying  our  general  system  of  education  to  which 
reference  has  already  been  made. 

The  admission  of  students  in  a  public  educational  institution  is  one 
thing,  and  the  government  and  control  of  students  after  they  are 
admitted,  and  have  become  subject  to  the  jurisdiction  of  the  insti- 
tution, is  quite  another  thing. 

The  first  rests  upon  well  established  rules,  either  prescribed  by 
law  or  sanctioned  by  usage,  from  which  the  right  to  admission  is 
to  be  determined.  The  latter  rests  largely  in  the  discretion  of  the 
officers  m  charge,  the  regulations  prescribed  for  that  purpose  being 
subject  to  modification  or  change  from  time  to  time  as  supposed 
emergencies  may  arise. 

Havinff  in  view  the  various  statutes  in  force  in  tliis  State  touch 
ing  educational  affairs,  and  the  decisions  of  this  court  as  well  as  of 
other  courts,  bearmg  on  the  general  subject,  we  thmk  it  may  be 
safely  said  that  every  mhabitant  of  this  State  of  suitable  age,  and 
of  reasonably  good  moral  character,  not  afflicted  with  any  conta- 
gions or  loathsome  disease,  and  not  incapacitated  by  some  mental  or 
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physical  infirmity,  is  entitled  to  admission  as  a  student  in  the  Pur- 
due University. 

This  right  of  admission  may  not  be  enforced  when  there  is  not 
sufficient  room  in  the  university,  and  may  be  postponed  until  the 
applicant  has  made  some  proficiency  in  merely  preliminary  studies; 
but  it  is  a  right  which  the  trustees  are  not  authorized  to  materially 
abridge,  and  which  they  cannot  as  an  abstract  proposition  right- 
fully deny.  Cory  v.  Carter,  48  Ind.  327;  s.  c,  17  Am.  Bep.  738; 
State  v.  Dvffy,  7  Nev.  342;  s.  c,  8  Am.  Rep.  713;  CJiasev.  Stephen- 
son, 71  111.  383;  SoJiool  Trufftees  v.  People,  87  id.  303;  s.  c,  29  Am. 
Rep.  55;  Rulisoih  v.  Post,  79  111.  567;  People  v.  Board,  etc.,  18 
Mich.  400;  Foltz  v.  Hoge,  54  Cal.  28;   Ward  v.  Flood,  48  id.  36. 

The  greater  number  of  authorities  cited  by  counsel  have  reference 
to  the  government  and  control  of  persons  after  they  have  been  ad- 
mitted as  students  in  some  scholastic  institution,  and  hence  as  we 
conceive  have  no  direct  application  to  the  real  questions  involved 
in  this  case. 

The  case  of  People,  ex  rel.  Pratt,  v.  Wheaton  College,  40  111.  186, 
much  relied  on  in  the  argument,  is  a  case  of  that  class;  besides  WHiea- 
ton  College  was  an  institution  resting  on  private  endowment  and 
deriving  no  aid  whatever  from  taxation,  or  any  other  public  source. 

It  is  clearly  within  the  power  of  the  trustees,  and  of  the  faculty 
when  acting  presumably  or  otherwise,  in  their  behalf,  to  absolutely 
prohibit  any  connection  between  the  Greek  fraternities  and  the  uni- 
versity. 

The  trustees  have  also  the  undoubted  authority  to  prohibit  the 
attendance  of  students  upon  the  meetings  of  such  Greek  fraterni- 
ties, or  from  having  any  other  active  connection  with  sucii  orgaini- 
zations,  so  long  as  such  students  remain  under  the  control  of  the 
university,  whenever  such  attendance  upon  the  meetings  of,  or  other 
active  connection  with  such  fraternities  tends  in  any  material  degree 
to  interfere  with  the  proper  relations  of  students  to  the  university. 

As  to  the  propriety  of  such  and  similar  inhibitions  and  restric- 
tions, the  trustees  aided  by  the  experience  of  the  faculty,  ought 
and  are  presumed  to  be,  the  better  judges,  and  as  to  all  such  mat- 
ters, within  reasonable  limits,  the  power  of  the  trustees  is  plenary 
and  complete.  Roberts  v.  City  of  Bodon,  5  Cush.  198:  Spiller  v. 
Inhabitants,  etc.,  12  Allen,  127;  Rndgkms  v.  Inhabitants,  etc.,  105 
Mass,  475,  Ferriter  v.  Tyler,  48  Vt.  444;  s.  c,  21  Am.  Rep.  133; 
State  y.   Burton^  45  Wis.  150;  s.  c,  30  Am.  Bep,  706;  Sjtear  v 
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Cumminga,  23  Pick.  224;  Donahoe  v.  Ric/iards,  38  Me.  379;  Dallas 
T.  Fosdicky  40  How.  Pr.  249;  Driit  v.  Snodgrass,  66  Mo.  286;  s. 
c,  27  Am.  Rep.  343. 

But  the  possession  of  this  great  power  over  a  student  after  he  has 
entered  the  university  does  not  justify  the  imposition  of  either  de- 
gniding  or  extraordinary  terms  as  a  condition  of  admission  into  it. 
Nor  does  it  justify  any  thing  which  may  be  construed  as  an  invidi- 
ous discrimination  against  an  applicant  on  account  of  his  previous 
membership  in  any  one  of  the  Greek  fraternities,  conceding  their 
character,  object  and  aims  to  be  what  they  were  averred  to  be  in 
the  complaint. 

Every  student,  upon  his  admission  into  an  institution  of  learning 
impliedly  promises  to  submit  to  and  to  be  governed  by  all  the 
necessary  and  proper  rules  and  regulations  which  have  been  or  may 
thereafter  be  adopted  for  the  government  of  the  institution,  and 
the  exaction  of  any  pledge  or  condition  which  requires  liim  to 
promise  more  than  that  operates  as  a  practical  abridgment  of  his 
riglit  of  admission,  and  involves  the  exercise  of  a  power  greater 
than  has  been  conferred  upon  either  trustees  or  the  faculty  of  Pur- 
due University. 

Regulations  adopted  by  persons  in  charge  of  a  school  are  analo- 
gous to  by-iaws  enacted  by  municipal  and  other  corporations,  and 
both  will  be  annulled  bv  the  courts  when  found  to  be  unauthorized, 
against  common  right  or  palpably  unreasonable.  Ang.  and  Amos 
Corp.,  §357;  Dill.  Mun.  Corp.  (3d  ed.),  g  369;  Peojile  v.  Medical 
Society,  etc,  24  Barb.  570;  reople  v.  Muliad  Society ,  etc  32  N. 
Y.  187;  People  v.  Mechanici(*  Aid  Society,  22  Mich.  8G;  Fuller  v. 
Plainfield,  etc.,  School,  6  Conn.  532. 

In  the  first  place  the  pledge  tendered  by  President  White  to 
Hawley  was  not  shown  to  have  been  authorized  by  any  previous 
general  regulation  adopted  for  the  government  of  the  university. 
As  applicable  to  Hawley  it  was  therefore  special,  exceptional,  and 
apparently  not  demanded  by  any  competent  authority. 

In  the  next  place  it  carried  with  it  the  implication  that  member- 
ship in  the  Sigma  Chi  fraternity  might  proj)erly  be  treated  as  a 
disqualification  for  admission  as  a  student  in  tlie  university,  a  doc- 
trine wholly  inadmissible  in  its  application  to  Purdue  University, 
or  to  any  of  the  other  public  schools  or  colleges  of  the  State. 

If  mere  membership  in  any  of  the  so-called  Greek  Nfraternities 
may  be  treated  as  a  disqualification  for  admission  as  a  student  in  a 
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public  school,  then  membership  in  any  other  secret  or  similar 
society  may  be  converted  into  a  like  disqualification,  and  in  this 
way  discriminations  might  be  made  against  large  classes  of  the  in- 
habitants of  the  State,  in  utter  disregard  of  the  fundamental  ideas 
upon  which  our  entire  educational  system  is  based. 

Membership  in  an  inherently  immoral  society  or  fraternity  might 
perhaps  be  urged  against  the  admissibility  of  a  student,  upon  the 
ground  that  such  relation  to  such  a  society  or  fraternity  tended  to 
establish  a  want  of  moral  character  or  moral  fitness  in  the  applicant 
and  in  that  view  the  allegations  of  the  complaint  as  to  the  char- 
acter, objects  and  aims  of  the  Sigma  Chi  society,  and  other  kindred 
Greek  fraternities,  became  material  and  ought  not  to  have  been 
struck  out. 

Although  some  of  those  allegations  may  have  been  somewhat^ 
argumentative  in  form,  they  as  a  whole  tended  to  show  that  ab- 
stractly considered  there  was  no  impropriety  in  either  becoming  a 
member  of  or  otherwise  connected  with  the  Sigma  Chi  fraternity, 
and  that  the  objections  seemingly  entertained  by  the  faculty  against 
that  and  other  fraternities  of  the  same  class  were  not  in  some 
respects  at  least  well  founded. 

Our  conclusion  is  that  so  much  of  regulation  No.  3,  adopted  by 
the  faculty,  as  may  be  construed  to  impose  disabilities  on  persons 
already  members  of  the  Greek  fraternities,  and  as  requires  a  written 
pledge  as  a  condition  of  admission,  is  both  ultra  vires  and  palpably 
unreasonable,  and  hence  inoperative  and  void,  and  that  the  pledge 
tendered  to  Ilawley  was  one  which  the  faculty  had  no  legal  right 
to  demand  as  a  condition  of  his  admission. 

It  follows  that  the  court  erred,  both  in  striking  out  a  part  of  the 
complaint  as  irrelevant  and  immaterial,  and  in  sustaining  the  de- 
murrer to  the  complaint. 

At  the  request  of  the  parties,  we  have  considered  this  case  ujion 
the  theory  that  regulation  No.  3,  supra,  was  adopted  by  the  express 
authority  of  the  trustees,  and  hence  have  made  no  inquiry  as  to 
the  authority  of  the  faeulty  in  making  regulations  for  the  govern- 
ment of  the  university,  when  acting  inde])endently  of  the  trustees. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Judgmeyit  reversed. 

Petition  for  rehearing  overruled. 

Woods,  J.,  dissented. 
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fBSInd.  431.) 
Malieious  proieciUian  — probabU  catue  —  acquittal. 

Aoqaittal  of  a  criminal  charge  is  no  evidence  of  want  of  probable  cause,  in  an 

action  for  malicious  prosecution. 

ACTION  for  malicious  prosecution.  The  opinion  states  the  ctise. 
The  defendant  had  judgment  below. 

M.  Jones,  J,  L,  Millery  W.  F,  Severson,  J.  R.  Coffroth  and  T. 
A.  Stuart y  for  appellant. 

/.  M.  La  Rue  and  F.  B.  Everett,  for  appellee. 

BiCKNELL,  C.  C.  This  was  a  suit  by  the  appellant  against  the 
appellee  for  malicious  prosecution. 

It  was  commenced  in  the  Superior  Court  of  the  county  of  Tippe- 
canoe, and  tried  in  the  Carroll  Circuit  Court. 

There  are  ten  paragraphs  in  the  complaint,  each  of  them  ropri*- 
senting  a  separate  cause  of  action,  except  the  first  and  second  i){ir- 
agraphs,  which  are  for  the  same  prosecution.  The  comphiint 
therefore  contains  nine  distinct  causes  of  action,  for  which  the  ag- 
gregate damages  claimed  are  1 30, 000. 

The  first  and  second,  and  the  third,  fourth  and  fifth  paragraphs 
charge,  prosecutions  malicious  and  without  probable  cause,  for  for- 
gery. The  first  and  second  aver  the  con\iction  of  the  a])pelhint, 
and  his  sentence  to  the  State's  prison  for  two  years,  the  reversal  of 
the  judgment,  and  the  final  acquittal  of  the  appellant.  The  tliird, 
fourth  and  fifth  paragraphs  allege  the  acquittal  of  the  appellant  in 
each  case. 

The  sixth,  seventh  and  eighth  paragraphs  charge  separate  prose- 
cutions malicious,  and  without  probable  cause,  for  perjury,  and  the 
acquittal  of  the  appellant  in  each  case. 

The  ninth  and  tenth  paragraphs  charge  like  prosecution  for  for- 
cible entry  and  detainer,  and  the  acquittal  of  the  appellant  in  each 
of  these  cases. 

Demurrers  to  each  of  said  paragraphs  for  want  of  facts,  etc.-, 
were  overruled.  A  motion  to  strike  out  part  of  the  complaint  was 
Vol.  XLII  — 64 
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sustained.  The  appellee  answered  by  a  general  denial,  and  the 
issues  were  tried  by  a  jury,  who  found  for  the  defendant,  the  ap- 
pellee. A  motion  for  a  new  trial  and  a  motion  in  arrest  of  judg- 
ment were  overruled  ;  judgment  was  rendered  upon  the  verdict. 
The  appellant  assigns  for  error  the  overruling  of  the  motion  for  a 
new  trial. 

Among  the  reasons  for  a  new  trial  are  the  following  : 

Tlie  court  en-ed  in  refusing  to  give  to  the  jury,  at  the  request  of 
the  plaintiff,  instructions  Nos.  14,  15  and  17,  and  in  giving  to  the 
jury,  at  the  request  of  the  defendant,  instructions  Nos.  1,  2,  3,  4, 
5,  6,  8,  10},  12J,  14,  20,  21,  18,  19  and  19J,  and  in  giving  to  the 
jury,  of  its  own  motion,  instructions  Nos.  1 ,  2,  3,  4,  5  and  G 

To  recover  in  a  case  of  this  kind,  the  plaintiff  must  show  that 
the  defendant  instigated  the  prosecution  maliciously  and  without 
probable  cause,  and  that  the  prosecution  w^as  ended  before  suit 
brought. 

To  show  that  the  defendant  instigated  the  prosecution,  it  may 
be  proved  tliat  he  employed  counsel  therefor,  or  gave  instructions, 
or  paid  expenses,  or  procured  witnesses,  or  stated  that  he  had  put 
the  plaintiff  in  the  penitentiary,  or  tliat  the  defendant  was  in  any 
way  active  in  forwarding  the  suit. 

The  end  of  the  prosecution  is  generally  shown  by  the  acquittal 
of  the  plaintiff.  To  prove  malice,  it  must  be  shown  that  the  charge 
was  willfully  false.  Any  unlawful  act,  done  willfully  and  purposely 
to  the  injury  of  another,  is  as  against  him,  malicious.  Malice  may 
be  implied  from  circumstances,  such  as  the  defendant's  conduct 
and  his  declarations,  and  his  forwardness  and  activity  in  publisliing 
the  proceedings.  Proof  that  the  defendant  never  sincerely  believed 
the  plaintiff  guilty  of  the  charge  for  which  he  was  prosecuted 
tends  to  show  malice  in  the  defendant,  and  malice  may  be  inferred 
by  the  jury  from  the  want  of  probable  cause. 

But  want  of  probable  cause  cannot  be  inferred  from  malice  proved. 
There  may  be  malice,  and  also  probable  cause,  and  in  that  case 
the  action  for  malicious  prosecution  cannot  be  maintained.  Proba- 
ble cause  is  conduct  of  the  accused  tending  to  show  that  the  prose- 
cution was  undertaken  from  public  motives,  or  such  facts  as  would 
induce  a  reasonable  man  to  commence  a  prosecution,  or  circum- 
stances sufficient  to  warrant  a  prudent  man  in  the  belief  that  the 
party  is  guilty,  or  such  a  state  of  facts  as  would  lead  a  man  of  or- 
dinary caution  and  prudence  to  enteitain  a  belief  of  the  guilt,  but 
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a  mere  saspicion^  or  cveu  an  houest  belief  of  the  guilt,  without  facts 
to  support  it,  does  not  show  probable  cause.  Oraeter  v.  WiUiains, 
55  Ind.  461. 

If  the  defendant  can  show  such  facts  as  would  induce  a  reasona- 
ble and  prudent  man  to  believe  the  plaintiff  guilty,  then  he  is  not 
liable  for  malicious  prosecution,  whatever  may  have  been  his  own 
personal  malice,  provided  it  be  made  to  appear  that  the  defendant 
had  knowledge  of  such  facts  when  he  instituted  the  prosecution. 
Oalloioay  v.  Stewart,  49  Ind.  156 ;  s.  c,  19  Am.  Eep.  677.  The 
conviction  of  the  plaintiff  is  always  evidence  of  probable  cause,  un- 
less it  was  obtained  chiefly  or  wholly  by  the  false  testimony  of  the 
defendant ;  generally,  it  is  conclusive  evidence  of  probable  cause. 
Parker  v.  Farley,  10  Cush.  279 ;  Parker  v.  Huntington,  2  Gray, 
124.  And  it  has  been  held  sufficient  evidence  of  probable  cause  to 
show  that  the  plaintiff  was  convicted  of  the  offense  before  a  justice 
of  the  peace  who  had  jurisdiction,  although  he  was  aftei'ward  ac- 
quitted on  an  appeal.  Whitney  v.  Peckham,  15  Mass.  243  ;  Oriffis 
v.  Sellarft,  2  Dev.  &  Bat.  492.  But  where  the  defendant  in  a  crim- 
inal prosecution  was  foiiiul  guilty,  and  a  new  trial  was  granted  by 
the  same  court,  and  subsequently  a  nolle  prosequi  was  duly  entered, 
and  the  defendant  was  thereupon  discharged,  it  was  held  that  the 
finding  of  guilty,  having  been  set  aside,  wjis  no  evidence  of  proba- 
ble cause.  Richter  v.  Koster,  45  Ind.  440.  But  an  acquittal  does 
not  tend  to  show  want  of  probable  cause;  there  may  have  been 
ample  cause  notwithstanding  the  acquittal.  Upon  the  application 
of  the  foregoing  principles  to  the  instructions  asked  for  by  the 
appellant  and  refused  by  the  court,  it  follows  that  there  was  no 
error  in  refusing  instructions  Nos.  14  and  15  ;  of  these,  the  former 
asserted  that  **  the  acquittal  and  discharge  of  the  appellant  were 
pnma  facie  evidence  that  the  prosecutions  were  begun  without 
probable  cause  ; "  the  latter  asserted  that  "  the  verdict  of  the  jury 
acquitting  the  appellant  was  prima  facie  evidence  that  he  was  in* 
nocent  of  the  charge.'* 

[But  on  another  point.] 

Judgment  reversed,  and  petition  for  rehearing  overruled. 


Judgment  reversed. 
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(82  Ind. «».) 
Negligence  —  eaie  of  dangerous  article  to  minor  — proximate  and  remote  eauae. 

Two  boys,  one  aged  ten  and  the  other  twelve  years,  purchased  of  a  dealer 
cartridges  for  use  in  a  toy  pistol,  and  were  instructed  by  the  dealer  how  to 
use  them.  It  v/ka  against  the  statute  to  sell  pistol  cartridges  to  minors. 
The  dealer  knew  of  the  dangerous  character  of  the  articles,  and  that  the 
boys  were  unfit  to  be  intrusted  with  them.  Another  boy  six  years  old  shortly 
afterward  picked  up  a  toy  pistol  containing  one  of  the  cartridge,  and  dis- 
charged it,  killing  one  of  the  boys  who  bought  the  cartridges.  .Held,  that 
the  dealer  was  liable  for  the  death  of  the  boy  killed.* 

ACTIOX  of  damages  for  death  of  plaintiff's  minor  son  by  neg- 
ligence.    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

M.  W.  Bruner,  for  appellant. 

/.  E.  Humphries^  for  appellee. 

Elliott,  J.  The  case  made  by  the  appellee's  complaint,  briefly 
stated,  is  this  :  Two  sons  of  appellee,  Allen  and  Todd,  aged  twelve 
and  ten  years,  respectively,  bought  of  the  appellant,  a  dealer  in  sueh 
articles,  pistol  cartridges  loaded  with  powder  and  ball.  The  boys 
purchased  the  cartridges  for  use  in  a  toy  pistol,  and  were  instructed 
by  appellant  how  to  make  use  of  them  m  this  pistol ;  the  appellant 
knew  the  dangerous  character  of  the  cartridges,  knew  the  hazard 
of  using  them  as  the  boys  proposed,  and  that  the  lads  were  unfit 
to  be  intrusted  with  articles  of  such  a  character ;  shortly  after  the 
sale,  the  toy  pistol,  loaded  vith  one  of  the  cartridges,  waa  left  by 
Allen  and  Todd  lying  on  the  floor  of  their  home.  It  was  picked 
up  by  their  brother  Bertie,  who  was  six  years  of  age,  and  dis- 
charged, the  ball  striking  Todd  .and  inflicting  a  wound  from 
which  he  died. 

A  man  irho.|ilaces  in  the  hands  of  a  child  an  article  of  a  dan- 
gerous character  and  one  likely  to  cause  injury  to  the  child  itself 
or  to  others,  is  guilty  of  an  actionable  wrong.     If  a  dealer  should 

•  See  Forney  v.  Geidmacher,  antCt  p.  388. 
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sell  to  a  child  dynamite,  or  other  explosives  of  a  similar  character, 
nobody  would  doubt  that  he  had  committed  a  wrong  for  which  he 
should  answer,  in  case  injury  resulted.  So,  if  a  druggist  sliould 
sell  to  a  child  a  deadly  drug,  likely  to  cause  harm  to  the  child  or 
injury  to  others,  he  would  certainly  be  liable  to  an  action. 

The  more  difficult  question  is  whether  the  result  is  so  remote 
from  the  original  wrong  as  to  bring  the  case  within  the  operation 
of  the  maxim  cauaa  proxima,  ct  non  remoia,  spectatur.  It  is  not 
eiisy  to  assign  limits  to  this  rule,  nor  to  lay  down  any  general  test 
which  will  enable  courts  to  determine  when  a  case  is  within  or  with- 
out the  rule.  It  is  true  that  general  formulas  have  been  frequently 
stated,  but  these  have  carried  us  but  little,  if  any,  beyond  the  mean- 
ing conveyed  by  the  words  of  the  maxim  itself. 

The  fact  that  some  agency  intervenes  between  the  original  wrong 
and  the  injury  does  not  necessarily  bring  the  case  within  the  nile  ; 
on  the  contrary,  it  is  firmly  settled  that  the  intervention  of  a  tliird 
person  or  of  other  and  new  direct  causes  docs  not  preclude  a  re- 
covery if  the  injury  was  the  natural  or  probable  result  of  the 
original  wrong.  Bilhnan  v.  Indianapolis,  etc.,  R,  Co.,  7G  Ind.  IHO; 
s.  c,  40  Am.  Rep.  230.  Tliis  doctrine  remounts  to  tlie  famous 
case  of  Scott  v.  Shepherd^  2  W.  Black.  892,  commonly  known  as  the 
"Squib  case."  The  rule  goes  so  far  as  to  hold  that  the  original 
wrong-doer  is  responsible,  even  though  the  agency  of  a  second 
wrong-doer  intervened.  This  doctrine  is  enforced  with  great 
power  by  Cockburn,  C.  J.,  in  Clark  v.  Chambers,  7  Cent.  L.  J. 
11  ;  and  is  approved  by  the  text- writers.  Cooley  on  Torts,  TO  ; 
Add.  on  Torts,  §  12. 

Although  the  act  of  the  lad  Bertie  intervened  between  the 
original  wrong  and  the  injury,  we  cannot  deny  a  recovery  if  we 
find  that  the  injury  was  the  natural  or  probable  result  of  appellant's 
original  wrong.  In  Henry  y.  Southern  Pacific  R,  Co,,  60  Cal.  176, 
it  was  said:  ''A  long  series  of  judicial  decisions  has  defined 
proximate,  or  immediate  and  direct  damages  to  be  the  ordinary 
and  natural  results  of  the  negligence  ;  such  as  are  usuid  and  as 
therefore  might  have  been  expected."  Lord  EllekboroI'GH  said 
in  Townsend  v.  Wathen,  9  East,  277,  that  "  Every  man  must  be 
taken  to  contemplate  the  probable  consequences  of  the  act  he  does." 
In  Billman  v.  Indianapolis^  etc.,  R,  Co,,  supra,  very  many  cases 
are  cited  declaring. and  enforcing  this  doctrine,  and  we  deem  it 
aim?ce8Bary  to  here  repeat  the  citations.    Under  the  rule  declared 
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in  the  cases  referred  to,  it  is  clear  that  one  who  sells  dangerous 
explosives  to  a  child,  knowing  that  they  are  to  be  used  in  such  a 
manner  as  to  put  in  jeopardy  the  lives  of  others,  must  be  taken  to 
contemplate  the  probable  consequences  of  his  wrongful  act.     It  i^ 
a  probable   consequence  of  such  a  sale  as  that  charged  against 
appellant,  that  the  explosives  may  be  so  used  by  children,  among 
whom  it  IS  natural  to  expect  that  they  will  be  taken,  as  to  injure 
the  buyers  or  their  associates.     A  strong  illustration  of  the  principle 
here  affirmed  is  afforded  by  the  case  of  Dixon  v.  Belly  5  M.  &  S.  198- 
In  that  case  the  defendant  sent  a  child  for  a  loaded  gun,  desiring 
that  the  person  who  was  to  deliver  it  should  take  out  the  priming. 
This  was  done  ;  but  the  gun  was  discharged  by  the  imprudent  act 
of  the  child,  the  plaintiff  injured,  and  it  was  held  that  the  defendant 
was  liable.     In  Lynch  v.  Nurdin^  1  Q.  B.  29,  the  doctrine  of  tlie 
case  cited  was  approved,  and  the  same  judgment  has  been  pro- 
nounced upon  it  by  other  courts  as  well  as  by  the  text-writers. 
Carter  v.  Totone,  98  Mass.  567  ;  Whart.  Neg.  851  ;  Shearm.  &  Redi 
Neg.  (3ded.)  596. 

There  is  no  such  contributory  negligence  disclosed  as  will  defeat 
a  recovery.  The  age  of  the  lads  who  bought  the  cartridges,  the 
use  the  appellant  knew  they  intended  to  make  of  them,  and  the 
fact  that  w'ley  did  use  them  as  instructed  by  liim,  are  all  important 
matters  for  consideration  upon  the  question  of  contributory  neg. 
ligeuce.  There  are  very  many  cases  holding  that  the  age  of  the 
child  is  always  to  be  taken  into  account,  and  that  what  would  be 
negligence  in  an  adult  will  not  be  negligence  in  a  young  lad.  The 
Supreme  Court  of  the  United  States  thus  states  the  rule  .  •'  The 
care  and  caution  required  of  a  child  is  according  to  his  maturity 
and  capacity  only,  and  this  is  to  be  determined  in  each  case  by  the 
Circumstances  of  that  case."  Railroad  Co.  v.  Stout^  17  Wall.  657. 
It  must  be  the  law,  in  cases  of  this  nature,  that  the  age  of  the  chiM 
shall  be  considered,  or  it  must  follow  that  a  vendor  of  the  moat 
d»no:erous  explosives  may  sell  tliem  as  freely  to  young  children  ai 
to  men  of  mature  years,  and  this  surely  would  be  a  result  which  no 
reasonable  man  would  undertake  to  support.  In  Potter  v.  Faulkner^ 
1  Best  &  S.  800,  Erle,  C.  J.,  s:ii(3  :  '*  The  liiw  of  England,  in  iti 
care  for  human  life,  requires  consummate  caution  in  the  person  who 
deals  with  dangerous  weapons  ; "  and  we  think  it  may  with  equmi 
truth  be  said  that  the  common  law  both  of  England  and  Americi 
requires  of  him  wiu)  deals  witli  dangerous  explosives  to  refrain  from 
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placing  them  in  the  hands  of  children  of  tender  age.  If  the  child 
is  too  young  to  know  the  character  of  the  thing  sold  him,  it  is  the 
business  of  the  dealer  to  refuse  to  sell  him  articles  likely  to  put  in 
jeopardy  his  own  or  some  other  person's  life.  Where  one  sells 
anotlier  a  dangerous  instrument,  and  that  other  is  ignorant  of  its 
true  character,  and  this  the  seller  knows,  he  is  responsible  for  injuries 
resulting  from  the  negligent  use  of  the  instrument.  There  are 
many  well  reasoned  cases  which,  carrying  the  doctrine  still  further, 
hold  that  one  who  places  a  dangerous  thing  in  a  position  where  it  is 
likely  to  cause  injuries  to  others,  is  liable  to  a  child  who  is  injured, 
although  he  may  be  a  trespasser.  Bird  v.  Holbrook,  4  Bing.  628  ; 
iState  V.  Moore,  31  Conn.  479;  Birge  v.  Oardnery  19  id.  607;  Lynch 
V.  Xtirdin,  supra;  Kerr  v.  Forgue,  54  111.  482;  Keffey.  Milwaukee^ 
c/r.,  Ji'y  Co.,  21  Minn.  207;  s.  c,  18  Am.  Rep.  393;  Railroad  Co.y. 
Stout,  Htipra.  The  case  in  judgment  does  not  require  us  to  carry 
the  rule  to  the  extent  to  which  it  is  carried  in  tlie  cases  cited. 
Here  the  appellant,  with  full  knowledge  of  the  character  of  the 
cartridges,  and  fully  informed  as  to  the  use  the  lads  intended  to 
make  of  them,  placed  these  dangerous  instruments  in  their  hands, 
and  he  cannot  now  escape  liability,  upon  the  ground  that  the  boys 
had  no  right  to  buy  or  use  such  articles.  Nor  can  he  escape  upon 
the  gi'ound  that  the  loaded  pistol  was  left  lying  where  the  young 
child,  Bertie,  could  reach  it.  One  who  deals  with  children  must 
anticipate  the  ordinary  behavior  of  children.  The  appellant  was 
bound  to  take  notice  of  the  natural  conduct  of  lads  like  those  to 
whom  he  sold  the  cartridges,  and  it  cannot  be  justly  said  that  the 
act  of  the  lads  in  carrying  the  pistol  with  them  to  their  home,  and 
leaving  it  upon  the  floor  within  reach  of  their  brother  and  play- 
mate, was  ail  unnatural  or  improbable  one. 

j  Minor  point  omitted.  ] 

Additional  strength  is  added  to  one,  at  least,  of  in  3  paragraphs 
of  the  complaint  by  the  facts  stated  in  it,  showing  that  the  cartridges 
were  sold  in  violation  of  an  express  statute  of  the  State.  By  an  act 
passed  in  1875,  and  incorporated  m  the  revision  of  1881  as  section 
1986,  it  is  made  a  misdemeanor  to  **sell,  barter,  or  give  to  any 
other  person  under  the  age  of  twenty-one  years  any  *  *  •> 
cartridges  manufactured  and  designed  for  use  in  a  pistol.''  In 
placing  the  cartri  \ges  m  the  hands  of  the  lads,  Allen  and  Todd, 
the  appellant  did  an  unlawful  act,  and  under  settled  pnnciples  u 
liablvf  for  the  consequences  naturally  and  proximately  resulting 
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from  his  unlawful  act.  In  WeM  v.  Lander,  75  111.  93,  it  is  held 
that  "where  an  act  unlawful  in  itself  is  done,  from  which  an  in- 
jury may  reasonably  and  naturally  bo  expected  to  result,  the  injury, 
when  it  occurs,  will  be  traced  back  and  visited  upon  the  original 
wrong-doer."  In  the  course  of  the  opinion  and  as  a  commentary 
upon  cases  reviewed,  it  is  said:  "The  principle  announced  is, 
that  whoever  does  an  unlawful  act  is  to  be  regarded  as  the  doer  of 
all  that  follows."  The  decision  in  the  case  cited  is  well  sustained  j 
it  finds  support  from  the  cases  lieretofore  cited  as  well  as  from  the 
following  and  many  others  :  Greenland  v.  Chaplin,  5  Exch.  243  ; 
Powell  V.  Deveney,  3  Cush.  300  ;  Sheridan  v.  Brooklyn,  etc.,  R.  Co,^ 
36  N.  Y.  39 ;  Origgs  v.  Fleckenstein,  14  Minn.  81 ;  Wdlington  v. 
Do70fier  Kerosene  Oil  Co.,  104  Mass.  64;  Farrani  \.  Barnes,  11 
C.  B.  (N.  S.)  653. 

Appellant  attacks  one  only  of  the  instructions  given  by  the  court 
The  instruction  assailed  reads  thus  :  "I  instruct  you  that  a  sale 
of  cartridges,  in  violation  of  a  criminal  statute  of  the  State,  would 
be  of  itself  an  act  of  negligence,  and  if  you  find  from  the  evidence 
in  this  case  that  the  defendant  sold  the  cartridges  as  alleged  in  the 
complaint,  such  sale  is  an  act  of  negligence  on  his  part,  and  you 
will  have  no  further  trouble  on  this  point."  The  sole  objection 
stated  is,  that  the  court  had  no  right  to  declare  that  the  sale  of  the 
cartridges  in  violation  of  law  was  an  act  of  negligence.  The  only 
case  cited  in  support  of  appellant's  position  is  the  case  of  Weick  v. 
Lander,  from  which  we  have  quoted,  and  it  makes  against  rather 
than  for  appellant.  Where  a  party  does  an  act  in  direct  viola^ 
tion  of  a  positive  statute,  the  court  is  justified  in  characterizing  it 
as  an  act  of  negligence.  It  is  in  general  true  that  negligence  is  a 
question  of  fact,  but  this  is  not  universally  true.  Judge  Cooley 
has  examined  this  question,  and  with  ability  and  vigor  discussed  it 
In  tlie  course  of  the  discussion,  he  says  many  cases  clearly  present 
mere  questions  of  law,  and  that  "  Such  are  the  cases  of  a  disregard 
of  a  law  expressly  devised  to  prevent  the  like  injuries.  An  instance 
is  that  of  the  failure  of  a  railway  train  to  come  to  a  stop  before 
crossing  another  road,  as  is  required  by  the  statute  in  some  States, 
whereby  another  train  is  run  into.  Here  the  negligence  is  plain, 
but  it  might  happen  that  some  parties  injured  by  it  would,  by  their 
own  negligence,  be  precluded  from  any  redress.  The  ca^e  might 
be  equally  clear  if  the  railway  company  were  to  send  out  a  train 
without  brakes,  and  thereby  an  injury  should  result  through  the 
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impcMssibility  of  stopping  it  when  a  danger  appeared ;  or  if  one 
were  to  set  a  bonfire  in  a  town  while  a  fierce  wind  was  raging ; 
*  *  *  or  if  he  were  to  send  a  package  of  dynamite  by  express 
without  disclosing  its  dangerous  nature.  Concerning  such  cases  no 
one  should  be  in  doubt."  Cooley  Torts,  670.  The  principle  that 
the  court  may,  as  matter  of  law,  instruct  the  jury  that  an  act  con- 
stitutes negligence,  is  illustrated  by  many  cases  in  our  own  reports. 
Thus  it  has  often  been  held  that  it  is  the  duty  of  the  court  to 
instruct  the  jury  that  it  is  negligence  for  a  corporation  to  make  a 
dangerous  excayation  in  a  public  street,  and  leave  it  unguarded. 
So  in  relation  to  the  duties  of  a  railroad  corporation,  the  court 
often  declares  to  the  jury  what  act  will  constitute  negligence,  and 
this  holds  good  of  instructions  upon  the  subject  of  persons  attempt- 
ing to  cross  railroad  tracks.  But  without  prolonging  this  opinion, 
we  refer  without  comment  to  the  cases  of  Railroad  Co.  v.  Stout,  17 
Wall.  657  ;  Ohio,  etc.,  R'y  Co.  v.  CoJlarn,  73  Ind.  261 ;  s.  c,  38 
Am.  Bep.  134;  Fitli<burg,  etc.,  R.  Co.  v.  WiUiams,  74  Ind.  462; 
LouisviUe,  etc.,  R^y  Co.  v.  Richardson,  66  id.  43 ;  8.  c,  32  Am. 
Rep.  94.  It  must  not  be  left  out  of  mind  that  the  instruction  does 
not  affirm  that  there  may  be  a  recovery,  but  simply  declares  that 
it  is  negligence  for  a  person  to  voluntarily  do  an  act  in  direct  viola- 
tion of  a  statute.  In  a  case  where  there  is  evidence  tending  to 
show  some  excuse  for  doing  an  act  prohibited  by  statute,  it  might 
perhaps  be  necessary  to  qualify  the  instruction,  but  there  was  here 
no  such  evidence.  And  it  is  to  be  remarked,  the  instruction  refers, 
when  taken,  as  it  must  be,  as  an  entirety,  to  such  a  sale  as  that 
charged  in  the  complaint,  thus  limiting  the  general  proposition  to 
the  particular  case. 

[Minor  matters  omitted.] 

Judgment  affirmed. 
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(W  N.  a  149  ) 

Ifiiurance  —  goods  told  hut  not  delivered — deliD&rp. 

The  defendant  warehousemen  had  fire  insurance  on  leaf  tobaooo  by  them 
*'  owned,  or  held  in  trust  or  on  commission,  or  sold  and  not  delivered."  The 
plaintiff  bought  of  them  twenty-fiv^e  particular  hogsheads  of  tobacco,  but 
removed  but  Ave,  and  the  rest  were  destroyed  with  the  warehouse  by  fire. 
The  defendants  also  lost  tobacco  of  their  own  exceeding  in  value  the  whole 
insurance.  IJeld,  tliat  tlie  goods  had  been  sold  and  delivered,  and  the 
plaintiff  could  not  recover  any  of  the  insurance. 

ACTION  to  recover  insurance  money.     The  head-note  states  tbe 
facts.     The  defendant  had  judgment  below. 

Merrimon  <£'  W,  W,  Fuller^  for  plaintiff*. 

/.  W,  OrakatHy  for  defendants. 

Smith^  C.  J.  The  only  question  we  are  called  on  to  decide  'j> 
whether  the  plaintiff's  tobacco  upon  the  facts  stated  was  held  by 
the  defendants  Cooper  and  Lunsford  at  the  time  of  the  fire,  **  in 
trust,  or  sold  and  not  delivered,"  in  the  sense  of  the  contnict  (rf 
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iosurance,  for  the  plaintiff,  and  he  is  entitled  to  share  with  them 
in  the  fand  collected  from  the  companies. 

An  insurance  against  loss  by  fire,  effected  by  one  who  has  no  in- 
terest in  the  property  insured,  is  but  a  wagering  contract  not  sanc- 
tioned by  the  common  law,  and  void.  The  interest  must  exist  at 
the  time  the  policy  issued  or  the  contract  entered  into,  as  well  as 
at  the  time  when  the  loss  occurs.  Saddlers*  Co,  v.  Babcock,  2  Atk. 
554.  It  is  not  necessary  however  that  the  insured  shall  have  an 
absolute  and  unqualified  property  in  the  thing  insured.  A  mort- 
gagee, trustee,  factor  or  agent  intrusted  with  goods  for  safe  keep- 
ing, or  sale,  and  entitled  to  compensation  therefor,  may  insure 
them  in  his  own  name,  and  in  case  of  loss  recover  the  full  amount 
of  the  policy,  applying  so  much  to  his  own  use  as  measures  the 
value  of  his  own  interest,  and  holding  the  residue  for  his  principal. 
^na  Ins,  Oo.  v.  Jackson,  16  B.  Monr.  242;  Williams  v.  Ins,  Co.,  15 
La.  Ann.  651. 

Thus  a  commission  merchant  in  custody  of  goods  consigned  for 
sale ;  a  carrier  in  possession  for  the  purpose  of  transportation ;  a 
vendee  with  a  right  of  possession  under  a  contract  on  payment  of 
the  purchase-money,  have  been  held  to  have  an  insurable  interest 
to  the  full  value  of  what  is  insured.  De  Forest  v.  Fulton  Ins.  Co., 
1  Hall  (N.  Y.),  84 ;  Savage  v.  Corn  Exch.  Co.,  36  N.  Y.  655  ;  Shot- 
well  V.  Ins,  Co.,  5  Bosw.  247 ;  1  Phill.  Ins.,  §  172,  and  succeedmg 
sections ;  2  Greenl.  Ev.,  §  379. 

We  concur  in  the  ruling  that  the  facts  constitute  a  transfer  of 
title  and  an  accompanying  legal  possession  of  the  tobacco  to  the 
plaintiff  ;  and  though  left  in  the  warehouse,  it  was  thereafter  un- 
der his  control  and  at  his  risk,  the  insurable  interest  before  vested 
m  the  defendants  having  ceased  to  exist. 

Numerous  cases  were  cited  in  the  argument  to  show  that  the 
goods  were  still  **held  in  trust"  for  the  vendee  ;  and  if  not,  that 
they  were  embraced  in  the  descriptive  words,  ^^sold  and  not  deliv- 
ered,'* Upon  an  examination  they  will  be  found  not  to  support 
the  proposition  contended  tor. 

In  Hough  v.  Fire  Ins.  Co.,  36  Md.  898,  the  law  is  declared  to  be 
well  settled  that  a  person  having  goods  in  his  possession,  as  con- 
signee or  on  commission,  may  insure  in  his  own  name,  and  recover 
fhe  full  insurance,  and  after  satisfying  his  own  claim  he  will  hold 
flie  balance  as  trustee  for  the  owner. 

In  Siter  v.    Morrs,  13  Penn.  St.  218,  the  defendants  were  oom« 


516  NUKTH  CAROLINA, 

Lockhart  ▼.  Cooper. 

miflsion  'merchants  and  forwarding  agents  who   kept  a  warehonso 
for  receiving  goods  to  be  forwarded  as  directed,  for  which  they  re- 
ceived a. compensation,  and  the  policy  covered  goods  "their  own^ 
or  held  in  trnst  or  on  consignment/' 

In  SHllwM  v.  SiapleSy  19  N.  Y.  401,  the  plaintiffs  held  in  their 
possession  cloths  sent  to  them  by  the  defendant  to  be  made  into 
clothing,  and  which  when  burned  had  been  manufactured,  and 
it  was  decided  that  in  the  absence  of  any  ratification  of  the 
contract  of  insmrance,  where  the  defendants  made  no  claim  on  the 
company  for  the  loss  of  the  cloths  and  applied  the  insurance  money 
to  compensation  for  their  own  losses  which  were  in  excess,  the 
defendants  had  elected  to  cancel  so  much  of  the  policy  as  purported 
to  insure  gooda  held  by  them  in  trust,  and  the  plaintiff  could  not 
recover.  Without  assenting  to  the  correctness  of  this  exposition  of 
the  law,  and  of  the  relations  created  between  the  agents  in  the 
manufacture  and  their  principal  in  respect  to  the  insurance,  the 
case  furnishes  no  assistance  to  the  claim  of  the  plaintiff  in  the  case 
before  us. 

In  ^ina  Ins.  Co.  v.  Jacksony  16  B.  Monr.  242,  the  pork  had  been 
bought  but  not  delivered,  and  was  to  be  paid  for  on  delivery.  It 
wa&  held  that  the  property  therein  had  not  passed  to  the  vendees, 
but  remained  in  the  plaintiffs,  who  had  not  only  possession  and  right 
of  possessioai  but  ownership  itself,,  in  substantially  the  same  plight 
as  before  sale,  except  that  their  obligation  to  deliver  on  payment 
of  the  price  restricted  them  from  selling  the  pork  to  others,  and 
this  was  still  under  cover  of  the  insurance  policy. 

In  Phmnix  Ins.  Co.  v.  Favorite,  49  HI.  259,  it  was  decided  that 
goods  on  storage  were  within  the  terms  of  the  policy,  which  ex- 
tended its  protection  to  such  as  were  held  "  in  trust  or  on  commis- 

In  Waters  v.  Ins.  Co,^  85  E.  C.  L.  Rep.  868,  the  goods  insured 
n  ere  in  the  custody  of  the  plaintiff  a  wharfinger  and  warehouseman, 
<le  posited  with  him  in  that  capacity,  and  he  had  a  lien  for  charges  of 
cartage  and  warehouse  rent ;  and  m  Loihdon  and  N,  W.  Raihoay 
Co.  V.  Olyny  102  R  C.  Lk.  Rep.  051,  the  goods  were  in  the  hands 
of  the  plaintiff  as  acoraonon  carrier,  and  were  declared  to  be  held 
m  trust  within  the  meaning  of  the  policy  whea  destroyed,  and  the 
plaintiff  could  reoover  fnU  insurance,  but  wonld  hold  the  fund> 
after  reimbursing  their  own  loss,  for  the  owner,  their  principal 

These  and  the  other  authorities  relied  on  by  the  appellant  reoog* 
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nize  an  insurable  interest  in  the  depositary  wlio  has  a  charge  upon 
the  goods  committed  to  his  custody,  with  a  correspondent  responsi* 
bility  for  their  safe  keeping  and  forwarding,  but  none  reach  a  case 
in  which  there  has  been  an  absolute  sale  and  delivery,  transferring 
both  title  and  possession  to  the  vendee,  and  the  goods  are  tempo* 
rarily  left  (without  an  actual  removal)  in  the  place  of  depceit. 

But  we  have  been  referred  in  both  arguments  to  a  case  decided  in 
1871,  in  the  Court  of  Appeals  of  New  York  ( Wari7ig  v.  Fire  Ins. 
Co.,  45  N.  Y.  606  ;  s.  c,  6  Am.  Rep.  146) ;  in  which  the  subject 
and  the  legal  effect  of  such  clauses  contained  in  a  fire  policy  are 
discussed  by  Folgeb,  J.,  which  seems  to  furnish  a  satisfactory  solu- 
tion of  the  present  controversy.  The  words  in  the  policy  were 
these  :  '*  Do  insure  Waring,  King  &  Co.  against  loss  or  damage 
by  fire  to  the  amount  of  13,000  on  refined  carbon  oil  and  packages 
containing  the  same,  their  own,  or  held  in  trust,  on  commission  or 
sold  but  not  removed,  contained  in  bonded  warehouse. "  Other  poli- 
cies were  obtained  at  the  same  time  in  different  companies  amount- 
ing in  all  to  130,000.  Subsequently  part  of  the  property  was  sold, 
but  remained  in  possession  of  the  insured  (they  informing  the  pur- 
chasers that  it  was  covered  by  insurance  until  removed)  until  con- 
sumed by  fire,  which  occurred  in  less  than  a  month  after  the  insur- 
ance was  effected.  "  We  have  but  little  difficulty,"  say  the  court, 
"in  holding,  from  the  peculiar  phraseology  of  the  policy,  that 
something  other  was  meant  than  property  of  which  a  contract  of 
sale  had  been  made,  but  of  which  no  delivery  had  yet  taken  place. 
'Sold  but  not  delivered'  is  a  phrase  common  with  insurance- 
men  and  has  an  ascertained  and  definite  meaning.  It  applies  to- 
property  of  which  a  contract  of  sale  has  been  made,  but  of  which 
the  ownership  has  not  been  changed  by  a  delivery  in  pursuance  ot 
the  contract.  '  Sold  but  not  removed '  is  another,  and  we  deem  a 
newer  form,  to  express  something  else.  We  judge  that  it  was  meant 
to  cover  that  which  had  been  sold  and  of  which  a  legal  binding  de-^ 
livery  had  been  made,  the  ownership  and  right  of  control  of  which 
had  passed,  but  which  had  not  been  in  fact  removed,  of  which  no 
change  of  place  indicated  a  change  of  ownership  and  possession. '' 

In  our  opinion  this  is  a  fair  and  reasonable  interpretation  of  the 
olanae  of  the  policy,  and  the  distinction  is  properly  drawn  between 
the  expressions  "sold  but  not  delivered  "  and  "sold  but  not  re- 
moved." The  first  contemplates  goods  sold,  but  in  a  legal  sense 
not  delivered^  so  as  to  vest  the  title  and  possession  in  the  vendee ; 
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the  latter  refers  to  what  is  in  law  a  sale  and  delivery^  but  where 

the  goods  remain  where  they  were.     The  delivery  may  be  without 

the  removal,  and  the  latter  word  is  substituted  to  give  a  wider  scope 

to  the  contract  and  to  extend  its  protection  in  cases  not  embraced 

before. 

We  therefore  concur  in  the  ruling  of  the  court  and  declare  there 

is  no  error. 

Judgmeni  affirmed. 
No  error. 


State  v.  Gilbert. 

(87  N.  C.  SS7.) 

OrimiruU  law  —  carrying  concealed  weapons  —  what  i$  not. 

Under  the  statute  against  carrying  concealed  weapons,  which  declares  that 
having  the  weapon  upon  the  person  Ib  prima  facie  evidence  of  concealment, 
a  merchant  who  bought  a  pistol  merblj  as  a  sample,  and  carried  it  in  his 
pocket  from  the  store  where  he  bought  it,  to  another  near  bv  to  have  it 
packed  with  other  goods,  maj  not  be  convicted.    (See  note,  p.  510.) 

CONVICTION  of  carrying  concealed  weapons.     The  head-note 
shows  the  facts. 

Attorney-general,  for  State. 

J.  H.  Merrhnon,  for  defendant. 

RuFFiN",  J.  This  court  cannot  but  thinks  that  it  waa  paying  too 
great  a  regard  to  the  letter  of  the  law,  and  too  little  to  its  spirit,  to 
hold  the  defendant  to  be  guilty  after  such  a  verdict  as  was  rendered 
in  this  case. 

The  offense  with  which  he  is  charged  forms  no  exception  to  the 
general  rule  that  to  constitute  a  crime  there  must  be  a  criminal  in- 
tent^  and  we  can  perceive  no  good  reason  why  it  should  do  so. 

The  statute  declares  that  the  having  of  a  deadly  weapon  upon 
one's  person  shall  he  prima  fade  evidence  of  its  concealment,  and 
this  of  itself  seems  necessarily  to  imply  that  it  may  be  done  undei 
such  circumstances  as  will  not  amount  to  an  offense.  If  not  so, 
and  the  presumption  arising  from  the  possession  of  a  weapon  be 
irrebuttable,  why  declare  it  to  \)e  prima  facie  only? 
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To  conceal  a  weapon  means  something  more  than  the  mere  act 
of  having  it  where  it  may  not  be  seen.  It  implies  an  assent  of  the 
mind  and  a  purpose  to  so  carry  it,  that  it  may  not  be  seen. 

It  is  tme  it  will  always  be  presumed  to  be  a  man's  intention  to 
do  what  in  fact  he  does,  and  that  he  must  contemplate  the  natural 
consequences  of  his  conduct.  But  when  the  jury  expressly  find 
the  contrary,  and  that  notwithstanding  the  act  done,  there  was  no 
criminal  intention  connected  with  it,  that  must  put  an  end  to  the 
prosecution. 

In  this  instance  their  only  other  meaning  could  have  been  that 
the  act  proceeded  from  accident  or  inattention,  or  some  such  like 
cause.  And  to  hold  that  a  merchant  who  having  just  purchased  a 
pistol  with  a  view  to  his  trade,  and  in  carrying  it  from  one  store  in 
a  town  to  another  for  the  purpose  of  having  it  packed  with  other 
goods,  thoughtlessly  puts  it  in  his  pocket, not  caring  and  not  think- 
ing whether  it  could  be  seen  or  not,  is  guilty  of  a  criminal  violation 
of  the  laws  of  his  country,  is  more,  we  think,  than  was  ever  con- 
templated by  those  who  framed  the  law  upon  the  subject  and  very 
certainly  seems  far  removed  from  the  mischief  that  it  was  intended 
to  remedy. 

The  law  is  a  wholesome  one,  and  its  constant  enforcement  accord- 
ing to  its  true  spirit  and  intention  meets  the  desires  and  expecta- 
tions of  every  well  disposed  and  peaceable  citizen;  but  some  cure 
should  be  used  lest  by  pushing  its  requirements  too  far  it  may  re- 
sult in  a  reaction  of  sentiment  against  it. 

Our  opinion  is  that  the  defendant  was  entitled  upon  the  terms 
of  the  special  verdict  to  be  discharged,  and  it  is  so  ordered,  and  to 
that  end  this  will  be  certified. 

Error.  Judgment  reversed, 

NoTK  BT  TB1C  RspoKTBR.—  But  a  coiiTictlon  was  upheld  where  the  accused  was  carry- 
ing a  pistol  merely  to  use  it  at  school  exhibition.  PregUm  y.  State,  63  Ala.  127.  And  so 
where  the  accused  was  carrying  it  merely  to  get  cartridges  for  the  owner.  State  ▼. 
Martin^  31  La.  Ann.  849.  In  these  cases  the  court  say  the  Intent  Is  Immaterial.  They 
are  distinguishable  however  from  the  principal  case  by  the  peculiar  language  of  the 
statote  in  the  latter. 
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(87N.  C.1TO.) 

Evidence — declarations  ae  to  boundaries  —  witneu. 

Upon  a  question  of  private  boandaries,  the  declarations  of  diainvereBted  de- 
ceased persons,  made  before  any  oontroversj  had  arisen,  are  admissible,  and 
this  is  so,  although  the  declarant  was  a  slave,  then  incompetent  bat  notr 
competent  to  testify  if  living.* 

EJECTMENT.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

L.  J.  Moore,  and  Merrimon  d'  Fuller,  for  defendants. 

Smith,  C.  J.  The  defendant  claiming  title  to  the  land,  for  the 
recovery  of  which  the  action  is  instituted  under  a  deed  executed  to 
him  in  the  year  1841,  proposed  upon  his  own  examination  as  a  wit- 
ness for  himself  to  show  the  position  of  the  beginning  corner,  under 
its  calls  by  tlie  declarations  of  one  Gaskins,  then  a  slave,  whose 
master  was  in  possession  of  an  adjoining  tract,  as  owner,  and  his 
pointing  out  its  location.  Both  master  and  slave  were  dead  at  the 
time  of  the  trial.  The  testimony  on  objection  of  the  plaintiff  waa 
refused,  and  this  ruling  presents  the  only  question  on  the  appeal. 

The  rule  is  well  settled  by  a  series  of  decisions,  commencing  as 
far  back  as  the  case  of  Harris  v.  Powell,  2  Hay.  349,  determined  in 
the  year  1805,  that  in  questions  relating  to  private  boundary,  the 
declarations  of  disinterested  persons  since  deceased, made  before  any 
controversy  has  arisen,  are  admissible  to  show  their  location.  Oer^ 
viii  V.  Meredith,  2  Car.  L.  R.  439  (Battle's  ed,);  Dobson  y.  Finley, 
8  Jones,  495;  Caldwell  v.  Neely,  81  N.  C.  114. 

This  admitted  departure  from  the  general  rule  which  excludes 
hearsay  as  evidence  of  the  fact  declared,  is  a  necessity  growing  out 
of  the  difficulty  of  obtaining  other  and  positive  proof  of  the  location 
of  boundary  marks,  and  will  be  heard  only  when  the  testimony 
proceeding  from  the  mouth  of  a  living  witness  would  be  comi)etent. 
The  declaration  is  received  under  the  conditions  mentioned  as  evi- 
dence,  instead  of  the  sworn  statement  for  which  it  is  substituted, 
when  the  party  making  it  is  dead  and  the  evidence  would  otherwise^ 

*  Compare  ^Veltater  v.  Mann,  po9t. 


c)CTOBEK  TERM,  1882.  .  521 


Whiteharst  v.  Pettlpher. 


be  lost.  It  is  manifest  that  if  the  declarant  were  alive,  and  would 
be  allowed  to  prove  the  fact  to  which  the  declaration  relates,  the 
declaration  itself  may  be  proved  after  his  death.  If  then  the  de- 
ceased, were  he  alive,  would  be  competent  to  testify  to  what  came 
to  his  knowledge  when  a  slave,  and  this  does  not  admit  of  doubt, 
the  fruits  of  that  knowledge  then  acquired  and  uttered  in  the  heal- 
ing of  another  may  be  shown  by  the  latter.  Nor  does  it  make  any 
difference  that  the  evidence  rendered  competent  by  changes  in  the 
law  has  reference  to  transactions  occurring  previously  to  such 
changes,  and  a  retroactive  effect .  is  ascribed  to  them.  Tabor  v. 
Ward,  83  N.  C.  291. 

The  record  does  not  disclose  the  grounds  upon  which  the  evi- 
dence was  rejected,  but  we  assume  from  the  case  stated  that  it  was 
free  from  any  objection  which  could  be  made,  if  the  declaration 
had  come  from  a  person  at  the  time  competent  to  testify  under  the 
law  then  in  force,  and  that  it  is  aimed  at  the  legal  incapacity  inci- 
dent to  the  status  of  a  slave  when  the  declaration  was  made.  We 
do  not  concur  in  this  view,  and  in  our  opinion  the  true  test  is 
whether  the  witness  still  living  would  be  allowed  to  testify  to  the 
locality  of  the  corner  designated  in  the  deed,  and  if  so,  his  substi- 
tuted declarations  are  receivable  after  his  death.  The  princii)le 
and  the  distinction  between  reputation  and  hearsay  evidence,  as 
bearing  on  questions  of  private  boundary,  are  clearly  enunciated  by 
the  late  chief  justice  in  Dobson  v.  Finley,  supra,  and  in  speaking 
of  the  latter,  he  says:  **  It  is  necessary,  as  a  preliminary  to  its  ad- 
mission, to  prove  that  the  person  whose  statement  it  is  proposed  to 
offer  in  evidence,  is  dead,  not  on  the  ground  that  the  fact  of  his 
being  dead  gives  any  additional  force  to  the  credibility  of  his  state- 
ment, but  on  the  ground  that  if  he  be  alive  he  should  be  produced 
as  a  witness." 

If  the  witness  cannot  testify,  neither  can  what  he  said  be  shown 
after  his  decease,  for  this  would  be  to  exclude  sworn  and  admit  un- 
sworn statements  from  the  same  party  to  establish  an  existing  fact. 
With  the  value  of  the  rejected  evidence,  we  have  nothing  to  do. 
If  it  was  competent  it  was  error  to  exclude  it  from  the  jury  who 
alone  must  give  it  the  weight  to  which  they  think  it  entitled,  under 
the  attending  circumstances. 

It  must  be  declared  there  is  error,  and  the  judgment  reversed, 
the  verdict  set  aside,  and  a  venire  de  novo  awarded. 

Let  this  be  certified. 

Error.  Ventre  de  novo. 

Vol.  XLII  -  66 


522  NORTH  CAllOLINA, 

Fairley  v.  Smith. 


Faibley  V,  Smith. 

(STN.  C.887.) 

Bvidenee  —  market  valtiee — newspaper  reporti. 

A  witness  is  incompetent  to  testify  in  North  Carolina  to  market  values  at  Bos- 
ton, Mass  ,  when  his  knowledge  is  exclusively  derived  from  market  reports 
in  a  newspaper  pablished  in  North  Carolina. 

ACTION  of  damages  for  breach  of  contract.     The  opinion  states 
the  point.     The  plaintiff  had  judgment  below. 

Wilson  £  SonSt  for  plaintiff. 
BurwM  £   Walker y  for  defendants. 

Smith^  G.  J.  In  the  trial  of  the  issue  of  damages  it  became  ma- 
terial to  ascertain  the  mai*ket  price  of  cotton  in  Boston  between  tlie 
Ist  and  13th  days  of  February,  1876,  and  to  pi-ove  the  value,  one 
Townsend,  a  clerk  and  book-keei^er  in  the  plaintiff's  employment 
during  that  period,  and  who  had  usually  assisted  in  weighing  tlic 
cotton  bought  and  sent  off,  was  introduced  as  a  witness  on  his  he- 
half.  He  testified  to  a  knowledge  of  the  market  value  of  cotton  in 
Boston  at  the  date  mentioned,  and  that  he  derived  his  information 
from  reading  the  market  reports  in  the  Cliarlotte  Observer,  a  daily 
newspaper  published  in  that  city,  but  that  his  present  recollection 
of  the  price  was  only  from  having  consulted  the  files  of  that  paper 
to  refresh  his  memory,  the  day  before. 

This  testimony  after  objection  was  permitted  to  go  to  the  jury, 
and  the  exception  to  its  admission  constitutes  the  only  matter  for 
consideration  on  the  appeal. 

While  the  witness  speaks  of  refreshing  his  memory  by  reference 
to  the  telegraphic  reports  in  the  columns  of  the  Observer^  and  re- 
calling what  had  faded  from  his  recollection,  it  is  plain  the  evi- 
dence is  but  that  which  is  thus  supplied.  The  witness  does  not  pro- 
fess to  derive,  from  this  and  other  accessible  sources  of  information, 
the  means  of  forming  an  estimate  and  opinion  of  his  own,  for  in 
such  case  the  testimony  would  be  competent ;  but  he  manifestly 
depends  upon  a  single  newspaper  report  alone  of  the  condition  of 
the  market  and  the  value  of  the  commodity  in  a  distant  city.    The 
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witness  thus  becomes  the  medium  of  communication  of  the  pub- 
lished report  to  the  jury^  and  does  not  testify  as  an  expert  practi- 
cally conversant  with  the  cotton  trade,  and  giving  the  results  ot 
his  own  inquiry  and  examination  obtained  from  such  reliable 
sources  as  were  within  reach,  and  confiding  in  which  prudent  men 
would  'Set  in  the  daily  transactions  of  business. 

Is  evidence  derived  as  this  was  from  reading  the  reports  of  the 
Boston  market,  contained  in  the  columns  of  a  single  daily  paper  is- 
sued at  Charlotte,  competent  to  go  to  the  jury  in  proof  of  the  value 
of  cotton  in  Boston  in  February,  1876  ? 

This  question  we  proceed  to  consider,  and  to  examine  the  more 
important  of  the  many  adjudications  to  be  found  in  the  reports. 

In  Sisson  v.  Cleveland  and  Toledo  R,  R.  Co.,  14  Mich.  489,  the 
exclusion  of  evidence  of  the  state  of  the  market  as  derived  from 
reports  in  newspapers  was  held  to  be  error  ;  and  in  the  subsequent 
case  of  Clev.  and  Toh  R.  R.  Co,  v.  Perkins,  17  id.  296,  the  intro- 
duction of  the  papers  themselves  was  sustained  to  sliow  tlie  market 
price  of  an  article.  Cooley,  J.,  who  delivered  the  opinion  in  both 
cases,  stating  in  the  first,  the  general  rule  to  be,  "  to  admit  market 
reports  of  such  newspapers  as  the  commercial  world  rely  on,  as  evi- 
dence of  market  values." 

Mr.  Justice  Story  in  Alfonzo  v.  United  States,  2  Story,  421, 
designates  one  thus  testifying,  as  an  expert,  and  ruled  that  a  witness 
residing  in  Boston  could  testify  to  tlie  price  of  sugar  at  Matanzas, 
from  which  place  it  had  been  imported  (as  could  merchants  in  the 
latter  place),  when  he  had  equal  facilities  from  his  actual  trade  and 
business  in  Boston  in  obtaining  knowledge  of  the  market. 

None  of  these  cases  recognize  the  competency  of  such  testimony 
from  one  who  derives  his  information  from  the  reports  in  a  single 
newspaper  published  at  a  remote  point,  and  in  tlie  absence  of  any 
proof  of  the  source  from  which  it  was  obtained,  or  that  it  was  ac  • 
cepted  and  acted  upon  as  reliable  by  prudent  business  men. 

In  Laurent  v.  Vaughn,  30  Vt.  90,  a  witness  was  heard  to  speaK 
of  :h6  market  price  of  peas  in  Albany,  on  its  appearing  that  he  was 
engaged  in  the  produce  business  in  that  place,  as  well  as  in  Ver- 
mont, and  received  his  information  from  those  with  whom  he  thev 
had  business  relations. 

Similar  testimony  was  received  in  Lush  v.  Druse,  4  Wend.  31J 
the  witness  being  ({ualified  to  speak  of  the  market  price  of  wheat 
from  an  examination  of  the  books  of  laige  dealers  in  that  article. 
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In  Henkle  v.  Smithy  21  111.  238,  the  Weekly  Gazette  was 
allowed  to  be  introduced  as  evidence  of  the  market,  it  being  shown 
that  the  reports  of  grain  were  corrected  weekly  by  the  defendants 
themselves,  and  were  thus  in  a  measure  their  own  declarations. 

In  Latoton  v.  Chasey  108  Mass.  238,  a  person  who  had  been  for 
many  years  engaged  in  sawing  and  in  buying  and  selling  logs  in 
neighboring  towns,  and  had  put  up  a  saw-mill  of  his  own  in  the 
immediate  vicinity  of  the  premises,  and  thus  possessing  unusual 
opportunities  for  acquiring  knowledge  was  permitted  to  prove  the 
value  of  the  logs. 

So  again  in  Whitney  v.  TkatcJier,  117  Mass.  523,  a  merchandise 
broker  in  Boston,  having,  as  a  member  of  houses  which  had  busi- 
ness relations  with  each  other  in  that  city  and  in  New  York,  be- 
come conversant  with  sales  of  bags  in  the  latter  place  derived  from 
daily  prices-current  lists  and  daily  reports  of  sales  in  New  York  to 
the  Boston  firm,  was  allowed  to  speak  of  the  price  of  that  com- 
modity in  New.  York,  the  court  declaring  *' that  it  is  the  experience 
which  he  acquires  in  the  ordinary  conduct  of  affairs  and  from  means 
of  information,  such  as  are  usually  relied  on  by  men  engaged  in 
business  for  the  conduct  of  that  business,  that  qualifies  the  witness 
to  testify." 

But  a  more  recent  and  more  lucid  exposition  of  the  principle  is 
contained  in  the  opinion  in  Whelan  v.  LyncJi,  60  N.  Y.  469  ; 
s.  c,  19  Am.  Rep.  202.  There  the  files  of  a  newspaper  were 
offered  to  show  the  market  value  of  wool.  After  disposing  of  cer- 
tain objections  to  the  charge  to  the  jury,  Miller,  J.,  proceeds  thus; 
'*  The  court  was  also  in  error  in  admitting  the  shipping  and  prices- 
current  list  without  some  proof  showing  how  or  in  what  manner  it 
was  made  up ;  where  the  information  it  contained  was  obUiined, 
or  whether  the  quotations  of  prices  made  were  derived  from  actual 
sales  or  otherwise.  It  is  not  plain  how  a  newspaper,  containing  the 
prices-current  of  merchandise,  of  itself,  and  aside  from  any  ex- 
planation as  to  the  authority  from  which  it  was  obtained,  can  be 
made  legitimate  evidence  of  tlie  facts  stated.  The  accuracy  and 
correctness  of  such  publications  depend  entirely  upon  the  sources 
from  which  the  information  is  derived.  Mere  quotations  from 
other  newspapers,  or  information  obtained  from  those  who  have 
no*  the  means  of  procuring  it,  would  be  entitled  to  but  little,  if  any 
weight.  The  credit  to  be  given  to  such  testimony  must  be  governed 
by  intrinsic  evidence,  and  cannot  be  determined  by  the  newspaper 
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itself 9  without  some  proof  of  knowledge  of  tlie  mode  in  which  the 
list  18  made  out." 

Mr.  Wharton  deduces  the  following  general  rule  in  regard  to 
this  form  of  evidence  :  A  newspaper,  whose  office  it  is  to  procure 
and  publish  market  prices,  and  whose  editors  are  proved  to  apply 
to  brokers  and  others  dealing  in  the  staple  for  information,  is  prima 
facie  eviaence  of  such  prices  at  a  time  when  living  witnesses  to  the 
fact  cannot  be  obtained.  *  *  *  But  such  publications  are  not 
admissible  without  evidence  showing  that  the  prices-current  are 
drawn  from  reliable  sources."    1  Whart.  Ev.,  §  674. 

In  harmony  with  these  expressions  is  the  language  of  our  own 
court  in  Smith  v.  i?.  Co,,  68  N.  C.  107,  where  a  witness  stated  that 
he  knew  the  price  of  cotton  in  New  York  only  from  accounts  of 
sale  rendered  by  his  commission  merchants  in  that  city,  on  whom 
he  drew  for  the  reported  balances  put  to  his  credit,  and  from  tele- 
grams, circulars  and  correspondence.  In  regard  to  this  testimony 
Rodman,  J.,  says  •  "And  so  with  regard  to  the  price  of  a  com- 
modity at  a  certain  time  and  place,  a  single  sale  would  be  slight  evi- 
dence, for  it  might  be  under  exceptional  circumstances ;  whereas 
the  result  of  all  the  sales  of  the  day,  or  of  a  period  shortly  before  or 
after^  embodied  in  a  reputation  among  dealers  in  the  article,  is  the 
best  evidence  which  the  nature  of  the  case  admits.  The  reputa- 
tion thus  formed  and  circulated  by  telegrams,  commercial  circulars, 
and  the  prices-current  in  newspapers,  is  such  evidence,  as  is  acted 
on  without  hesitation  by  all  dealers  in  their  most  important  trans- 
actions." He  further  declares  that  such  a  witness  **must  be  re- 
garded in  the  same  light  as  a  saenhfic  experiP  See  also  CliquoCs 
Champagne,  3  Wall.  117  and  145. 

From  this  review  of  decided  cases,  it  is  plain  the  evidence  re- 
ceived m  the  present  case  has  none  of  those  essential  safeguards  to 
insure  the  accuracy  of  the  published  information,  as  to  the  state 
of  a  distant  market,  to  warrant  its  unqualified  submission  to  the 
jury.  It  does  not  appear  that  business  men  acted  upon  this  infor- 
mation, as  truthful  and  correct,  in  their  transactions  with  each 
other;  nor  from  what  source  the  information  itself  comes.  Nor 
does  the  witness  possess  the  qualifications  permitting  his  opinions, 
if  he  had  such  outside  the  printed  report,  to  be  given  to  the  jury 
as  ocmmg  from  one  possessing  personal  experience  and  thereby  ?e!J- 
dered  competent  as  an  expert  to  give  those  opinions. 

We  therefore  think  there  was  error  m  the  admission  of  the  eri- 
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dence^  thus  obtained  by  the  witness,  and  without  any  proof  outside 
the  paper  of  its  trustworthiness  and  recognition^  as  such,  bj  busi- 
ness men  dealing  in  cotton.    There  mu^it  be  a  new  trial  and  it  is  so 
ordered. 
Error. 

Vmire  d$  novo. 
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O'Maley  v.  Borough  op  Frebpobt. 

(96  Penn.  St.  9t.) 
Municipal  corporation  —  ordinance, 

A  boToagh  invested  by  the  legislature  with  all  powers  neceesarj  **  for  the  well 
ordering  and  better  government  '*  thereof,  may  enact  an  ordinance  requiring 
sales  of  ooal  to  be  bj  weights  and  measures,  and  imposing  a  payment  of  five 
cents  a  load  for  the  weighing  thereof  and  the  use  of  tlie  borough  scales.* 

BILL  to  restrain  the  enforcement  of  an  ordinance.     The  head- 
note  and  opinion  show  the  case.     The  defendant  had  judg- 
ment below. 

David  Barclay,  for  appellant. 

U,  D,  Findley,  for  appellee. 

Gordon,  J.  This  case  was  determined  in  the  court  below  on  a 
demurrer  to  the  bill,  hence  in  this  court  it  must  stand  or  fall  on 
the  face  of  the  bill.  So  far  as  we  can  discover,  nothing  has  been 
put  in  issue  by  the  pleadings  but  the  power  of  the  borough  to  make 


•See  Long  ▼.  Taring  DUtriet  (7  Lea,  184),  40  Am.  Bep.  5S. 
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an  ordinance,  sucli  as  the  one  in  controveray.  The  counsel  for  the 
plaintiff,  in  his  argument,  inter  alia,  contends  for  a  strict  construc- 
tion of  the  ordinance;  that  it  is  operative  only  upon  those  who  both 
sell  and  deliver  coal  within  the  borough  limits.  If  however  for 
argument's  sake  we  admit  of  a  construction  so  exceedingly  strict  as 
this,  nevertheless  by  the  bill  it  does  not  appear  but  that  the 
plaintiff  both  sold  and  delivered  his  coal  within  the  borough  limits. 
The  argument  thus  assumes  facts  not  found  in  the  case.  More- 
over the  plaintiff  bases  his  complaint  not  upon  any  improper  con- 
struction of  the  ordinance  itself,  nor  upon  the  fact  that  it  lacks 
applicability  to  his  ease,  but  upon  the  broad  ground  that  the 
borough  council  had  no  power  to  make  a  regulation  such  as  this. 
But  a  proposition  of  this  kind  is  refuted  by  the  act  of  incorpora- 
tion itself.  The  seventh  section  of  that  act  expressly  confers  upon 
the  municipal  authorities  all  powers  necessary  **  for  the  well  order- 
ing and  better  government  of  said  borough." 

That  the  power  here  conferred  is  sufficiently  comprehensive  to 
cover  every  regulation  necessary  for  the  government  of  the  borough 
and  protection  of  its  citizens  cannot,  we  think,  be  doubted.  The 
only  limitation  of  this  power  is,  that  it  must?  be  exercised  in  a  rea- 
sonable, lawful  and  constitutional  manner.  If  these  limitations 
are  not  transgressed  courts  cannot  interfere  with  the  ordinances  of 
this  municipality,  for  to  the  burgess  and  council  must  be  left  a 
reasonable  discretion,  and  for  the  proper  and  wholesome  exercise 
thereof  they  are  accountable,  not  to  the  courts,  but  to  the  people 
whom  tliey  represent.  Fisher  v.  Harrisbnrgy  2  Gratt.  201.  Does 
then  tiie  ordinance  comi)lained  of  come  within  the  limitations 
above  named?  We  think  with  the  learned  judge  of  the  court  below 
that  it  does.  Indeed  we  cannot  understand  how  any  one  can  take 
exception  either  to  the  reasonableness,  lawfulness  or  constitution- 
ality of  a  regulation  requiring  people  to  buy  and  sell  by  lawful 
weights  and  metisures  rather  than  by  guess.  A  proposition  such 
as  this  is  too  plain  for  discussion;  it  is  determined  at  once  by  the 
application  of  the  ordinary  principles  of  fair  dealing  and  common 
sense. 

Again  the  allegation  that  the  charge  of  fire  cents  per  load  for 
weighing  and  the  use  of  the  public  scales  is  in  the  nature  of  a  tax, 
and  therefore  not  ^nfhin  the  charter  powers  of  the  borough,  is 
unsound.  Such  charge  is  not  a  tax  any  more  than  is  a  charge  for 
the  use  of  a  stall  in  a  market-liouse,  or  for  a  stand  upon  a  public 
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street.  It  has  less  the  character  of  a  tax  than  an  ordinance  com- 
pelling occupants  or  owners  of  houses  bordering  on  certain  streets 
to  keep  their  sidewalks  clear  from  snow.  It  is  no  more  of  a  tax 
than  is  a  charge  for  the  use  of  a  public  sewer,  and  yet  all  the  above- 
mentioned  impositions  have  been  held  not  to  be  an  exercise  of  the 
taxing  power,  but  as  in  the  nature  of  police  regulations.  1  Dill. 
Mun.  Corp.  424;  Fisher  v.  Harrisburg^  mipra;  Wariman  v.  Phila- 
delphia Cityy  9  Casey,  202.  But  in  the  case  in  hand,  in  the  &b- 
^ense  of  the  fact  that  the  plaintifF  or  his  customer  had  scales  of 
their  own  on  which  his  coal  could  be  weighed  before  delivery,  the 
charge  was  but  a  reasonable  compensation  for  the  scnices  of  the 
borough  in  doing  that  which  he  at  all  events  was  bound  in  good 

faith  to  do. 

Decree  affirmed  at  costs  of  appellant. 


Baxtimobe  akd  Ohio  Railroad  Co3fPANY  v.  Sulphur  Spring 

Indepekdent  School  District. 

(96Ftenn.  St.  86.) 
Negligence  —  concurring  with  act  of  Ood, 

In  an  action  for  iojurj  to  a  school-houfle*  caused  bv  .the  bursting  of  a  cnlvert 
constructed  by  a  railway  company,  the  company  ih  not  liable  if  it  appears 
that  the  injury  was  caused  by  an  extraordinary  flood,  and  the  culvert  was 
sufllcient  to  pass  the  water  at  ordinary  stages.* 

ACTION  for  injury  to  real  estate  by  negligence.     The  head-note 
and  opinion  show  the  ease.      The  plaintiff  had  judgment 
l^elow. 

Markle  <&  McCulhgh,  for  phiintiff  in  error. 

Haztett  <£  Williams,  John  F.  Wentlingy  and  James  S.  Moorhead, 
for  defendant  in  eiTor. 

Green^  J.  [Omitting  a  minor  consideration.]  We  are  also  of 
•opinion  that  the  court  erred  in  their  answers  to  the  plaintiff's  second 
-iiul  third  points.    In  affirming  the  first  ]>oint,  the  court  ruled  that: 

♦  See  P*tf .,  rtc,  R.  Co.  ▼.  Ander§un  (94  Penn.  St   351),  39  Am   Rep.  T«7. 

Vol.  XLII—  67 
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''  If  there  was  negligence  on  the  part  of  the  defendant  eoncarring' 
with  the  act  of  God,  at  the  time  plaintiff's  loss  was  sustained,  then 
defendant  is  liable,  and  the  jury  are  not  bound  to  inquire  whether 
tiic  loss  would  have  happened  if  the  defendant  had  not  been  guilty 
of  negligence. "  As  we  understand  this  point,  it  practically  declares^ 
that  although  the  act  of  God  alone,  without  any  negligence  of  the 
defendant,  would  have  caused  the  injury,  the  jury  were  not  at  lil>- 
(>i*t\  to  consider  that  fact,  if  in  i*eality  there  was  negligence  on  the 
}).irt  of  the  defendant  concurring  with  the  act  of  God.  In  otlier 
Winds,  no  matter  how  terrible,  extraordinary  4nd  unprecedeuttni 
wore  the  storm  and  flood,  so  that  they  alone  caased  the  injury,  yet 
ir  there  was  concurring  negligence  of  the  defendant,  although  ic 
(!i  1  not  produce  the  injury,  and  its  absence  would  not  have  pro- 
>  on  ted  it,  still  the  defendant  would  be  liable.  The  same  idea  is 
ro}>eated  in  the  plaintiff's  second  point,  that  if  the  defendant's  neg- 
ligence in  any  degree  caused  the  loss,  they  would  be  liable.  Now 
.*■  small  pebble  in  one  of  the  culverts  would  in  some  small  degnn^ 
i  ipede  the  coui^se  of  the  water^  yet  the  doctrine  of  this  point. 
wliich  the  court  affirmed,  would  make  the  defendant  liable  for  the 
(  utire  injury,  even  though  a  huge  avalanche  of  water  were  sudden ly 
launched  upon  the  stream  and  hurled  with  irresistible  force  u)n))i 
tiic  embankment  and  culvert  in  question.  Such  is  not  the  htw. 
Tiiis  is  the  very  highest  possible  degree  of  care,  greater  even  than 
is  required  of  railroad  companies  in  the  carriage  of  passcngiTs. 
'J'hc  correct  doctrine  on  this  subject  was  expressed  in  the  case  of 
the  /'///xiwnjrA,  Fori  Wayne  (6  Chicago  Raihoatf  Co,  v.  OilleiaHd,  «; 
P.  F.  Smith,  445,  to  wit:  A  railroad  company  in  constructing  its 
rv)ud  and  works  is  l)ound  to  bring  to  their  execution  the  engineer- 
i  ig  knowledge  and  skill  ordinarily  known  and  practiced  in  such 
works.  There  is  no  liability  on  the  part  of  a  railroml  comimny  for 
not  constructing  a  culvert  so  as  to  pass  extraoixlinary  floods.  On 
page  452,  Aonew,  J.,  delivering  the  opinion  of  the  court,  says: 
''In  the  present  case,  then,  if  the  culvert  was  so  unskillfully  and 
negligently  constructed  as  to  be  insufficient  to  vent  the  ordinary 
high  water  of  the  stream,  the  railroad  company  building  it  would 
have  been  liable  for  the  injury  thereby  caused.  The  apparent  facti^ 
indicate  the  duty.  The  stream  though  small,  must  find  a  vent,  or 
overflow  the  adjacent  land  and  undermine  the  railroad.  Its  size, 
the  character  of  its  channel  and  the  declivity  of  the  circumjacent 
territory  which  forms  the  watershed,  indicated  the  probable  quan- 
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tity  of  water  to  be  parsed  through.  Proper  engineering  skill  should 
oljserve  these  circumstances,  and  supply  the  means  of  avoiding  the 
injury  which  would  result  from  locking  up  the  natural  flow,  or  oh. 
stracting  its  passage  so  as  to  cause  a  reflux  in  times  of  oixiinury  high 
water.  Beyond  this  prudent  circumspection  cannot  be  expected  to 
look,  and  there  is  therefore  no  liability  for  oxtraoixlinary  floods;, 
those  unexpected  visitations  whose  comings  ai*c  not  foi*csha(lo\vcd 
by  the  usual  course  of  nature,  and  must  be  laid  to  the  account  of 
Providence,  whose  dealings,  though  they  may  afflict,  wrong  no 
one  '*  Here  is  a  plain,  easily  understood  and  carefully  stated  rule 
of  duty  and  of  liability.  In  the  main,  tlie  court  below  adhered 
t.)  this  rule,  but  in  the  answers  to  the  plaintiff's  first  and  second 
]K>ints  they  went  beyond  it,  and  in  this  there  was  error.  We  ai>- 
preheud  that  the  concurring  negligence  which  when  combined  witli 
thj  act  of  Ch)d, produces  the  injuiy,must  be  such  as  is  in  itself  a  real, 
j)i'<>ducing  cause  of  the  injury,and  not  merely  fanciful  or  speculative 
or  microscopic  negligence  which  may  not  have  been  in  the  least  de- 
gree the  cause  of  the  injury^  In  other  words :  If  the  act  of  God  i  n  th  is 
]>!irticLilar  case  was  of  such  an  overwhelming  and  destructive  churMc- 
ter  as  by  its  own  force,and  independently  of  the  ptu'ticular  ncgligciiee 
aliege.1  or  shown,  produced  the  injury,  thero  would  be  no  liabihty, 
liiou^h  there  were  some  negligence  in  the  maintenance  of  the  par- 
t  e.tl.ir  structure.  To'  create  liability  it  must  have  required  the 
c  anbined  effect  of  the  act  of  God  and  the  concurring  negligence  to 
]>roduce  the  injury.  The  present  case  affords  a  fair  illustration  of 
the  reason  for  this  distinction.  The  defendant's  witnesses  testiflctl 
tiiat  the  force  and  volume  of  the  water  were  so  very  gi'cat  that  it 
would  have  required  one  hundred  and  twenty  such  culverts  to  p2i>s 
it  off.  Hence,  if  the  three  culverts  were  in  the  most  |)ei'feet  con- 
dition, they  would  not  at  all  have  prevented  the  injury,  and  there- 
fore the  fact  that  they  were  somewhat  obstructed  might  be  quite 
immaterial.  If  the  jury  believed  this  testimony,  it  might  have  had 
a  most  important  bearing  upoti  their  verdict,  to  the  extent  cvcii 
of  inducing  theni  to  find  in  favor  of  the  defendant.  But  the  case 
was  not  put  to  them  in  that  way,  and  they  had  no  opportunity  of 
considering  it  in  that  aspect.  For  these  reasons  we  sustain  the 
second  and  fourth  assignments  of  error.  The  other  assignments 
are  not  material  and  are  not  considered. 

Judqm&nt  reversed  and  venire  facias  de  fiovo  awarded. 
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(96  PMIB.  81.  m.) 
Pa/nni  and  child  —  custody  of  ehUd  —  negieet  by  father. 

The  ooart  may  deprive  the  father  of  the  custody  of  his  minor  children  if  he 
willfallj  neglects  to  provide  professional  medical  attendance  for  them. 

APPEAL  from  appointment  of  guardian.     The  opinion  states 
the  case. 

Bario7i  £  Soiis,  for  appellant. 
Kennedy  <§  Doty,  for  appellee. 

Trunkey,  J.  The  general  rule  is,  that  the  father  is  entitled  to 
the  custody  of  his  infant  children,  that  right  growing  out  of  his 
obligation  to  maintain  and  educate  them.  But  this  is  not  on 
account  of  any  absolute  right  in  the  father,  but  for  the  benefit  of 
the  infant,  the  law  presuming  it  to  be  for  its  interest  to  be  under 
the  nurture  and  care  of  its  natural  protector,  both  for  maintenance' 
and  education.  It  is  a  mistake  to  sup]K>6e  that  the  father  has  an 
absolute,  vested  right  to  the  custody  of  the  infant ;  Unitefl  Statee 
V.  Green,  3  Mason,  482.  When  a  court  is  asked  to  appoint  a 
guardian  of  the  person  of  a  child,  it  will  investigate  the  cirtum- 
stances  and  act  according  to  a  sound  discretion,  the  primarv  object 
being  the  good  of  the  child. 

Under  the  act  of  1855,  Pamph.  L.  430,  the  Orphans'  Court  may 
appoint  a  guardian  for  a  child,  its  mother  being  dead,  \vh<)se  father 
shall,  for  any  cause,  neglect  or  refuse  to  provide  for  it.  After  a 
full  hearing  that  court  apiwiuted  a  guardian  of  the  persons  of  the 
ap})ellant's  children,  which  act  is  alleged  to  be  error.  Objection  is 
now  made  that  the  petition  did  not  aver  sjiecifically  any  ftct  of  com- 
mission or  omission  on  the  part  of  Charles  Heinemann,  to  justify  a 
decree  taking  from  him  the  guardianship  of  hid  children  :  but  in 
the  court  below  he  answered,  without  suggesting  a  defect,  luin  tlic 
case  was  heard  on  its  merits.  Tiie  ])etition  sets  out  enough  to  briii^ 
it  witnin  tne  jurisaiction  of  the  cour*^  »  '.ng  siuKst.-mtuilIv  xw  *I'.j 
words  of  the  statute. 
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Tkese  children  are  iiged  respectively  eight  and  live  years,  and  are 
too  young  to  be  consulted  respecting  their  guardianship.  They 
have  some  estate,  and  it  appears  to  be  necessary  to  support  them 
out  of  it.  That  their  father  is  in  indigent  condition  is  no  reason 
for  de])riving  him  of  the  care  and  society  of  his  children,  if  he  is 
a  suitable  person  to  have  their  custody.  Unless  in  a  matter  of 
iuipr)rtance  they  would  likely  be  injured  if  in  his  charge,  he  should 
have  them,  even  if  unable  to  maintain  and  educate  them  without 
an  allowance  from  their  estates.  Yet  his  inability  to  support  them 
must  be  considered  with  other  facts.  It  is  not  suggested  that 
the  guardian  appointed  is  in  any  w^ay  unfit  for  the  duties ;  nor  that 
he  denies  the  father  the  right  of  visiting  his  children  ;  nor  that 
they  are  not  in  a  proper  place  for  their  education.  The  appellant 
alleges  that  he  '*  found  out  on  the  hearing  that  he  was  guilty  of  no 
pirticular  dereliction  of  duty  as  a  father,  as  to  the  two  boys  named 
i.i  the  i)etition,  but  that  his  supposed  offense  consisted  in  the  fact 
that  he  had  not  entire  faith  in  the  infallibility  of  the  old  school 
of  physicians."  He  further  says  that  the  height  of  his  ofFending 
lies  in  the  fact  that  he  is  a  convert  to  the  exanthematic  method  of 
healing,  discovered  by  Dr.  Carl  Baunscheidt.  If  the  decree  was 
b:ised  on  that  cause  it  was  a  grave  mistake,  one  which  we  are  not 
satisfied  the  court  committed. 

An  examination  of  the  testimony  shows  that  the  appellant's  con- 
duct toward  his  family  must  have  been  the  moving  cause  for  the 
decroe.  While  the  evidence  reveals  tliat  he  had  no  faith  in  allo- 
patliic  physicians,  it  also  reveals  that  he  had  neglected  to  call  any 
others  for  his  wife  and  three  children  who  had  died  within  less  than 
seven  months  prior  to  the  hearing.  He  may  have  been  an  affec- 
tionate husband  and  father,  and  have  done  what  he  thought  was 
boft,  yet  according  to  the  evidence  they  were  sliamefuliy  neglected  as 
n  gurds  medical  treatment.  His  oldest  child  was  the  first  to  die,  after 
having  been  very  sick  for  several  days,  but  he  sent  for  no  physician. 
For  the  others  he  employed  no  physician  at  all,  except  allopathic, 
and  did  not  call  them  till  death  was  at  the  door.  He  himself 
practiced  the  exanthematic  treatment  on  his  sick  wife  and  children, 
although  he  makes  no  pretensions  as  a  practicing  physician,  and  says, 
through  his  counsel,  that  he  is  a  simple  journeyman  mechanic. 
When  the  physicians  were  called  their  directions  were  disregarded, 
but  probably  that  made  little  difference,  for  they  were  called  so  late. 
Tiiere  were  two  practicing  physicians.    Charles  and  Leithead,  in 


ii34  PENNSYLVANIA, 


Appeal  of  the  FenDsjlvania  Lead  Company. 


Pittsburg,  as  ap])ellaut  informs  us,  who  use  the  mode  of  treatment 
he  believes  in,  but  he  called  neither.  Doubtless  he  thinks  the 
Baunscheidt  panacea  as  good  in  his  own  hand  as  any  other.  He 
has  used  it  on  his  two  suryiviug  children,  and  should  they  become 
ill  and  he  have  opportunity,  he  would  be  as  likely  to  apply  the 
t  reatment  to  them  as  he  was  to  those  which  are  dead,  and  as  uu- 
likely  to  call  any  physician,  of  any  school,  qualified  for  his  business. 
His  own  testimony  shows  no  change  in  his  mind  as  to  the  medical 
treatment  of  his  family.  Nor  does  it  appear  that  he  so  plies  his 
trade  as  to  be  able  to  provide  for  his  children,  but  on  the  contrary. 
he  expects  the  guardian  of  their  estates  to  furnish  means  for  their 
maintenance. 

Upon  the  whole  case  we  are  not  convinced  that  the  court  erred 
ill  Tnaking  the  decree. 

Decree  affirmed^  and  appeal  dismissed  at  costs  of  appellant. 


Appeal  of  the  Pennsylvania  Lead  Gompaky. 

(95  Penn.  St.  US.) 
Nuisance  —  injunction  —  lead  uneUing. 

The  operation  of  lead^melting  works  may  be  prelimiDarilj  restrained  when 
it  emits  offensive,  poisonous  and  noxious  fumes  and  vapoTB,  prodacing 
danger  to  health  and  injury  to  property.    {See  note,  p,  040.) 


B 


ILL  for  injunction  of  lead-smelting  works.     The  opinion  shows 
the  case.     The  complainant  had  judgment  below. 


Hampton  <&  Dalzell,  for  appellant. 

George  Shiras,  Jr.,  T.  If.  Baird  Patterson^  and  M.  W.  Ackeson, 

for  appellee. 

Gordon,  J.  The  power  of  the  Courts  of  Common  Pleas  of  Penn- 
svlvania  to  entertain  bills  for  the  restraint  or  abatement  of  nuisancei 
where  they  affect  private  rights,  is  undoubted;  neither  is  the  exer- 
•ise  of  this  power  prevented  by  the  fact  that  the  party  complaining 
may  nave  a  remedy  by  indictment  or  by  an  action  at  law.  BunnslTe 
Appeal   19  P.  F.  Smith,  59;  Detmis  v.  EckJiardt,  3  Grant,  390. 


JANUARY  TERM,  1881.  535 


Appeal  of  tha'  P«Dii8jl7aDU  Lead  Compaoj. 


It  is  tpuc  indeed  that  this  power  is  limited  to  those  cases  where 
common-law  forms  of  action  do  not  furnish  an  adequate  remedy, 
4ind  the  chancellor  may  also  refuse  to  Jict  where  greater  injury 
would  result  from  an  injunction  than  by  leaving  a  party  to  his 
re.Uvss  before  a  court  aud  jury.  Richards^  Appeal,  T  P.  F.  Smith. 
105.  But  wheix%  in  ordinary  parlance,  the  damage  sought  to  be 
l>revented  is  irreparable,  that  is  where  the  wrong  is  repeated  from 
time  to  time,  or  is  of  a  continuing  character,  or  productive  of  dam- 
ages which  cannot  be  measured  by  ordinary  standards,  equity  may 
be  invoked.     Commonwmffh  v.  Railroad  Co,,  12  Harris,  150. 

The  appellant  however  contends  that  an  injunction  ought  not 
t«)  issue  until  the  complainant's  right  has  been  established  by  an 
action  at  law.  This  suggestion  would  in  a  doubtful  ca«e  have 
force,  for  the  chancellor  in  a  case  like  the  present  will  act  only 
wlien  he  can  do  so  without  hesitancy.  If  the  case  be  doubtful  he 
will  refuse  to  interfere  until  the  right,  upon  which  the  claim  for 
ivlief  is  based,  is  definitely  settled  by  trial  on  the  common-law  side 
ot  the  court.  But  to  say  that  equity  cannot  move  in  any  case 
until  a  jury  has  determined  the  nuisance  to  be  an  existing  fact,  is 
to  make  our  equity  system  a  mere  dependent  on  the  common-law 
courts,  and  its  jurisdiction  servient  and  inferior.  But  a  conclusion 
^luAi  as  this  does  not  accord  with  the  intent  of  the  act  of  1836,  for 
l»y  it  the  judges  of  the  Common  Pleas  are  clothed  not  with  partial 
and  dependent,  but  with  full  and  independent  chancery  ix)wers 
over  all  the  subjects  therein  mentioned.  We  may  then  adopt  the 
1  mguage  of  Earl,  J.,  in  Campbell  v.  Seaman,  63  N.  Y.  568;  s.  c, 
20  Am.  Rep.  567,  when  speaking  of  injunctions  against  nuisances: 
"**  It  was  formerly  rarely  issued  in  the  case  of  a  nuisance  until  the 
plaintiff's  right  had  been  established  at  law,  and  the  doctrine  which 
seems  no  v  to  prevail  in  Pennsylvania,  that  the  writ  is  not  a  matter 
4>f  right  but  of  grace  to  a  large  extent,  prevailed.  But  a  suit  at  law 
is  no  longer  necessary,  and  tlie  riglit  to  an  injunction  in  a  proper 
casi'  in  England  and  most  of  the  States  is  just  as  fixed  and  certain 
as  tiie  right  to  any  other  provisional  remedy.  The  writ  can  right- 
fully !)e  demanded  to  prevent  irreparable  injury,  interminable  liti- 
^ition,  and  a  multiplicity  of  suits,  and  its  refusal  in  a  proj^er  case 
w<>:ikl  be  QYvor  to  be  corrected  by  an  appellate  jurisdiction.  It  is  a 
matter  of  grace  in  no  sense  except  that  it  rests  in  tlie  sound  dis- 
tTction  of  the  court.'' 

Nor  have  our  own  courts  been  less  ready  to  adopt  the  same  doc- 
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trine;  hence  it  has  been  held  that  an  injunction  would  be  issued 
to  prevent  the  cutting  down  of  timber  and  ornamental  trees  to  the 
injury  of  the  reversion.  Denny  v.  Bruuffon,  5  Casey,  382;  or  to 
restrain  a  trespass  of  a  permanent  or  continuing  chanieter.  Ma- 
,son'j<  Appeal,  20  P.  F.  Smith,  2G.  So  may  acts  of  trespass  or 
nuisance  be  restrained  to  prevent  a  multiplicity  of  suits,  or  where 
such  wrongful  acts  might  become  the  foundation  of  an  adverse 
right.     Scheelz^s  Apptal,  11  Casey,  88. 

Nor  do  we  understand  how  Ilichards^  Appeal  can  help  the  de- 
fendant; for  while  no  one  disputes  the  position  that  a  bill  for  sup- 
pression of  a  nuisance  may  be  dismissed  on  a  general  demurrer  for 
want  of  equity,  unless  it  appears  from  the  subject-matter  affected 
by  the  alleged  nuisance  that  there  is  danger  of  irrepamble  mischief, 
or  of  an  injury  such  as  cannot  be  adequately  compensated  in  a  suit 
at  law,  yet  we  apprehend  even  under  this  authority,  a  general  de- 
murrer would  scarcely  have  sufficed  to  tuni  the  bill  before  us  out  of 
court.  In  it  we  find  then  several  allegations;  that  the  defendant's 
works  are  so  constructed  as  to  emit  noxious  and  poisonous  gases, 
fumes  and  vapors,  and  that  they  are  so  located  that  these  noxious 
and  ]>oisonous  gases  fall  upon  the  plaintiff's  land,  thereby  poisou- 
ing  and  destroying  both  soil  and  vegetation;  that  cattle  and  horses 
have  died  from  eating  the  fodder  and  herbage  thus  poisoned;  that 
these  fumes  and  vapors  are  offensive  and  noxious  to  persons  resi- 
dent upon  said  farm,  and  that  these  injuries  are  continuous  and 
irreparable.  It  would  certainly  be  a  very  bold  solicitor  who  would 
risk  the  admission  of  such  facts  on  a  general  demuri-er.  and  it  is  a 
significant  fact  that  the  learned  counsel  for  the  defendant  have  at- 
tempted no  such  experiment. 

The  bill  then  is  sufficient  to  evoke  the  action  of  a  court  of  equity 
and  all  that  remains  is  to  ascertain  if  the  bill  be  supported  by  the 
evidence.  As  to  this,  after  a  careful  examination  of  the  testimony, 
we  conclude  that  the  findings  of  the  master  are  correct,  and  that  the 
complainant's  complaint  is  fully  sustained  by  the  proofs.  And  in- 
deed it  is  to  be  remembered,  in  limine,  that  whether  a  smelting- 
house  for  lead  is  or  is  not  a  nuisance  per  se  to  adjacent  land  depend? 
very  much  upon  its  situation.  "  If,"  says  Blackstone,  "one erects 
a  smelt ing-house  for  lead  so  near  the  land  of  another  that  the  vapor 
and  smoke  kill  his  com  and  grass,  and  damage  his  cattle  therein, 
this  is  held  to  be  a  nuisance."  All  intelligent  persons  are  aware 
lliat  lead  vapors  are  poisonous,   and  this  the  more  so  as  they 
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are  often,  afi  in  the  case  iii  hand,  accompanied  with  arsenic.  In 
this  matter  we  need  not  chemists  and  experts  to  teach  us,  for  com- 
mon experience  is  sufficient.  When  therefore  we  learn  that  the 
works  of  the  defendant  are  to  the  windward  of  the  plaintiff's  land, 
within  seyenty-five  feet  of  his  northern  line,  and  but  five  or  six 
hundred  feet  from  his  farm-house,  we  need  but  little  evidence  to 
satisfy  us  that  the  smoke  from  these  works  is  seriously  injurious  to 
his  property.  But  in  addition  to  what  we  might  naturally  expect 
from  the  design  and  character  of  this  business,  and  which  might 
in  themselves  have  been  sufficient  to  have  sustained  a  bill  to  restrain 
the  erection  of  these  works,  we  have  the  findings  of  the  master, 
based  on  undoubted  testimony,  as  follows:  *'  That  prior  to  the 
time  the  defendant's  smelting  operations  began  the  plaintiff's  land 
waa  fei-tile  and  well  adapted  to  farming  and  grazing.  •  That  the  de- 
fendant's works  emit  from  the  chimneys  and  stacks  thereof,  in  the 
process  of  smelting  ores  and  refuse  and  dcsilvering  lead,  offensive 
and  poisonous  fumes  and  vapors,  which  are  blown  uix>n,  descend 
and  rest  upon  the  plaintiff's  farm,  and  that  lead  is  thus  distributed 
over  said  farm  to  a  distance  of  at  least  fifteen  hundred  feet  from 
said  works.  That  these  lead  fumes  and  vapors  have  injuriously 
affected  and  are  injuriously  affecting  the  plaintiff's  farm;  that 
they  have  lessened  the  fertility  of  a  portion  of  the  farm  lying 
nearest  the  lead  works;  that  they  have  poisoned  and  are  poisoning 
the  vegetation  and  products  of  said  farm,  rendering  the  latter  unfit 
for  consumption;  and  that  these  injuries  are  continuing.  That 
horses  and  cattle  grazing  upon  the  plaintiff's  farm,  and  eating  the 
products  thereof,  have  died  from  lead  poisoning,  and  that  the  lead 
was  communicated  to  them  through  the  herbage  and  fodder  on 
which  they  fed;  that  the  horses  and  cows  of  Jacob  Wehrle,  who 
was  tenant  of  the  plaintiff  from  1st  April,  1875,  to  April  1, 1876. 
and  those  of  his  son  Frederick  Wehrle, that  died  upon  the  plaintiff's 
farm,  were  poisoned  in  the  manner  above  stated;  that  since  April 
1,  1876,  the  only  crop  cultivated  upon  the  farm  is  corn,  which  is 
husked  on  the  stalk  and  the  fodder  left  on  the  ground;  and  no 
horses,  cattle  or  live  stock  of  any  kind  are  reared  or  pastured  on 
the  farm;  that  the  fumes  and  vapors  from  the  defendant's  works 
are  offensive  and  nauseating  to  persons  living  upon  the  land  or  in- 
haling them;  that  the  plaintiff's  farm  is  greatly  diminished  in 
^alue  by  reason  of  the  lead  deposited  and  being  deposited  upon  it 
from  tie  defendant's  works.  Its  rental  value  is  also  greatly  de- 
preciateil ." 

\'.,L.  XLII  — 68 
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To  this  he  might  well  have  added  that  the  plaintiff's  farm  was 
thereby  rendered  not  only  uncomfortable  but  dangerous  as  a  place 
of  human  habitation;  for  a  place  where  not  only  the  herbage  and 
ground  are  so  literally  poisoned  by  deposits  of  lead  that  it  is  readily 
discoverable  by  chemical  analysis,  but  where  at  times  idso  the  air  is 
so  filled  with  the  noxious  vapors  of  lead  and  arsenic  as  to  make 
those  sick  who  encounter  them,  might  certainly  be  called  dangerous 
to  human  health  and  life. 

In  this  connection  another  important  circumstance  must  be  con- 
sidered; that  is  the  cumulative  character  of  this  injury.  It 
increases  from  year  to  year,  not  only  as  the  works  are  enlarged, 
but  as  more  and  more  lead  is  added  to  the  ground.  The  deposit  is 
an  indestructible  metal  that  is  neither  evaporated  nor  absorbed,  and 
necessarily  it  must  accumulate  as  long  as  the  cause  of  the  deposit 
continues.  Hence  as  it  was  observed  at  first  even  on  the  land 
nearest  the  works,  the  effect  was  scarcely  observable,  but  as  time 
went  on  it  became  more  and  more  apparent  until  finally  the  soil 
was  wholly  unfitted  for  agricultural  purposes.  So  in  like  manner 
may  these  blighting  influences  continue  until  the  whole  farm  is 
made  barren  and  unproductive.  Thus  it  is  that  we  find  in  this 
case  every  element  necessary  to  call  forth  the  exercise  of  equity 
lK)wers.  The  business  complained  of  is  a  dangerous  nuisance;  the 
injury  continuous  and  cumulative,  and  the  mischief  irreparable. 
If.  as  in  Dennis  v.  Eckhardt,  3  Grant,  390,  a  tin  shop  was  enjoined 
4)11  iiccount  of  its  noise,  or  as  in  Campbell  v.  Seaviaii,  the  use  of  a 
hrick  kiln  was  restrained  because  the  vapor  therefrom  was  destruc- 
tive to  the  plaintiff's  trees  and  vines,  much  more  should  a  business 
he  enjoined  which  is  destructive  alike  to  vegetable  and  animal  life. 
Tlie  rule  sic  utere  iuo,  tit  alienum  non  IxBdan  is  a  most  valuable  one, 
and  must  be  maintained  if  our  civilization  is  to  be  cherished  and 
]>reserved,  and  it  is  not  at  all  to  the  purpose  to  answer  the  charge 
of  a  violation  of  this  rule  that  the  defendant's  works  have  been 
erected  at  a  great  outlay  of  capital;  that  they  are  important  to  the 
])ublic  at  large,  and  give  employment  to  many  men.  Says  Wood, 
ill  his  work  on  Nuisances,  §  794:  "  A  person  cannot  go  on  and  build 
extensive  works  and  make  heavy  expenditures  of  money  for  the  ex- 
ercise of  a  trade  or  business  that  will  invade  the  premises  of  another 
with  smoke,  noxious  vapors  or  noisome  smells,  to  an  unwarranted 
or  unlawful  extent,  and  then  when  called  upon  to  desist,  turn 
wound  and  claim  immunity  for  his  trade  or  business  on  the  ground 
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that  to  Stop  it  would  involve  him  in  ruin,  nor  that  it  is  a  necessary 
result  of  canying  on  his  trade  nt  all,  and  that  he  has  adopted  the 
most  approved  methods  known  to  science,  or  which  human  skill 
has  devised,  nor  that  liis  trade  is  a  useful  one  and  beneficial  to  the 
^•ommunity,  or  to  tlic  nation,  or  that  by  bringing  a  large  number 
of  workmen  into  the  community  it  htis  enhanced  the  value  of  the 
jilaintiff's  property."  Whcrc  justice  is  properly  administered  rights 
are  never  measured  by  their  mere  money  value,  neither  are  wrongs 
tolerated  because  it  may  be  to  the  advantage  of  the  powerful  to  im- 
])08e  upon  the  weak.  Whether  it  be  the  great  corporation  with  its 
lead  works,  or  the  mechanic  with  his  tin-shop,  the  rule  is  the  same: 
*'  So  use  your  own  as  not  to  injure  another."  Moreover  there  is, 
iifter  all,  one  underlying  principle  which  influences  both,  and  th.  t 
is  private  gain.  Lead  works  and  tin  shops  alike  may  result  inci- 
ilentally  in  the  public  good,  but  this  is  only  an  incident,  for  the 
)irimary  object  which  induces  the  exercise  of  either  trade  is  personal 
;rood;  therefore  to  neither  party  is  the  general  community  under 
:iny  special  obligation,  and  as  a  consequence  there  is  no  good  reason 
why  the  rules  of  law  should  be  relaxed  in  the  one  case  rather  than 
the  other. 

Again  we  cannot  but  regard  this  company  as  unfortunate  in  the 
selection  of  a  place  for  the  erection  of  its  works.  To  undertake  the 
business  of  lead  smelting  in  the  midst  of  a  rich  suburban  valley, 
occupied  by  farms  and  country  residences,  was,  to  say  the  least  of 
it,  not  very  prudent.  Lord  Cranworth,  in  the  case  of  the  >^. 
Helenas  SmeUvig  Co.  v.  Tipping ^  11  H.  L.  Cas.  652,  quoting  Mr 
Justice  Mellor,  says:  ''It  must  be  plain  that  persons  using  a 
lime-kiln,  or  other  works  which  emit  noxious  vapors,  may  not  do 
an  actionable  injury  to  another,  and  that  any  place  where  such  an 
operation  is  carried  on  so  that  it  does  occasion  an  actionable  injury 
to  another,  is  not,  in  the  meaning  of  the  law,  a  convenient  place." 
If  however  any  place  is  improper  for  a  business  of  this  kind  where 
injury  may  result  from  it  to  others,  surely  a  situation  like  that 
selected  by  the  defendant  ought,  in  the  outstart,  to  have  been  re- 
garded as  improper,  since  common  knowledge  and  prudence  should 
have  informed  its  managers  that  injury,  sooner  or  later,  must  rcsult 
to  the  adjacent  property. 

But  it  is  insisted  that  the  plaintiff  has  no  equity,  as  against  this 
company,  because  he  gave  it  no  notice  before  or  at  the  time  of  the 
^recrtion  of  its  works.     But  of  what  would  he  give  it  notice  ?    Of 
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the  effect  the  fiinies  wouLl  have  upon  liis  farm  ?  But  the  master 
has  found  that  he  knew  nothing  of  leiid  works  and  their  probable 
effect  on  adjacent  hind;  he  conld  not  therefore  notify  it  of  that  of 
wliich  he  was  ignonint.  One  would  suppose  that  on  this  matter 
the  managers  of  the  corporal  ion  would  be  fully  posted;  if  they  were 
so  posted,  if  tliey  knew  what  the  effect  would  be  upon  the  surround- 
ing property,  then  tliey  acted  with  knowledge  wantonly,  and  notice 
to  them  was  unnecessary;  but  if  they  were  ignorant,  if  they  knew 
not  tlie  consequences  which  would  follow  the  business  in  which  the 
company  was  about  to  engage,  tlien  they  ask  too  much  of  the 
plaintiff  when  they  require  of  him  a  know^ledge  of  their  own  busi- 
ness which  they  themselves  did  not  possess. 

Decree  affirmed. 

Note  by  thk  Reportkr.  -In  Pe,nun*ie,rv.  A\Un^  Wisconsin  Supreme  Court,  January, 
18 {3.  an  action  to  t-eoover  damaices  by  reason  of  the  maintenance  of  a  tannery,  alleged  to 
be  a  nuisance  to  ilie  plaintiff's  watrr-cure  establishment,  the  court  said:  **The  court  was 
requested  to  i'rstiTicL  the  jury  that  '  the  fact  that  a  business  is  a  lawful  one,  and  that  it  is 
conducted  in  the  l>est  pottsible  manner,  will  not  prevent  it  from  being  a  nuisance/  This 
instrnction  was  refused  by  th**  court,  and  the  plaintiffs  excepted.  And  then  the  court, 
againsr.  objections  on  the  part  of  ihe  plaintiffs,  submitted  to  the  jury,  in  effect,  whether 
the  defendants  during  tlie  time  in  question  operate*!  their  tannery,  and  the  business  con- 
nected therewith,  in  a  reasonable  and  proper  manner,  and  whether  in  such  operation  any 
odors,  other  tlian  su  ;h  as  were  incident  to  a  tannery  property-  conducted,  were  sent  over 
and  upon  the  premises  ot  the  plaintiffs.  The  Arst  of  these  questions  was  answered  by  the 
jury  in  the  afllrniative,  and  the  second  in  the  negative.  These  rulings  can  only  be  sus* 
tallied  npon  rhe  theory  that  a  tannery  doing  the  amount  of  business  of  the  defendants, 
operated  in  a  ivasonable  and  proper  manner,  and  sending  forth  no  rnlors,  except  such  as 
are  Incident  to  such  a  tanuery  properly  conducted,  cannot  be  a  nuisance  to  the  owner  and 
occupant  of  ailjacerit  premises  used  as  a  water-cure  like  the  one  in  question.  Is  such  the 
law  ? 

"  In  W  liter  V.  Sclfe,  4  De  Gex  &  S.  315,  a  brick  kiln  on  premises  adjacent  to  the  plaint- 
iffs wa.<;  held  to  be  a  private  nuisance,  and  in  deciding  the  case  the  learned  ViceChanceUor 
KxinnT  Rrucr  took  occasion  To  say  that  he  had  no  doubt,  upon  the  facts  and  the  law,  that 
the  plaintiffs,  as  owners  and  occupiers  of  the  house,  offices  and  garden,  were  *  entitled  to 
an  untainte<1  and  unpolluted  stream  of  air  for  the  necessary  supply  and  reasonable  use  of 
himself  and  his  family  there:  or  in  other  words,  to  have  there,  for  the  ordinary  purposes 
of  breath  and  life,  an  nnpolluted  and  untainted  atmosphere;  •  •  «  meaning  by 
untaintel  and  unpolluted,  not  necessarily  air  as  fresh,  free  and  pure  as  at  the  time  of 
building  the  plaintiff's  house,  *  «  •  but  air  not  rendered  to  an  important  degree  lesa 
compatible,  or  at  least  not  rendered  Incompatible  with  the  physical  comfort  of  human 
existence  —  a  phrase  to  be  understood,  of  course,  with  reference  to  the  climate  and  habits 
of  England.'  That  decision  was  Affirmed  on  appeal  by  liord  St.  Leonards  (id.  p.  ZS6),  and 
subsequently  approved  in  PoUoek  v.  Lester,  1!  Hare,  9tt6,  and  followed  in  the  exchequer 
chamber  in  Bantfoni  v.  TiimUy^  3  Best  &  S.,  03.  In  this  last  case  the  trial  court  '  directed 
the  jury  *  *  *  to  find  for  the  defendant,  notwithstanding  his  burning  the  brick  had 
interfered  with  the  plaintiff's  comfort,  if  they  were  of  opinion  that  the  spot  where  th» 
i>t  ioks  were  burnt  was  a  proper  and  convenient  spot,  and  the  burning  of  them  was,  under 
tli*4  circumstances,  a  reasonable  use  by  the  defendant  of  his  own  Uuid.*  This  direction  waa 
held  to  be  erroneous,  nnd  the  verdict  for  the  defendant  was  set  aside.  In  giving  the  opin- 
ion of  the  court  it  was  observed  that  the  direction  was  plainly  founded  on  a  passage  Ia 
Comyn's  Digest,  for  which  no  authority  had  l>een  cited,  and  that  there  was  a  want  of  pre- 
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cisioni  especially  in  the  words  *  reasonable  and  convenimit,'  which  rendered  its  meaning 
by  no  means  clear.  The  court  added:  '  Does  this  expression  mean,  as  the  court  uuder- 
st(»')d  it  in  tliat  case,  that  the  place  is  proper  and  convenient  for  the  purpose  of  carrying 
on  the  trade,  or  does  it  mean  that  it  is  a  place  where  a  nuisance  will  not  be  caused  to  an- 
oihc*r**  The  court  then  quotes  approvingly  this  sentence:  *  \  tan-houae  is  necessary, 
tor  all  men  wear  shoes,  and  nevertheless  It  may  be  pulled  down  if  it  be  erected  to  the  nui- 
sance of  another;  in  like  manner  of  a  glass-house;  and  they  ought  tu  be  erected  in  places 
convenient  for  them.'  The  opinion  continues:  *  The  term  seems  to  be  used  in  tbesiune 
sense  when  applied  to  questions  as  to  public  nuisances.    Thus  it  is  said  in  Hawkins :    « 

*  *  *  It  seems  to  be  agreed  that  a  lirew-house,  erected  in  such  an  inconvenient  place 
wherein  the  business  cannot  be  carried  on  without  greatly  incomaioding  the  neighbor 
hood,  may  be  indicted  as  a  common  nuisance/  It  would  seem  therefore  that  just  as  the 
use  of  an  offensive  trade  will  be  indictable  as  a  public  nuisance  if  it  be  carried  on  in  an  in* 
convenient  place,  i.  6»,  a  place  where  it  greatly  incommoaes  a  multitude  of  persons,  so  it 
wUl  be  actionable  as  a  private  nuisance  if  it  be  carried  on  in  an  Inconvenient  place,  i.  e.,  a 
place  where  it  greatly  incommodes  an  individual.  If  (liis  be  the  true  construction  of  the 
ezfMVsaion  'convenient,*  in  the  passage  from  Comyn'^  Digest,  the  doctrine  amounts  tc>  no 
more  than  what  has  long  been  settled  law,  viz.:  that  a  miin  may,  without  being  liable  to 
an  action,  ezerdse  a  lawful  trade,  as  that  of  a  butcher,  or  brewer,  and  the  like,  notwith- 
standing it  may  be  carried  on  so  near  the  house  of  another  as  to  be  an  annoyance  to  him, 
in  rendering  his  residence  there  less  desirable  or  agreeable,  provided  the  trnde  be  so  con- 
ducted that  it  does  not  ^ause  what  amounts.  In  point  of  law,  to  a  nuisance  to  the  neigtibor 
Ing  house/  The  court  then  observed  that  the  introduction  into  the  law  of  England  of  the 
do<! trine  that  a  place  may  be  proper  and  convenient  for  the  carrying  on  of  a  trade,  noi- 
withstandlng  it  te  a  place  where  the  trade  cannot  t>e  carried  on  without  causing  a  nuisance 
to  a  neighbor,  *  would,  we  think,  lead  to  great  inconvenience  and  hardship,  because      * 

*  *  If  the  doctrine  is  to  be  maintained  at  all,  it  must  be  maintained  to  the  extent,  thai 
however  ruinous  may  be  the  amount  of  nuisance  caused  to  a  neighbor*s  property  by  i-ar- 
rying  on  an  offensive  trade,  he  is  without  redress  if  a  jurj'  shall  deem  it  right  to  And  that 
the  place  where  the  trade  is  carried  on  is  a  proper  and  convenient  place  for  the  purpi»»e. ' 

**  The  .same  doctrine  was  executed  by  the  House  of  Lords  in  Sf .  Ht7«H*«  Smelting  Co   v . 
Jlpfiiny,  11  H.  L.  Cas.  649.    See,  aim.  Gaunt  v.  Funuru,  4  Mouk,   Rng.  618;  licnjiimiu  v 
^lun\  10  id.  331. 

**In  Rex  V.  Whiff!.  1  Burroii's,  883.  it  was  held  that  'it  Is  a  common  nuisance  to  make 
acid  Hpirit  of  sulphur,  and  thereby  impregnate  the  air  with  noi*<ome  stinks  *    In  that,  cii.se 
Lord  MANsriBLO  observed,  that  *it  is  not  necessary  that  the  smell  should  be  unwhoienome; 
it  is  enough  if  it  renders  the  enjoyment  of  life  and  property  uncomfortable.* 

"  In  Aldrich  v.  fjownrdt  8  R.  I.  iUU  It  was  held  that  *  a  livery  stable  might  be  a  nuisance, 
notwithstanding  It  may  be  an  admitted  fact  that  it  was  well  and  property  built,  in  h  Um-h- 
tion  as  unobjectionable  as  would  be  any  in  the  town  or  city,  and  is  properly  kept  and 
managed  And  evidence  tending  t<»  show  that  other  stables  similariy  situated  do  not  cre- 
ate serious  annoyance  to  neighboring  householder'!  may  properly  be  excluded  as  irrel»- 
vaut.' 

*'In  Com.  V.  Uplon^  GQray.  478,  a  slaughter-house  was  condemned  as  a  nuisance,  and 
the  court  held  that  'canning  on  an  offensive  trade  for  twenty  years  in  a  place  rvmote 
from  buildings  and  public  roads,  doe.s  not  entitle  the  owner  to  continue  It  In  the  same  pliice 
after  houses  have  been  built  and  roads  laid  out  in  the  neighborhood,  to  the  occupants  of 
and  travellers  upon  which  It  Is  a  nuisance.;  The  same  court  held  substantially  the  Mnie 
way  in  respect  to  refining  petroleum  under  a  statutory  right.  Com.  ▼.  KUMer,  10T  Msm. 
3R8  A  similar  ruling  was  made  in  Pittfutown  Chu  Co.  ▼.  ifurphi/,  80  Penn.  St.  857  ;  Sarnh 
V.  Kllner,  20  Law  T.  277. 

**  In  Rex  V.  Picippinsau.S  St  range.  688.  the  indictment  was  sustained  because  the  tannnrv 
was  alleged  to  be  near  the  highway  and  also  near  several  dwelling  houses.  JUtw  v.  Hall, 
4  Btaig.  N.  C.  188. 

'*In  FVnitciw  V.  Sehiiellhnpf ,  aH  N.  Y.  l.'HS.  the  plaintiff  was  deprived  of  the  rental  of  hT 
two  houses  by  reason  of  the  stench  arising  from  the  defendant's  tannery,  and  it  was  held 
that  she  could  recover,  notwithsrandinar  others  havinir  property  in  the  Tlcinity  were  sNo 
injtireil      These  authorities  are  sufficient  to  show  that  the  same  was  submitted  to  the  Jur- 
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upon  the  wrong  theory.    Many  others  might  be  added,  but  It  Is  onneoeasaiy.    Of  com 
the  law  Is  not  so  rigid  as  to  make  every  business  which  imparts  any  degree  of  imparity  to> 
the  atmosphere  a  nnlsaooe.    This  law  is  practical  as  well  «s  Just.     The  maintenance  of 
life  and  business,  especially  In  crowded  cities,  necessitates  the  imparting  of  a  certain 
degree  of  impurity  to  the  atmom>here.   llio  law  gives  protection  only  against  sobeUni  ial 
injury.  To  be  of  legal  cognsJanoe,  the  injury  must  be  tangible,  or  the  discomfort  perL-«>p- 
tible  to  the  senses  of  ordinary  people.    Undoubtedly  a  party  has  the  unlimited  and  utt- 
qualifled  right  to  use  his  property  as  he  pleases,  provided  he  does  not  so  use  it  as  to  be. 
come  a  nuisance  to  others.    Such  rights,  duties,  and  obligations  between  the  respective 
owners  of  adjacent  lands  are  necessarily  reciprocal.    Persons  owning  lands  and  oper&i  iiiic 
a  tannery  thereon  in  some  unfrequented  place,  so  remote  from  other  dwellings  and  prop- 
erty, and  places  where  people  are  accustomed  to  pass  or  be,  as  not  to  annoy  or  diitooiu. 
fort  any  one  else,  nor  impair  the  use  of  other  property,  would  not  be  liable  for  maiuCAin- 
iiiganulsanoet  however  unclean  and  filthy  their  tannery  mitfht  become,  and  however 
unreasonably  and  improperly  it  might  be  operated.    It  Is  because  a  pem*n  matntaina 
something  that  annoys  or  incommodes  another  or  his  business  ~  something  noxious  or 
offensive  to  another  —that  such  right  of  action  is  given.  The  question  of  nuisance  there- 
fore depends  not  only  upon  the  character  of  the  business  maintained,  hut  its  proximity 
to  the  dwellings,  business,  property,  or  ticcupancy  of  others. 

**  The  ownership  of  land  carries  with  it  the  rightful  use  of  the  atmosphere  while  pass- 
ing over  It.  Title  to  land  gives  to  the  owner  the  right  to  Impregnate  the  air  upon  and  over 
the  same  with  such  smoke,  vapor,  and  smells  as  he  desires,  provided  he  does  not  con- 
taminate the  atmospheiv  to  such  an  extent  as  to  substantially  interfere  with  the  comfort 
or  enjoyment  of  others,  or  Injure  the  use  of  their  property.  But  air  is  movable,  and  con- 
stantly flowing  from  the  premises  of  one  to  thoae  of  another,  and  hence  when  It  be- 
comes thickly  impregnated  with  putrid  substances.  It  necessarily  flows  on  to  the  adjar<.'i:t 
premises  In  one  direction  or  another.  This  being  so.  It  follows  that  any  business  which, 
necessarily  and  constantly  impregnates  laige  volumes  of  the  atmosphere  with  disagreeable, 
unwholesome,  or  offensive  matter,  may  become  a  nuisance  to  those  occupying  adjacent 
property.  In  case  It  is  so  near,  and  the  atmosphere  Is  contaminated  to  such  an  extent,  as- 
to  substantially  Impair  the  comfort  or  enjoyment  of  such  adjacent  occu  pants.  When  such 
comfort  and  enjoyment  are  so  Impaired,  and  compensation  Is  demanded.  It  is  no  def ense- 
to  show  that  such  business  was  oonduoted  In  a  reasonable  and  pkoper  manner,  and  with 
more  than  ordlnaiy  cleanliness,  and  that  the  odon  so  sent  over  and  upon  muh  adjacent 
premises  were  only  such  as  were  Incident  to  the  busineas  when  property  conducted.  1 1  is 
the  intermptloo  of  such  enjoyment  and  the  destruction  of  such  comfort  that  furnisher  the 
ground  of  action,  and  it  Is  no  satisfaction  to  the  Injured  party  to  be  informed  that  it 
might  have  been  done  with  more  aggravation.  The  business  Is  lawful;  but  such  inter- 
ruption and  destruction  Is  an  Invasion  of  private  rights,  and  to  that  extent  unlawful.  It 
is  not  so  much  the  manner  of  doing  as  the  proximity  of  such  a  business  to  the  adjacent 
occupant  which  causes  the  annoyance.  A  buslneM  neoessarily  oontaminating  the  atmos- 
phere to  the  extent  indicated  should  be  located  where  it  will  not  necessarily  deprive  otlv^r» 
of  the  enjoyment  of  their  property,  or  lessen  the&roomfbrt  while  enjoying  the  same.'* 

These  cases  seem  opposed  to  Huek€naHn€*9  Appeal,  70  Penn.  8t.  108 :  s  c.  10  Am. 
Bep.  08Q,  where  it  was  held  that  brick'burning  being  m  useful  and  necessary  em|rioyment . 
will  not  be  restrained  by  injunction,  although  carried  on  in  the  outskirts  of  a  city,  becaune- 
it  ocoaslons  some  discomfort  or  some  Injury  to  those  residing  in  the  vicinity ;  and  that 
upon  an  application  to  restrain  the  exercise  of  a  lawful  business  the  court  will  look  at  the- 
customs  of  the  people,  the  characteristics  of  their  busbiess,  the  common  uses  of  property 
and  the  peculiar  drnimstanres  of  the  place. 

See  notes,  10  Am.  Bep.  974 ;  SO  Id.  580.  The  following  are  some  other  recent  imporUnt 
adjudications  In  point :  Pruncr  v.  Pen<IIetoa,75  Va.  516;  8.  c,  40  Am.  Rep.  738  (slaugfater- 
house) ;  Domev  v.  AUen,  85 N.  0.  866 ;  a.  c,  89  Am.  Rep.  TOi,  and  note,  707  (planing-mllT 
and  cotton-gin) ;  Pitman  v.  JBepp,  50  Md.  516 ;  s.  o. ,  33  Am.  Rep.  835 ;  MeKeon  v.  See, 
51  N.  T.  800;  s.  G.,  10  Am.  Bep.  680;  ChwdaUv  Cmfton^  38  Ohio  St.  271  :  8.  Cn  81  Am. 
Bep.  685  (Jarring  machinery) ;  Shims  v.  Olinger,  60  Iowa,  571 ;  s.  c ,  8S  Am.  Hep.  138  and' 
note,  141  (Uvery-etable);  Qrten  v.  Lolcs,  54  Miss.  640:  s.  c,  88  Am.  Rep.  878  (flouring-mill); 
Jfiaire  v.  Bitfeman,  87  111.  460;  s.  c,  90  Am.  Bep. 63  (slaughter  house) ;  Adamn  v.  Jf{otas2,. 
88  Md.  U8;  8.C*,  17  Am.  Bep.  516  (f elt-rooflag  f actofy). 
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(96PeiiD.  St.M6.) 

MiwUr  and  servant  —  negligence — feUaw-serfHinU. 

A  corporation  is  uot  liable  for  an  injary  to  one  of  its  employees  ttirougU  thtt 
negliKence  of  a  competent  gang-boss  or  foreman,  having  no  general  power 
of  control,  but  under  tbe  direction  of  a  superintendent.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  state^^ 
the  point.     The  plaintiff  had  judgment  below. 

.V.  iSclioyer  and  Weiat  McMurray,  for  plaintiff  in  error. 

T7ios.  M.  Marshall^  for  defendant  in  error. 

Oreen,  J.  Practically  these  cases,  as  they  come  before  us^  turn 
upon  two  questions  :  1.  Was  Wymond  such  an  officer  of  the  de- 
fendant corporation  ^  that  it  would  be  responsible  for  his  act  of 
negligence  ?  And  %.  Is  there  any  evidence  of  Wymond's  incomiie- 
tency  and  unskilfulness,  and  that  the  company  had  knowledge  of 
it  ?  The  learned  judge  of  the  court  below  left  both  these  questions 
to  the  jury  in  his  general  charge  and  in  his  answers  to  the  defend- 
antV  third  and  fourth  points.  It  is  claimed  that  lie  was  in  error 
in  both.  Taking  the  questions  in  their  order,  we  will  consider  first 
the  subject  of  the  relation  of  Wymond  to  the  company  on  the  one 
hand,  and  to  the  plaintiffs  on  the  other.  The  defendant  was  w, 
corporation  very  largely  engaged  in  the  business  of  constructing 
and  erecting  iron  bridges.  They  owned  and  used  extensive  works 
and  had  erected  an  additional  building  about  four  hundred  feet  in 
length  and  fifty  feet  in  width.  The  walls  were  brick,  and  at  the 
time  of  the  accident  they  were  already  raised  to  their  full  height, 
and  npon  them  an  iron  roof  was  being  placed  for  purposes  of  ven- 
tilation. The  plaintiffs  were  laboring  men  who  were  working  un- 
der the  immediate  direction  of  one  William  Wymond.  An  ap])ar- 
atus  called  a  trussed  plank  was  being  used  in  putting  on  the  roof. 
and  while  the  plaintiffs  and  some  other  workmen  were  engaged  car- 
rying an  iron  rafter  over  this  plank  it  gave  way  and  they  were  pre- 

•Compare  MiUMU  ▼.  Robi^uon  (80  Ind.  S81),  41  Am.  Rep.  8U. 
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cipitatedto  the  ground,  killing  one  man  and  injuring  several,  among 
them  the  plaintiffs.  A  large  amount  of  testimony  was  taken,  but 
so  far  as  the  principal  questions  are  concerned  it  was  not  at  all 
contradictory.  In  regard  to  the  position  of  Wymond  the  undis- 
puted testimony  was  to  the  following  effect :  Colonel  Piper  wa«  the 
general  manager.  He  had  supervision  over  the  whole  business  of 
the  company,  employed  and  discharged  the  men  and  gave  general 
directions.  His  orders  had  to  be  obeyed  by  all  except  the  president. 
Next  to  him  in  authority  was  Mr.  Sheffler,  the  ufisistant  manager, 
Avhose  duties  were  the  same  as  Colonel  Piper's,  he  giving  attention 
to  the  details  and  supervising  the  whole  business  in  Colonel  Pijier's 
absence.  The  next  in  authority  was  William  Robinson.  He  was 
oxamined  by  the  plaintiffs  and  testified  that  he  was  the  general 
foreman  of  the  riveting  and  the  laborers  and  was  under  the  control 
of  Piper  and  Sheffler.  He  also  said  there  were  other  foremen  un- 
der him.  It  was  he  who  detailed  men  to  do  the  various  portions  of 
work,  and  directed  what  was  to  be  done.  Both  the  plaintiffs  were 
engaged  by  Robinson,  and  were  sent  by  him  to  Wymond  to  assist 
ill  putting  on  the  iron  roof.  Wymond  had  charge  of  the  men  who 
were  doing  this  particular  work.  The  immediate  orders  to  fin' 
men  engaged  in  this  work  came  from  Wymond.  Robinson  testified. 
*•  Mr.  Wymond  had  control  of  the  men  as  soon  as  I  gave  tliem  to 
him  ; "  and  again,  **  I  wjis  instructed  to  furnish  Mr.  Wymond  witli 
men  by  Mr.  Sheffler.''  Wymond's  duties  are  thus  described  :  "I 
went  on  various  kinds  of  work,  moving  machinery,  repiiiring  ma- 
chinery, general  repair  work  ;  sometimes  he  (Robinson)  would  give 
me  three  or  four  men  to  handle,  and  at  other  times  only  two  ;  that 
wiis  in  the  outside  shops,  but  sometimes  I  would  be  ordered  to  go 
out  and  take  a  gang  of  men  and  put  up  a  roof,  or  building  or 
bridges,  as  the  case  might  be."  Q.  **You  were  in  charge  of  the 
work  of  the  erection  of  ventilators  on  the  new  building  of  which 
this  is  the  model  ?  A.  "  Well,  I  suppose  you  might  term  it  in 
charge;  I  was  ordered  to  do  that  work."  Q.  ''State  what  your 
position  was  ?  "  A.  '^  I  don't  know  that  I  held  any  commission 
position ;  I  was  put  there  by  Mr.  Robinson,  as  near  as  I  can  re- 
member." Q.  **Todo  what?"  A.  "To  raise  these  trusses  and 
to  put  up  this  building  ;  and  as  for  the  men  he  was  to  furnish  me 
what  men  I  wanted."  Q.  **  Did  you  employ  the  men."  A.  "  No, 
sir."  Q-  *•  Did  you  discharge  the  men  ? "  A.  "No,  sir."  *  * 
Q.   "Did  you  employ  Mr.  Kennedy  or  Mr.  Newberry  ?"  A.  "  No, 


JANUARY  TERM,  1881.  545 

-^ ____iiiiBi  ■       ^^Hi     m^^^^m^^^^^^^m-^^r-m_m 

Kejstone  Bridge  Compaoj  v.  Newberry. 

air/'  Q.  "How  did  they  come  to  be  under  your  control?"  A, 
''  I  BuppoBe  Mr.  Robinson  sent  them  to  me ;  he  sent  all  the  men 
that  worked  for  me ;  they  would  come  there  and  tell  me  that  Mr. 
Bobinson  told  them  that  we  wanted  them  to  work  there."  Both 
Eenne^jT  and  Newberry  testified  that  they  were  employed  by  Kobin- 
.son  and  sent  by  him  to  Wymond  to  work  under  his  orders.  Hurl- 
ston,  a  witness  for  defendant,  testified  that  he  was  a  foreman  ;  had 
some  men  under  him  ;  was  a  gang  boss  ;  that  Bobinson  had  gen- 
eral charge  of  the  works  ;  that  Piper  was  over  Bobinson,  and  was 
constantly  going  through  the  works  generally  twice  a  day,  giving 
orders  and  directions ;  that  Wymond  had  charge  of  the  erection 
of  the  structure,  and  was  boss,  and  that  Bobinson  was  Wymond's 
boss.  There  was  no  contradiction  of  this  testimony,  and  it  estab- 
lishes, m  our  opinion,  that  Wymond  was  in  no  manner  the  general 
representative  of  the  company  or  clothed  with  its  powers.  He  sim- 
ply had  charge  of  a  gang  of  men,  of  varying  numbers,  neither  em- 
ployed nor  discharged  by  himself,  but  fiunished  to  him  by  another 
who  was  his  superior,  and  whose  orders  he  was  required  to  obey. 
Wymond,  while  he  had  charge  of  the  work  of  putting  up  the  ven- 
tilator, was  himself  a  workman  and  worked  with  the  other  men. 
It  was  testified  by  Wymond,  Watkins  and  Krebeler  that  they  three 
made  the  trussed  plank  which  gave  way  and  caused  the  accident. 
It  is  quite  clear  to  us  that  Wymond  and  the  men  of  whom  he  had 
•charge  were  engaged  in  one  common  pursuit,  seeking  to  accomplish 
one  common  object,  and  that  all  of  them  were  subject  to  the  orders 
of  another,  who  was  their  common  superior.  In  these  circumstances 
we  think  this  case  is  ruled  by  the  cases  of  Lehigh  Valley  Coal  Co.  v. 
Jones,  5  Norris,  433,  and  Delaware  <&  Hudson  Canal  Co.  v.  Carroll^ 
8  id.  374.  In  the  former  of  these  cases  Mr.  Justice  Mebcub,  in 
delivering  the  opinion  of  the  court,  said  :  '*  Who  are  fellow  servants 
in  contemplation  of  law  ?  To  constitute  such  they  need  not  at  the 
same  time  be  engaged  in  the  same  particular  work.  It  is  sufficient 
if  they  are  in  the  employment  of  the  same  master,  engaged  in  the 
same  conmion  work,  and  performing  duties  and  services  for  the  same 
general  purpose.  The  rule  is  the  same,  although  the  one  injured 
may  be  inferior  in  grade  and  is  subject  to  the  control  and  direction 
of  the  superior  whose  act  caused  the  injury,  provided  they  are  both 
co-operating  to  effect  the  same  common  object."  Again,  "  Some  of 
the  employees  were  superior  in  the  grade  of  their  employment  to 
Alexander  Jones,  others  were  inferior.  Whether  superior  or 
Vol.  XLII  —  69 
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inferior,  they  as  well  as  he  were  all  under  one  common  superin* 
tendent;  in  his  hands,  and  in  his  alone,  was  the  entire  charge  of  the 
business  placed  by  the  company.  His  negligence  might  be  neg 
ligence  of  the  company/'  In  the  case  of  Delaware  <£  Hudson 
Canal  Co.  y,  Carroll,  supra,  Mr.  Justice  Paxson,  in  delivering 
the  opinion  of  the  court,  said  :  '^  There  is  no  room  for  the  allega- 
tion that  a  mining  boss,  under  the  Mine  Ventilation  Act  of  1870, 
is  an  agent  of  the  mine  owner  or  a  co-employee.  He  is  clothed 
with  no  power  of  engaging  and  discharging  miners  and  laborers  at 
pleasure.  He  is  merely  a  fellow  servant  with  the  miner.  ♦  *  » 
He  has  no  general  power  of  controL  His  duties  are  confined  to 
special  matters.  That  they  are  different  from  those  of  others  of 
his  fellow  co-laborers,  or  even  that  they  are  of  a  higher  grade,  does 
not  matter.'' 

In  the  case  of  Caldwell  v.  Brown,  3  P.  F.  Smith,  456,  in  which 
it  was  held  that  an  engineer  was  a  fellow  employee  for  whose  acts 
the  employers  were  not  liable.  Judge  Bead,  in  the  course  of  the 
opinion,  quotes  Oilman  v.  Eastern  Railroad  Co.,  10  Allen,  233,  in 
which  it  was  held,  that  *^in  case  of  an  injury  to  one  servant  by 
the  negligence  of  another,  it  is  immaterial  whether  he  who  causes 
and  he  who  sustains  the  injury  are  not  engaged  in  the  same  or 
similar  labor  or  in  positions  of  equal  grade  or  authority.  If  they 
are  acting  together  under  one  master  in  carrying  out  a  common 
object,  they  are  fellow  servants."  See  also,  Wright  \.  N.  T,  Central 
Railroad  Co.,  25  N.  Y.  565 ;  Morgan  v.  Vah  of  Neath  R'y  Co,, 
L.  J.,  35  Q.  B.  23 ;  Weger  v.  Pennsylvania  Railroad  Co.,  5  P.  F. 
Smith,  463. 

We  are  clearly  of  opinion  that  Wymond,  upon  the  undisputed 
testimony  in  the  case,  was  not  such  a  representative  of  the  de- 
fendant as  that  they  would  be  liable  for  his  acts  of  negligence.  A 
further  consideration  of  this  branch  of  the  case  leads  us  to  the 
same  result.  The  injuries  of  the  plaintiffs,  it  is  claimed,  were 
occasioned  by  the  breaking  or  giving  away  of  a  defective  ap- 
paratus. Now  the  apparatus  in  question  was  not  furnished  by  the 
company  at  all.  It  was  made  by  Wymond  and  two  others  of  the 
workmen,  and  if  it  was  defective  it  was  the  result  of  the  negligence 
of  three  fellow  workmen  of  the  plaintiffs.  No  superior  officer 
of  the  company  gave  orders  that  the  particular  materials  used 
should  be  selected,  or  that  the  particular  contrivance  itself  should 
be  constructed.    The  workmen  made  such  an  apparatus  as  they 
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deemed  snffloient.  If  it  proyed  insuffloient  it  was  an  error  of 
judgment  on  their  part  for  which  we  can  see  no  ground. of  liability 
as  against  the  defendant  for  the  injuries  of  the  plaintifb.  It  is 
quite  uncertain  under  the  testimony  whether  the  accident  re- 
sulted from  oTcrloading  the  truss-plank,  or  from  a  defect  in  the 
iron  rod  which  sustained  it  No  testimony  was  given  as  to  whether 
there  was  a  flaw  in  the  iron^  and  it  is  not  at  all  clear  that  the  rod 
was  too  weak  to  sustain  all  the  reasonable  weight  that  should  have 
been  put  upon  it. 

On  the  second  question  raised  on  the  trial,  to  wit,  whether  the 
defendant  employed  Wymond  knowing,  or  having  reasonable  cause 
to  know,  that  he  was  an  incapable  and  unskillful  person,  not  fit  to 
be  put  in  charge  of  such  work,  we  can  find  no  testimony  sustaining 
either  allegation.  The  learned  counsel  for  defendant  in  error 
alleges  that  Wymond  was  incompetent,  but  he  does  not  refer  us  to 
any  testimony  in  support  of  that  allegation.  He  does  indeed  con- 
tend that  proof  of  Wymond's  unfitness  is  found  in  his  own  testi- 
mony, but  a  careful  examination  of  that  and  other  testimony  proves 
quite  the  contrary.  He  testifies  to  a  large  experience  in  the  business 
of  building  iron  bridges  and  bridges  of  iron  and  wood  in  combina- 
tion, and  he  was  engaged  upon  some  of  the  largest  and  most  im- 
portant bridges  in  the  country.  He  could  not  conduct  that  kind  of 
work  without  acquiring  much  experience  in  the  resisting  powers  of 
wood  and  iron  when  subjected  to  heavy  pressure.  There  was  actually 
no  affirmative  testimony  of  any  want  of  skill  or  knowledge  upon 
these  subjects,  and  not  a  scrap  of  evidence  that  the  company  had 
the  slightest  knowledge  of  any  want  of  capacity  on  his  part  to  per- 
form the  work  assigned  to  him.  In  the  absence  of  any  testimony 
on  this  subject  we  think  the  learned  judge  of  the  court  below  was 
in  error  in  submitting  the  question  to  the  jury  We  think  the  third, 
fourth  and  fifth  assignments  of  error  are  sustained,  and  on  tiiese 
the  judgments  are  reversed,  and  writs  of  v$nir$  faeia$  de  novo 

awaided* 
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Obxbb  y.  OHAKnBB's  Bailway  Ooxfavt. 

(96  PemL  St.  SOL) 

The  defendftDt  piocared  sabscriptions  for  the  stock  of  the  plaintifi'  nilwaj, 
and  himflelf  preTioasly  sabBcribed  thereto,  entering  hia  name  in  the  aame  sab. 
scription  book  belonging  to  the  plaintiff,  which  he  kept  abont  aix  moathi 
thereafter.  tSubeeqnently  he  cat  hia  name  oat  of  the  book  and  retomed  the 
book  to  the  plaintiff.    BM,  that  he  was  still  bound  by  his  oontnct.* 

ASSUMPSIT  for  subscription  to  stock.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

L.  F.  Paiterson,  Boyd  Orumrine,  and  Wesley  Greer,  Jr.,  for 
plaintiffs  in  error. 

Hampton  it  Dalzell  and  A.  M.   Toddy  for  defendants  in  error. 

TBiTKEEYy  J.  A  number  of  persons^  including  Wesley  Greer, 
proposed  to  subscribe  for  capital  stock  of  the  Chartiers  VaUej  Bail- 
way  Company  upon  certain  conditions^  which  proposition  was  of- 
fered to  and  refused  by  the  Chartiers  BaUway  Company.  There- 
upon the  Chartiers  Railway  Company  by  resolution,  reciting  that 
it  had  receiyed  from  the  Pennsylyania  Bailroad  Company  such  as- 
surance of  pecuniary  aid  as  would  with  proper  efFort  on  the  part  of 
the  people  of  Allegheny  and  Washington  counties  insure  the  early 
completion  of  its  railroad,  offered  for  sale  five  thousand  shares  of 
its  capital  stock,  and  appointed  J.  H.  Ewing  its  agent  in  Washing- 
ton county  to  receive  subscriptions.  Books  containing  said  recital 
and  resolution  and  terms  of  subscription  were  furnished  by  said 
company  to  said  Ewing  who  procured  the  assistance  of  seyend  per- 
sons in  obtaining  subscriptions,  among  them  Wesley  Oreer*  ftom 
the  testimony  of  Greer  't  appears  that  he  had  been  active  in  solicit- 
ing the  former  subscriptions,  the  object  being  to  secure  thebnildiBg 
of  the  road  ;  that  he  was  active  in  soliciting  these  subscriptions ;  thai 
he  took  the  book,  subscribed  himself,  persuaded  others  to  sab- 
scribe,  and  kept  the  book  about  six  months ;  and  that  he  cut  oQt 
his  name  before  he  returned  the  book,  because  of  a  differanoe  re- 


•  See  note,  8S  Am.  Hep.  40. 
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specting  payment  for  his  services  between  himself  and  !pwing. 
The  single  assignment  of  error  is  to  the  court's  refusal  to  charge 
that  the  defendant's  subscription  was  reyocable  at  any  time  before 
he  returned  the  book  to  the  company  or  its  agents  and  that  if  he 
returned  it  with  his  subscription  erased  he  is  not  liable.  If  an 
agreement  was  made  between  the  company  and  Greer  there  was  no 
error. 

''A  contract  includes  a  concurrence  of  intention  in  two  parties, 
one  of  whom  promises  something  to  the  other,  who  on  his  part  ac- 
cepts such  promise."  The  company  held  out  the  promise,  never 
retracted  it,  all  the  time  has  been  ready  and  willing  to  perform  it, 
and  the  only  point  in  dispute  is  whether  Oreer  actually  accepted 
it.  This  point  is  not  settled  by  conceding  that  Oreer  at  the  time 
he  subscribed,  and  before  he  had  arisen  from  his  seat  or  closed  the 
book,  could  have  erased  his  name  and  left  the  proposition  as  if  he 
had  not  signed  and  stipulated  the  number  of  shares.  He  did  nothing 
of  the  kind ;  but  his  subscription  remained  on  the  book  for  months. 
Until  acceptance  the  party  making  the  offer  may  withdraw  it, 
after  acceptance  the  obligation  is  mutual  and  both  parties  are  bound. 
This  is  the  governing  principle  where  the  contract  is  made  by  letter. 
An  offer  by  letter  is  a  continuing  one  until  the  letter  be  received 
and  for  a  reasonable  time  thereafter,  during  which  the  party  to 
whom  it  is  addressed  may  accept  the  offer,  unless  he  shall  have  re- 
ceived notice  of  the  withdrawal  of  the  offer.  If  the  offer  be  ac- 
cepted before  notice  of  its  withdrawal  the  bargain  is  struck 
—  there  is  an  agreement  founded  on  mutual  assent.  This  assent 
is  at  the  moment  the  letter  of  acceptance  is  put  in  the  mail : 
Adatns  v.  LindMl,  1  B.  &  Aid.  681  ;  1  Pars,  on  Cont.  484  ; 
Chitty  on  Cont.  ♦14.  The  Chartiers  Railway  Company  made  a 
continuing  offer  which  became  an  agreement  with  each  accept- 
ant  for  the  number  of  shares  for  which  he  subscribed.  At  the 
time  a  person  signed  his  name,  as  a  continuance  of  his  act  he 
might  have  erased  it,  as  one  who  had  written  an  acceptance  of 
an  offer  by  letter,  before  mailing  the  same  might  destroy  it  But 
if  the  subflcriber  returned  the  book  to  the  company's  agent 
he  could  not  afterward  withdraw  his  subscriptions,  for  he  had 
completed  the  agreement.  Oreer  was  acting  as  agent  in  soliciting 
sabacriptionB,  no  matter  whether  for  pay  or  not,  and  by  procur« 
ing  sabfloriptions  under  his  own  name  he  declared  his  acceptance 
and  admitted  his  agreement  for  the  stipulated  number  of  shares. 
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The  book  was  not  his  —  he  had  no  right  to  its  possession  but  for 
a  speoific  use.  In  that  use  he  exhibited  the  eyidence  of  his  agree- 
ment with  the  oompany  to  eyerj  subsequent  contracting  party. 
Had  the  book  been  accidentally  destroyed  there  was  ample  evidence 
of  the  contents  of  the  written  contract,  upon  which  he  could  have 
held  the  company  to  performance ;  or  if  it  refused,  to  payment  of 
damages.  Olearly  the  company  was  bound  to  him  the  same  as  to 
any  other  subscriber,  and  so  was  he  to  the  company.  While  he 
retained  the  book  the  written  contract  was  in  his  hands —  its  val- 
idity did  not  depend  on  the  conduct  of  the  depositary  —  and  its 
unauthorised  mutilation  did  not  annul  it. 

The  learned  judge  of  the  Common  Pleas  was  of  opinion,  that 
upon  the  facts  admitted  by  the  defendant,  he  had  perfected  a 
contract  with  the  plaintiff,  and  was  just  as  much  bound  to  pay 
as  though  he  had  left  his  name  on  the  book.  We  are  of  same 
opinion. 


OaBBRAOHT  v.  OOMXOirWBALTH. 
(I6PIMU.0I.MI.) 


A  tiaTsUlng  agent  for  a  Uoenssd  wholoMle  Uquor  dealer*  during  bueliieai  in 
Brie,  took  orden  for  whiekej  in  Meroer  coanty,  and  sent  them  to  hit 
employer  in  Erie,  who  filled  the  orden  in  Erie,  and  shipped  the  goods  by 
lailioad  to  the  parchaaera  in  Meroer  connty.  Bdd,  that  Erie  was  the  place 
of  sale  and  dellTory,  and  the  agent  was  Improperly  obnTleted  of  aellinf 
liqaon  without  lioenae  in  Meroer  oonnty.* 

CONVICTION  of  selling  liquors  without  license.     The  head- 
note  and  opinion  show  the  case. 

VincefU  and  Edmn  W.  Jackson,  for  plaintiff  i    error. 

Siranahan  A  Mehardy  for  defendant  in  error. 

STBBBBXT9  J.    The  contention  of  the  plaintiff  in  error  is  that  the 
sales  of  intoxicating  liquors,  alleged  to  have  been  made  without 

•SeeJMiMMcoi^T.  DtAuitirOllioli.  1),  tt  Am.  Bep.  S40l 
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license  in  Mercer  county  and  for  which  he  was  conyicted  and  sen- 
tenced, were  not  made  in  that  county^  bnt  in'  the  city  of  Erie;  and 
that  npon  the  uncontradicted  testimony  in  the  case,  the  jury  could 
not  have  found  otherwise  if  they  had  been  properly  instructed  as 
to  the  legal  effect  of  the  evidence. 

The  plaintiff  in  error  had  no  license  and  the  only  fact  which  it 
-was  incumbent  on  the  Commonwealth  to  prore  was  that  he  sold 
intoxicating  liquors  in  the  county  of  Mercer,  as  charged  in  the 
indictment.  It  was  clearly  shown  that  he  obtained  orders  for 
whisky,  and  in  some  instances  collected  bills  for  the  same,  in  that 
•county;  but  this  alone,  without  proof  of  delivery  thei*e,  was  insuf- 
ficient to  substantiate  the  charge  of  selling  contrary  to  law  within 
the  jurisdiction  of  the  proper  court.  To  constitute  a  sale  of 
])er8onal  property,  especially  under  a  penal  statute,  there  must  be 
n  transfer  of  the  title  for  a  certain  consideration.  Orders  for  goods 
may  be  received,  but  until  they  are  transferred  or  set  apart  to  the 
purchaser  the  sale  is  incomplete.  Delivery,  either  actual  or  con- 
structive, is  an  essential  ing^redient  in  a  sale  of  personal  property. 
An  agreement  to  sell  is  only  executory  until  the  contract  is  com- 
pleted by  delivery*  When,  as  in  the  present  case,  the  act  of  selling 
without  license  constitutes  the  offense,  it  must  appear  affirmatively 
not  only  that  a  sale  in  the  proper  sense  of  the  term  was  actually 
made,  but  it  must  be  located  withii^  the  proper  county.  Doubtless 
sales  were  effected  through  the  agency  of  the  plaintiff  in  error,  but 
if  they  were  not  shown  to  have  been  made  in  Mercer  county  he  was 
improperly  convicted.  The  testimony,  as  to  all  the  material  facts, 
was  not  conflicting.  The  plaintiff  in  error  was  a  travelling  agent 
for  H.  y.  Glaus,  a  licensed  wholesale  liquor  dealer,  doing  business 
in  the  city  of  Erie.  The  orders  for  whisky  which  he  solicited  and 
received  in  Mercer  county  were  transmitted  to  his  employer,  who 
filled  them  at  his  store  in  Erie,  and  shipped  the  whisky  by  freight 
or  express,  consigned  to  the  parties  respectively  from  whom  the 
orders  were  obtained.  It  was  put  up  in  packages,  addressed  to 
the  consignees  in  Mercer  county,  delivered  to  the  carrier  at  Erie 
and  transported  thence,  according  to  the  usual  course  of  business. 
There  was  no  evidence  that  the  plaintiff  in  error  had  any  whisky 
in  his  possession  in  Mercer  county  or  that  he  personally  delivered 
Hny  there.  It  also  appeared  that  he  collected  bills  for  some  of  the 
orders  which  he  obtained.  There  was  nothing  in  the  testimony  to 
justify  the  jury  in  finding  that  the  facts  were  materially  different 
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from  those  above  stated;  and  assuming  them  to  be  tme,  we  think 
the  otily  legitimate  eonclnsion  is  that  Erie  was  the  place  of  deliyery, 
and  in  law  the  sales  were  made  there  and  not  in  Mercer  county. 
The  place  of  sale  is  the  point  at  which  goods  ordered  or  purchased 
are  set  apart  and  delivered  to  the  purchaser,  or  to  a  common  carrier 
who  for  the  pui-poses  of  delivery  represents  him.  For  example,  a 
merchant  in  New  York  orders  goods  from  a  Boston  house  and  they 
arc  consigned  thence  to  him,  either  by  a  carrier  of  his  own  selection 
or  in  the  usual  course  of  trade,  the  transaction  is  an  executed  Boston 
contract.  2  Pars,  on  Cont.  586.  The  same  principle  is  recognized 
ill  Shriver  v.  PiUsburgh,  16  P.  F.  Smith,  446;  Finch  v.  Mansfield, 
97  Mass.  89.  In  the  former  case  the  city  of  Pittsburgh  was  author- 
ized to  impose  a  tax  '^  upon  all  articles  of  trade  and  commerce  sold 
in  said  city,"  and  the  question  was  whether  certain  goods  were  sold 
in  the  city.  About  one-sixth  of  the  gross  sales  of  Shriver  &  Co., 
wholesale  grocers,  were  made  directly  at  their  store  in  the  city  with- 
out the  intervention  of  outside  agents.  The  other  five-sixths  were 
effected  through  agents  employed  for  the  purpose  of  procuring 
orders  and  making  contracts  of  sale  outside  the  city.  These  orders 
were  transmitted  to  the  firm,  who  filled  them  at  their  store  in  Pitts- 
burgh, and  consigned  the  goods  to  the  purchasers  by  the  most 
direct  means  of  conveyance.  Shriver  &  Co.  contended  that  the 
sales  thus  repi-esented  by  the  orders  were  not  made  in  the  city, 
and  hence  they  were  not  taxable  on  the  amount  so  sold;  but  it 
was  held  by  this  court  that  the  goods  thus  ordered  through  their 
agents,  put  up  at  their  store  and  shipped  thence  to  their  customers, 
were  sold  in  the  city,  and  that  the  amount  should  be  included  in 
their  account  sales  returned  for  taxation. 

In  Mfich  V.  Jtanffieldy  supra,  the  consideration  of  the  notes 
sued  on  was  the  price  of  liquors  ordered  by  the  defendant  in  Massa- 
chusetts from  the  plaintiffs  in  Connecticut  through  an  agent  of  the 
latter,  and  the  cardinal  question  in  the  case  was,  in  which  State 
was  the  sale  made.  The  jury  were  instructed  that  if  the  agent 
merely  solicited  from  the  defendant  an  order  for  liquors  and  for- 
warded it  to  the  plaintiffs  in  New  Haven,  and  thereupon  they 
filled  it  and  delivered  the  goods  to  a  common  carrier  directed  to 
the  defendant  at  Deerfield,  Massachusetts,  according  to  the  order, 
the  sale  was  in  Connecticut.  This  instruction  was  excepted  to, 
but  the  Supreme  Court  of  Massachusetts  held  that  it  was  correct, 
even  under  the  stringent  provisions  of  the  "  Maine  law  "  then  in 
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force  in  that  State.  In  deliyering  the  opinion  of  the  court,  Mr. 
Justice  Hoar  says:  '^  If  the  agent  had  authority  merely  to  receive 
and  transmit  to  his  principals  at  New  Hayen,  orders  for  liquors  to 
be  sent  by  railroad  to  defendants  in  Massachusetts,  the  plaintiffs 
completing  the  contract  by  delivering  them  on  the  railroad  in  Con- 
nect iciit,  and  defendant  agreeing  to  pay  the  freight,  it  is  very  plain 
that  this  would  not  constitute  a  sale  in  Massachusetts.  The  only 
agreement  to  sell,  or  act  of  sale,  would  be  at  New  Haven.  The 
first  existence  of  the  contract  would  be  when  the  plaintiffs,  at  New 
Haven,  assented  to.  defendant's  proposal,  transmitted  through  the 
agent,  and  the  sale  would  be  completed  when  the  liquors  were 
delivered  at  the  railroad  directed  to  the  defendant.'' 

The  cases  above  cited  appear  to  sustain  the  contention  of  the 
plaintiff  in  error,  that  under  any  reasonable  view  of  the  evidence 
the  sales  were  made  at  Erie  and  not  in  Mercer  county.  If  there 
had  been  evidence  to  show  that  he  delivered  any  whisky  in  the 
latter  county  or  agreed  to  do  so,  and  his  agreement  was  carried  out 
by  his  principal,  a  different  case  would  be  presented;  but  under 
the  evidence  before  us,  there  was  nothing  to  justify  a  jury  in  so 
finding.  It  was  no  doubt  competent  for  the  legiE^ture  to  have 
made  it  an  indictable  offense  for  licensed  liquor  dealers,  in  person 
or  by  agent,  to  solicit  or  take  orders  for  liquors,  or  offer  to  sell 
the  same  in  any  other  county  than  that  in  which  they  are  licensed 
and  have  their  place  of  business;  but  if  it  had  been  so  intended 
the  phraseology  of  the  law  would  have  been  different.  The  eighth 
section  of  the  act  does  in  substance  so  provide  as  to  non-residents 
of  the  State.  It  declares  that  no  hawker,  peddler  or  travelling 
agent  shall  engage  in  selling  for  any  person  or  persons  who  are 
non-residents  of  this  Commonwealth,  ''  or  in  vending,  trading  or 
contracting  in  any  manner  whatsoever  in  intoxicating  liquors  within 
the  limits  thereof."  This  stringent  provision  as  to  non-residents 
indicates  that  the  legislature  did  not  intend  to  prohibit  agents  of 
licensed  residents  of  the  State  from  taking  orders  for  the  sale  of 
liquors  outside  the  county  in  which  their  principals  are  located. 

We  think  therefore  that  there  was  error  in  charging  the  jury, 
''that  if  they  believe  from  the  evidence,  beyond  all  reasonable 
doubt,  that  defendant  solicited  orders  from  the  witnesses,  or  any  of 
them,  for  the  sale  of  liquors  to  him  or  them,  and  in  pursuance  of 
such  orders  so  obtained,  he  sent  them  or  either  of  them  to  Erie  to  tiie 
house  for  which  he  testifies  he  was  agent,  and  if  that  house  sent  tlie 
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liquor  down  to  these  men^  he  is  guilty."  There  was  also  error  in  re- 
fusing to  affirm  defendant's  point;  but  as  has  already  been  obeerred, 
if  there  was  any  evidence  of  delivery  in  Mercer  county,  by  the  plaint- 
iff in  error  himself ,  or  by  his  employer  in  pursuance  of  his  agent's 
iigreement  so  to  do,  the  point  was  properly  refused,  for  the  reason 
that  it  does  not  exclude  Mercer  county  as  the  place  of  delirery. 
The  undisputed  testimony  however  is  that  Erie  wad  the  place  of 
•delivery.  We  are  also  of  opinion,  that  as  the  case  stood,  the  ofFer 
which  forms  the  subject  of  the  first  assignment  should  have  been 
received.  The  allegations  of  fact  contained  in  this  offer  were  how- 
ever substantially  proved  by  the  witnesses. 

Judgment  reversed,  and  record,  with  copy  of  this  opinion  setting 
forth  the  causes  of  refusal,  remanded  to  the  Court  of  Quarter  Ses- 
43ions  of  Mercer  county,  for  further  proceedings. 

JudgmmU  revised. 


GOMMOKWSALTH  V.    DUFFT. 
(M  Pbui.  Bt.  fiOa.) 

Where  a  sUtate  extends  the  time  of  limitatioii  for  the  praeeeatloB  of  an 
oflense,  a  defendant  in  whose  favor  the  original  time  of  limitation  had  noC 
falljr  run  at  the  passage  of  the  act,  may  be  iodioted  within  the  newlj 
established  time,  although  the  original  time  has  nm  at  the  time  of  Siiiag 
the  indictment. 

ri  UPPIOIBNTLY  reported,  89  Am.  Sep.  677. 
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Delaito's  Oass* 

(M  N.  H.  ft.) 
Attomeff^at4aw  -^  dUbarrinf^, 

iUi  »ttoirnej«a(>lAw  mftj  be  cUsbAmd  for  embenlement  m  oolleetar  of  teXM, 

{8e0  tufU,  p.  K7.) 

T^ROCEEDING  for  disbarment.     The  opinion  states  the  ease. 

Dob,  0.  J.  This  is  a  proceeding  instituted  by  the  court  on  the 
question  whether  Delano  should  be  allowed  to  retain  the  office  of 
attorney.  The  facts  haTe  been  found  by  a  commissioner  appointed 
by  an  order  of  the  Circuit  Court,  in  the  usual  form,  at  the  February 
term,  1876. 

Delano  was  admitted  to  practice  as  an  attorney,  in  1870,  on 
evidence  of  age  and  good  moral  character,  under  Oen.  Stat^  ch.  199, 
§  2.  In  1871,  1872  and  1873,  he  was  collector  of  taxes  of  the  town 
of  Farmington.  Being  engaged  in  the  business  of  buying,  fitting, 
and  numing  a  mill  for  the  manufacture  of  bobbin  lumber,  and  not 
having  sufficient  funds  of  his  own  for  that  business,  he  used  the 
money  of  the  town,  received  by  him  as  collector  of  taxes,  to  the 


556  NEW  HAMPSHIRE, 


Delano's  Case. 


amount  of  $8^000  or  $9^000^  a  large  part  of  which  the  town  has 
lost  by  this  violation  of  his  official  dntj.  As  is  usual  in  such  cases^ 
he  expected,  when  he  appropriated  the  money  to  his  own  use,  to 
be  able  to  restore  it  without  the  misappropriation  being  discovered. 
He  intended  to  restore  it,  and  was  guilty  of  much  less  than  the 
usual  amount  of  falsehood  and  fraudulent  artifice.  He  and  his 
wife  and  family  did  what  they  could  to  make  good  the  loss  to  the 
town,  but  with  only  partial  success. 

We  have  no  doubt,  that  in  the  absence  of  all  statutory  regulation 
of  the  matter,  the  court  would  be  authorized  to  suspend  this  attor- 
ney from  practice,  or  remove  him  from  office.  Cooley  Const.  Lim. 
337;  Sanborn  Y.  KimbaU,  64  Me.  140.  In  Ex  parte  BrounsaU,  Cowp. 
829,  an  attorney  was  struck  ofl!  the  roll  for  stealing  a  guinea,  Lord 
Mansfield  saying, —  "The question  is,  whether,  after  the  conduct 
of  this  man,  it  is  proper  that  he  should  continue  a  member  of  a 
profession  which  should  be  free  from  all  suspicion.  ♦  ♦  *  He 
is  an  unfit  person  to  practice  as  an  attorney.  It  is  not  by  way  of 
punishment ;  but  the  court  on  such  cases  exercise  their  discretion, 
whether  a  man,  whom  they  have  formerly  admitted,  is  a  proper 
person  to  be  continued  on  the  roll  or  not.'^ 

The  temptation  to  which  Delano  yielded  is  one  to  which  he  would 
be  constantly  exposed  in  the  practice  of  his  profession.  The  money 
he  misapplied  was  not  the  money  of  a  client ;  but  his  situation  as 
coUeetor  of  taxes  was,  in  substwoe,  the  situation  of  an  attorney 
receiving  money  for  a  client.  And  when  it  appears  that  he  could 
not  be  safely  trusted  in  the  former  case,  it  thereby  appears  that  he 
cannot  be  safely  trusted  in  the  latter.  If  his  defalcation  had 
occurred  before  he  was  admitted  to  the  office  of  attorney,  that  fault 
should  have  prevented  his  admission;  and  being  enough  to  prevent 
his  admission,  it  is  enough  to  require  his  removal.  This  would 
clearly  be  so  if  the  subject  of  removal  were  regulated  solely  by  the 
common  law  of  this  State. 

"  The  court  shall  inquire  in  a  summary  manner  into  any  charge 
of  fraud,  malpractice,  or  contempt  of  court,  against  an  attorney 
and  upon  satisfactory  evidence  of  his  guilt,  shall  suspend  him  from 
practice,  or  may  remove  him  from  office."  Oen.  Stat,  ch.  199,  §  ?■ 
If  this  statute  affords  a  remedy  only  for  misfeasance  in  the  office  of 
attorney,  it  does  not  apply  to  this  case.  We  think  the  true  con- 
struction is  given  in  MilFs  case,  1  Mich.  392,  where  it  is  held  that 
such  a  statute  does  not  limit  the  common-law  power  of  the  courts 
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«nd  that  an  attorney  may  be  suspended  or  removed  for  other  causes 
than  those  mentioned  in  the  statute.  An  attorney  is  a  public  officer. 
Admission  to  and  expulsion  from  his  office  are  I'egulated  by  law. 
He  takes  an  official  oath.  The  public  is  entitled  to  ample  protection 
against  the  danger  of  any  abuse  of  the  great  powers  of  the  office 
which  the  public  by  its  agents  has  conferred  upon  him.  When 
Delano  was  admitted,  age  and  good  moral  character  were  the  only 
necessary  qualifications.  Legal  knowledge  and  skill  were  not  re- 
quired. But  it  is  indispensable  that  an  attorney  be  trustworthy. 
And  he  is  not  trustworthy  if  he  is  capable  of  improperly  applying 
to  his  own  use  his  client's  money,  whether  he  intends  to  return  it 
or  not.  It  would  be  an  unreasonable  construction  of  the  statute, 
to  hold  that  his  license  cannot  be  revoked  when  it  invites  the  com- 
munity to  trust  him  in  a  particular  wherein  he  cannot  safely  be 
trusted.  The  legislature  could  not  have  intended  to  abolish  the 
ancient  requirement  of  his  continued  integrity,  and  require  another 
branch  of  the  government  to  continue  to  hold  him  oat  to  the 
world  as  worthy  of  confidence  when  the  holding  out  becomes  false 
and  fraudulent. 

Mr.  Delano  is  removed  from  the  office  of  attorney. 

NoTB  BT  THE  Rbportcb.  —In  MoXUfr  of  TVumbore,  Pennsylvania  Sapreme  Oourt,  May, 
ISaSBp  it  was  held  that  where  an  attorney  at  law  has  been  acquitted  of  the  crime  of  abortion 
it  is  not  *'  nnprofeestonal  conduct  as  an  officer  of  the  court,**  warrantlni;  his  disbarment, 
that  he  had  previously  asked  the  district  attorney  for  time  to  fix  the  case  up  with  the 
prosecutor,  and  had  temporarily  fled.  The  court  said:  *'  Mo  doubt  attorneys  may  be  dis- 
barred for  other  causes  than  unprofessional  conduct  as  an  officer.  Thus,  if  convicted  in 
due  course  of  law  of  any  offense  of  the  species  crivMU  /oM,  the  court  would  have  a  right 
to  strike  such  convict  from  the  roll  of  attomejrs.  «  *  «  We  are  bound  to  consider 
him  as  innooent.  If  so,  his  temporary  flight  is  not  of  such  a  character  as  ought  to  be  vis- 
ited with  so  heavy  a  penalty  as  disbarment.  Nor  is  the  offense  of  fornication  of  that 
character,  even  supposing  that  the  court  below  were  competent  to  try  him  summarily. 
We  oome  then  to  the  fifth  specification,  which  seems  to  have  been  subsequently  added.  If 
tiiat  showed  an  offense  ~  an  attempt  to  obstruct  the  due  administration  of  justice — it  was 
indictable,  and  the  plaintiff  in  error  was  entitled  to  a  trial  in  due  form  of  law.  It  was  not 
by  any  possible  construction  such  misbehavior  in  his  office  of  attorney  as  gave  the  court 
snmmary  power  to  suspend  or  remove  him  from  office  under  the  78d  section  of  the  act  of 
April  14, 1884,  P.  L  854.  The  learned  oourt  below  seem  to  have  thought  that  it  was  not  In- 
dlctable,  but  that  it  was  an  *  improper  and  immoral  proposition,  and  that  it  was  made  by 
a  lawyer  whose  knowledge  on  the  subject  is  supposed  to  be  critical.  *  But  how  was  it  raf  a- 
behavior  in  his  office  as  attorney  ?  Merely  discreditable  conduct  as  an  individual  outside 
of  his  profession  was  held  in  XHcMyis*  case,  67  Penn.  St.  149;  s.  c,  5  Am.  Bep.  420,  not  to 
give  the  court  Jurisdiction.  The  worst  that  can  be  made  of  the  conduct  charged  in  the 
fifth  specification  is  that  being  suspected  of  a  very  grievous  and  Infamous  criminal  offense 
—  that  ()f  complicity  in  procuring  an  abortion— he  requested  the  district  ^ttoraey  to  give 
him  time  that  he  might  see  the  prosecutor  and  fix  it  up  right.  We  are  not  to  forget  that 
of  this  alleged  crime  he  has  since  been  found  *  not  guil^.*  Bveo  If  ooDsdous  of  innocence, 
to  make  snoh  a  request  of  the  district  attorney  was  no  doubt  improper.    Yet  some  excuse 


568  NEW  HAMPSHIBB, 

Delano's  Cue. 

eertalnlj  maj  be  found  for  a  young  man  under  such  circnmataaoes.  Bat  where  is  tbe 
behayior  In  office  ?  We  do  not  lee  that  the  oourt  bad  Jurifldtotton  under  the  flftfai 
tion.  This  young  man  has  had  asevere  lesson,  and  he  msj  yet  hereafter  redeem  hfmseif 
He  argued  his  case  in  virnvria  persona,  and  in  the  course  of  it  we  had  occsstoo  to  notice 
that  though  the  record  did  not  show  that  he  had  been  serred  with  a  copy  of  the  fifth  spe- 
dlicatlon,  of  which  defect  he  might  hare  availed  himself,  he  declined  to  take  advantage  or 
it,  but  frankly  admitted  service  of  a  copy.  We  need  not  say  that  this  regsnl  for  truth  pro- 
duced a  very  favorable  impression  on  the  oourt"  See  £;r  fiarte  SteinmcNi,  96  Psnn.  St. 
280 ;  s.  c,  40  Am.  Rep.  <N)7. 

In  FwiAe  ex  rd.  v.  Appleton,  Illinois  Supreme  Court,  Novemberi  188S,  it  was  held  that 
an  attorney  may  not  be  disbarred  for  unfaithful  conduct  as  an  ordinary  trustee.  San^ 
DON,  J.,  giving  the  prevailing  opinion  said : 

**  In  a  similar  proceeding  against  an  attorney  in  People  v.  Ammn^  68111.  l&l,  this  couit 
said  :  *  If  respondent  had  been  guilty  of  the  misconduct  alleged  against  him  In  his  pri- 
vate character,  and  not  in  his  official  capacity  as  an  attorney,  relief  can  only  be  obtained 
by  a  proeeoutlon  in  the  proper  court,  at  the  suit  of  the  party  injured.  He  can  not  be 
tried  on  motion  in  this  summary  manner.**  There  tan  many  authorities  for  the  support 
of  the  doctrine  thus  laid  down.  Among  them  we  refer  to  Inre  AtHnt  4  B.  A  Aid.  €7 ; 
Cook§  V.  Barmon,  6  East,  404;  Matter  cf  DdMn^  4  Hill,  40;  Be  Aisknh  »  Hun,  lai; 
Matt0r  of  HatiMn,  18  id.  48 

"  We  think  tbe  present  comes  within  the  class  of  cases  aboved  ref eired  to  wherein- 
the  exercise  of  this  sumnuury  jurisdiction  would  not  be  entertained  where  the  misconduct 
alleged  was  not  in  the  employment  as  att^imey.  But  though  such  be  the  general 
rule,  it  is  not  to  be  held  that  there  are  no  exceptions ;  that  them  are  not  cases  where  an 
attomey*s  misconduct  in  his  private  capacity  merely,  and  not  in  his  official  oapadtj,  may 
be  of  so  gross  a  character  that  the  court  will  exercise  the  power  of  disbarment.  There  is- 
too  much  of  authority  to  the  contrary  to  say  that . 

*'  Is  the  preeent  case  one  of  such  character  r  As  the  case  Is  presented  on  the  part  of  the 
relator.  It  Is  quite  an  aggravated  one.  But  there  are  favoring  circumstances  for  respond- 
ent which  mitigate  the  case  as  thus  presented/* 

Walkbs  and  Mulkbt,  JJ.,  dissented,  the  latter  observing  : 

"  Under  our  statute  no  one  can  legally  procure  a  license  to  practice  law  in  this  State 
without  procuring  a  certificate  of  good  moral  character,  fkt>m  some  court  of  record.  By 
this  requirement  It  Is  evident,  the  legislature  intended  that  no  one  should  be  admitted  to 
the  bar  who  was  not  in  truth,  and  in  fact  a  good  moral  num ;  and  if  this  be  an  essential 
condition,  as  it  certainly  is,  to  one*s  admission  to  the  bar.  In  the  first  instance,  it  Is  cer- 
tainly equally  essential  that  he  should  maintain  this  character,  after  he  has  been  onoe  ad- 
mitted, and  that  whenever  his  conduct  Is  such,  whether  he  Is  acting  professionally  or 
otherwise,  as  to  demonstrate  that  he  is  not  an  honest  man,  he  should  be  disbarred,  for  by 
becoming  or  being  dishonest,  he  violates  the  essential  condition  upon  which  he  was  ad- 
mitted, and  forfeits  all  claims  to  recognition  among  his  professional  brethren,  or  the  courts 
of  the  State. 

* '  But  outside  of  this  statutory  requirement  It  Is  manifest  a  man  who  is  not  honest,  and 
honorable  in  all  his  bushiess  relations,  whatever  may  be  his  quaUflcatlons  otherwise,  is 
deariy  unfit  for  the  discharge  of  the  grave  and  often  delicate  responslbaities  which  the 
practicing  attorney  Is  from  day  to  day  required  to  assume.  The  highest  ooncel  vaUe  inter- 
ests are  intrusted  to  his  care.  Fortune,  reputation,  liberty  and  even  Ufe  Iteelf ,  are  placed 
in  his  hands. 

"This  being  so,  it  is  manifest  no  one  should  be  permitted  to  practice  law  who  Is  not 
strictly  honest.  To  permit  it  to  be  done  is  not  only  unjust  to  oommunl^  at  large,  but 
it  is  espedaUy  unjust  to  the  profession  itself,  as  the  reputatloo  of  all  must  suffer  more  or 
less  from  it.** 

In  Ex  parte  WaU,  United  States  Supreme  Court,  October,  1888,  an  attorney  had  bees 
disbarred  for  participating  In  a  lynch  hanging  of  a  man  before  the  court-house  door  du^ 
Ing  a  temporary  reoess.   This  was  sustained.  Braulit,  J.,  observed  : 

"  It  will  be  peraelved  that  tiie  rule  to  show  cause,  which  was  served  upon  the  peti- 
tioner, contained  a  definite  <diarge  of  a  very  heinous  offense,  and  that  an  opportunity  waa 
given  to  him  to  meet  It  and  to  exonerate  himself  If  he  could  do  so.  It  would,  undoubtedly^ 
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hm^e  baan  noiv  ngnlar  to  have  raquired  the  ofaaiiKe  to  be  made  l^aOdayit,  and  to  have 
had  a  ooiqr  hereof  aerred  (with  the  rule)  upon  the  petitioner.  But  the  droumetanoea  of 
the  oaae,  aa  ahown  by  the  return  of  the  judge,  eeem  to  ua  to  haTe  been  luttolent  to  au- 
thoriae  the  iaming  of  the  rule  without  auoh  aa  affldayit.  Thetranaaotlon  to  which  the  peti- 
tioner waaofaaiged  with  participattog  waa  TirtuaUy  to  the  preaenoe  of  the  court.  It  took 
place  to  open  daj  to  fircmt  of  the  oourt-booBe,  and  during  a  temponuj  reoeaa  of 
the  actual  aenlon  of  the  court ;  and  the  awful  result  of  the  lawleaa  demonitration  waa 
exhibited  to  the  judge  on  hit  return  to  the  courts-room.  Under  the  toienae  excite- 
ment which  prevailed,  it  la  not  wonderful  that  no  person  could  be  found  wUliug  t» 
make  a  yotnntaiy  charge  againat  the  petitioner  or  any  one  else  ;  and  yet  the  fact 
that  he  waa  engaged  aa  one  of  the  perpetrators  waa  so  notorious,  and  was  brought 
to  the  Jndge^s  knowledge  by  information  so  reliable  and  positive,  that  he  justly  felt  it  his 
duty  to  take  offlcial  notice  of  it,  and  to  give  the  petitioner  an  opportunity  of  repelling  the 
charge,  niia  waa  done  to  such  a  manner  aa  not  to  deprive  him  of  any  anbatantlal  ri^t. 
The  charge  waa  qwdflc,  due  notice  of  it  waa  given,  a  reaaonable  Ume  waa  set  for  the 
hearing,  and  the  petitioner  waa  not  raquired  to  criminate  himself  by  answering  under 
oath.  In  the  caae  of  SUinman  and  Hentel,  96  Penn.  St.  280  ;  s.  0.,  40  Am.  Hep.  887,  where 
the  County  Cknirt  on  Its  own  motion  had  dted  the  pajtiea  before  it  for  publishing  a  gross 
libel  upon  the  court,  and  had  struck  their  namea  from  the  rolU  though  on  appeal  the  or- 
der waa  reversed  on  other  grounds,  aa  to  the  mode  of  initiating  the  proceedings.  Chief 
Justice  SHAaawooo,  delivering  the  opinion  of  the  court,  said :  *■  We  entertain  no  doubt 
that  a  court  haa  juriadiction  without  any  formal  complatot  or  petition,  upon  Its  own  mo- 
tion, to  strike  the  name  of  an  attorney  ftrom  the  roll  to  a  proper  case,  provided  he  has  had 
roaannaWe  notice,  and  been  afforded  an  opportunity  to  be  heard  to  Ua  defense.  *  In  the 
case  of  SandaU  v.  Brighamt  7  Wall.  680,  which  was  an  action  for  damages  brought  by  an 
attorney  against  a  judge  for  striking  his  name  from  the  roll  unjustly  and  without  au- 
thori^,  not  having  before  him  to  making  the  order  to  show  cause  any  chaige  of  miscon- 
duct, eoEoept  only  a  letterof  a  third  person  addressed  to  the  grand  jury,  this  court,  speak- 
ing by  Mr.  Justice  FkSLO,  said  :*  But  the  claim  of  the  platotilf  is  not  correct.  The  tofor- 
matlon  Imparted  by  the  letter  was  sufBdent  to  put  to  motion  the  authority  of  the  court, 
and  the  notice  to  the  platotlff  was  sufficient  to  bring  him  before  it  to  explain  the  trans- 
sction  to  which  the  letter  referred.  The  informality  of  the  notice,  or  of  the  complatot  by 
letter,  did  not  touch  the  queatlon  of  jurisdiction,  llie  platotlff  understood  from  them  the 
nature  of  the  charge  against  hi m ;  and  It  Is  not  pretended  that  the  tovestigation  which  fol- 
lowed waa  not  condncted  with  entire  falmesa.  He  waa  afforded  ample  opportunity  to 
explato  the  traaaactlon  and  vtodlcate  hia  conduct* 

**  I  looking  at  an  the  drcumstanoes  of  the  present  case,  we  are  not  prepared  to  say  that 
the  oouiae  which  was  pursued  rendered  the  proceedings  void,  as  being  eoromnon  judice. 
And  sinoe  tliey  were  not  void  (though  not  strictly  regular),  and  since  no  substantial 
rigfit  of  the  petitioner  waa  tovaded,  we  do  not  think  that  the  mere  form  of  the  proceed- 
ing reqiuirea  ua  to  toteipoae  by  the  extraordinary  remedy  of  mandamiui. 

^  The  next  question  to  be  considered  is,  whether  the  facts  charged  against  the  peti- 
tioner consUtnte  a  legitimate  ground  for  striking  his  name  from  the  roll.  Of  thia  we 
think  there  can  be  no  doubt.  It  Is  not  contended  but  that  if  properly  proven  the  facta 
chaiged  aie  good  canae  for  removal  from  the  bar.  A  moment's  consideration  win  be  suf- 
fldant  todemonstrate  this. 

**It  Is  laid  down  to  all  the  booksto  whichlthe subject  Is  treated,  that  aoourt  has  powerto 
exardae  a  annunary  jurisdiction  over  its  attomeya  to  oompel  them  to  acthonaatly  toward 
their  dienta,  and  to  ponUh  tham*by  flneand  impriaonnient  for  miaoonduct,  and  contempts 
and  to  groascaaea  of  mIsconduGt,  to  strike  their  names  firom  the  roQ.  If  legnlaily  convicted 
of  a  Celony,  an  attorney  will  be  stnick  off  the  roll  as  of  course,  whatever  the  felony  may 
be,  because  he  Is  rendered  Infamous.  If  convicted  of  a  misdemeanor  whidi  Imporu 
frandordlshoneaty,  the  same  course  will  be  Uken.  He  will  also  be  stniok  off  the  rdl 
for  gross  malpraetloeor  didionesty  tohls  profession,  or  for  eooduct  gravdy  affecting  his 
professional  diaiacter.  In  Ardibdd's  Practice,  edttkm  by  ObMj,  p.  148,  It  la  said  : 
'  The  court  wm,  to  8ensfal,totertorB  to  thIa  aummary  way  to  strike  an  attorney  off  the 
roH,  or  otherwiae  punish  him,  for  gross misOonduot,  not  only  tooases  where  the  mlscon- 
dnet  haa  arlaen  to  the  course  of  asnlt,  or  other  regular  and  ordinary  bnsinssi  of  an  at- 
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tomej,  bat  whiore  It  has  arlaen  in  aoy  other  matter  80  oonneoted  with  his  pPofaMJonal 
character  aa  to  afford  a  tait  presumption  that  he  waa  emfdoyed  In  or  entmsted  with  It  la 
oonaequenoe  of  that  character.*  And  It  la  laid  down  by  Tldd  that  *  where  an  attomej 
has  been  fraudulently  admitted,  or  convicted  (after  admission)  of  felony,  or  other 
offense  which  renders  him  unfit  to  be  continued  an  attorney,  or  has  knowingly  suffered  his 
name  to  be  made  use  of  by  an  unqualified  person,  or  acted  as  afcent  for  such  person,  or  has 
signed  a  fictitious  name  to  a  demurrer,  as  and  for  the  signature  of  a  barrister,  or  other- 
wise grossly  mlsbehayed  himself,  the  court  will  order  him  to  be  struck  off  the  roll.'  1 
Tidd's  Practice,  89,  ed.  9.  Where  an  attorney  was  couTlcted  of  theft,  and  the  crime  was 
condoned  by  burning  in  the  hand,  he  was  nevertheless  struck  fh>m  the  roll.  *The  quea- 
tion  is,*  said  Lord  Mansfield,  'whether,  after  the  conduct  of  this  man.  It  is  proper 
that  he  should  continue  a  member  of  a  profession  which  should  stand  fre<*  from  all 
suspicion.       *        *  •  It  ia  not  by  way  of  punishment ;  but  the  court  in  such 

cases  exercise  their  discretion,  whether  a  man  whom  they  have  formerly  admitted  is 
a  proper  person  to  be  continued  on  the  roll  or  not.' 

**  Now  what  is  the  offense  with  which  the  petitioner  stands  chai^ged  ?  It  is  not  a  mere 
crime  against  the  law  ;  it  is  much  more  than  that.  It  is  the  prostration  of  all  law  and 
government ;  a  defiance  of  the  laws  ;  a  resort  to  the  methods  of  vengeance  of  those  who 
recognise  no  law,  no  society,  no  government.  Of  all  classes  and  profesaiona,  the  lawyer 
is  most  sacredly  bound  to  uphold  the  laws.  He  is  their  sworn  servant ;  and  for  him,  of 
an  men  in  the  world,  to  repudiate  and  override  the  laws,  to  trample  them  under  f oot^  and 
to  ignore  the  veiy  bonds  of  society,  argues  recreancy  to  his  position  and  oflloe,  and  seta  a 
pernicious  example  to  the  insubordinate  and  dangerous  elements  of  the  body  politic.  It 
manifests  a  want  of  fidelity  to  the  system  of  lawful  government  which  he  has  sworn  to 
uphold  and  preserve.  Whatever  excuse  may  ever  exist  for  the  execution  of  lynch  law 
in  savage  or  sparsely  settled  districts,  in  order  to  oppose  the  rufflan  elements  which  the 
ordinary  administration  of  law  is  poweriess  to  control,  it  certainly  has  no  excuse  in  a 
community  where  the  laws  are  duly  and  regularly  administered. 

'  *  But  besides  the  character  of  the  act  Itself,  as  denoting  a  gross  want  of  fealty  to  the 
law  and  repudiation  of  legal  government,  the  particular  drcumstancea  of  place  and  time 
invest  it  with  additional  aggravation.  The  United  States  court  was  In  session ;  this  enor- 
mity was  perpetuated  at  its  door ;  the  victim  was  hanged  on  a  tree,  with  audacious  ef- 
frontery, in  the  virtual  presence  of  the  court  1  Mo  respect  for  the  dignity  of  the  govern- 
ment as  represented  by  its  Judicial  department  was  even  affected  ;  the  Judge  of  the  court 
in  passing  in  and  out  of  the  place  of  justice  was  insulted  by  the  sight  of  the  dangling 
corpse.  What  sentiments  ought  such  a  spectacle  to  arouse  in  the  breast  of  any  upright 
judge,  when  informed  that  one  of  the  ofllcers  of  his  own  court  was  a  leader  In  the 
perpetration  of  such  an  outrage  f 

*'  We  have  no  hesitation  as  to  the  character  of  the  act  being  sufficient  to  authorise  the 
action  of  the  court. 

'*  A  question  of  greater  difficulty  is  raised  as  to  the  legality  of  proceeding  In  a  summary 
way  on  a  charge  of  this  nature.  It  is  strenuously  contended  that  when  a  crime  is  charged 
against  an  attorney  for  which  he  may  be  indicted,  and  the  truth  of  the  charge  is  denied 
or  not  admitted  by  him,  it  cannot  be  made  the  ground  of  an  application  to  strike 
his  name  from  the  roll  untU  he  has  been  regulariy  convicted  by  a  jury  in  a  criminal  pro- 
ceeding ;  or  at  least  that  this  is  true,  when  the  act  charged  was  not  committed  in  his 
professional  character. 

*'  As  in  Tirging  this  argument  much  stress  is  laid  upon  the  fact  that  the  petitioner,  by 
his  answer,  denied  the  charge  contained  in  the  rule  to  show  cause,  it  is  proper  to  notioe 
the  manner  in  which  this  denial  was  made.  The  charge  as  we  have  seen,  was  speeille  and 
particular  :  *  That  J.  B.  Wall,  an  attomej-  of  this  court,  did  on  the  sixth  day  of  this  present 
month,  engage  in  and  with  an  unlawful,  tumultuous  and  riotous  gathering,  he  advising 
and  encouraging  tibereto,  take  from  the  jail  of  Hiilsbomugh  ooun^  and  hao^  hy  the  neck 
until  he  was  dead,  one  John,  otherwise  unknown,  thereby  showing  an  ntter  disregard 
and  contempt  for  l^e  law  and  its  provisions,*  etc.  The  denial  of  this  charge  was  a  mere 
negative  pregnant,  amonnttng  only  to  a  denial  of  the  attending  dreumstanoes  and  legal 
consequences  ascribed  to  the  act.  The  respondent  denied  *  counselling,  advistng,  em- 
couraglngor  assisting  an  unlawful,  tumultuous  and  riotous  gathering  or  mob  IntaUnc 
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«■*  John  Crom  the  jail  of  Hillaborouf^  ooantj,  and  caniiing  his  death  bj  hanging,  in  con- 
tempt and  deflanoe  of  the  law.*  He  was  not  required  to  answer  under  oath ;  and  did  not  do 
ao.  Yet  free  from  this  restriction,  he  did  not  oome  out  fully  and  fairly  and  deny  that 
he  was  engaged  in  the  transaction  at  all ;  but  only  that  he  did  not  engage  in  it  with  the 
attendant  drcumstances  and  legal  oonsequenoes  set  out  in  the  charge.  Even  the  name 
of  the  victim  is  made  a  material  part  of  the  traverse. 

''  Upon  such  a  special  plea  as  this,  we  think  the  court  was  justiiled  in  regarding  the 
denial  as  unsatisfactoty.  It  was  really  equlTalent  to  an  admission  of  the  substantial 
matter  of  the  charge. 

**  Nevertheless  the  marshal  of  the  court  was  called  as  a  witness,  and  clearly  proved  the 
tmth  of  the  chaige,  and  no  evidence  was  offered  in  rebuttal.  The  case,  as  it  stood  be- 
fore the  court,  was  as  clear  of  all  doubt  as  if  the  petitioner  had  expressly  admitted  his 
participation  in  the  transaction. 

"  It  is  necessary  however  that  we  should  examine  the  authorities  on  the  question  raised 
by  the  petitioner,  as  to  the  power  of  the  court  to  prooeed  against  him  without  a  previous 
oonviction  upon  an  indictment. 

**  It  has  undoubtedly  been  held  in  some  of  the  cases  that  where  the  offense  is  indictable, 
and  the  facts  are  not  admitted,  a  regular  conviction  must  be  had  before  the  court  will 
exercise  its  summary  jurisdiction  to  strike  the  name  of  the  par^  off  the  roU.  At  flist 
view  this  was  supported  to  be  the  purport  of  Lord  Dknmak's  judgment  in  the  anonymous 
case  reported  in  6  Barn.  &  Ad.  1068.  That  was  a  case  of  professional  misconduct  in  pecu- 
niary transactions.  Lord  I>BinfAN  is  reported  as  saying :  *  The  facts  stated  amounted  to 
an  indictable  offense.  Is  it  not  more  satisfactory  that  the  case  should  go  to  a  trial  ?  I 
have  known  applications  of  this  kind,  after  conviction,  upon  charges  involving  prof es- 
sional  misconduct ;  but  we  should  be  cautious  of  putting  parties  in  a  situation,  where  by 
answering,  they  might  furnish  a  case  against  themselves,  on  an  indicment  to  be  after- 
ward preferred.  On  an  application  calling  upon  an  attorney  to  answer  the  matters  of  an 
affidavit ,  it  is  not  usual  to  grant  the  rnle  if  an  indictable  offense  is  cbaivod.*  And  the 
solicitor-general.  Sir  John  Campbell,  who  made  the  application  in  that  case,  being  re- 
riuested  to  look  at  the  authorities,  afterward  stated  that  he  could  find  no  precedent  for 
it.  In  that  case  however  the  rule  applied  for  was  one  requiring  the  attorney  to  an- 
swer charges  on  oath.  On  a  similar  application  in  a  subsequent  case  charging  perjury 
and  fraud  <Anon  ,  8  Nev .  Sl  Perry,  389),  Lord  Dbhhan  said :  '  Would  not  an  indkstment  for 
perjury  Ue  upon  these  facts  ?  We  are  not  in  the  habit  of  interfering  in  such  a  case,  unless 
there  is  something  amounting  to  an  admission  on  the  part  of  the  attorney,  which  would 
render  the  intervention  of  a  jury  unnecessary. ' 

**  In  another  anonymous  case  in  the  Exchequer  (2  Dowl.  Prac.  Gas.,  110),  where  an  attor- 
ney had  been  sued  in  an  action  at  law  for  an  aggravated  libel,  and  a  verdict  had  been 
rendered  against  him  with  only  one  shilling  damages;  on  an  application  being  then  made 
to  strike  him  off  the  roll.  Lord  Lyndhurst  said:  '  Have  you  any  instance  of  such  an  ap- 
plication on  a  verdict  for  the  same  criminal  act,  but  for  which  no  criminal  proceedings 
have  been  taken? '  and  intimated  that  if  there  was  any  such  case,  the  rule  would  be 
granted,  but  added:  '  Here  there  was  conflicting  evidence  at  the  trial,  and  it  is  doubtful 
whether  the  publication  was  brought  home  to  the  defendant;  and  the  jury  seems  to 
have  so  considered  it ;  *  and  the  rule  was  refused. 

But  this  matter  was  carefully  reviewed  by  the  Court  of  Exchequer  in  the  subsequent 
of  Sitphtna  V.  HUU  10  M.  &  W.  28,  where  motion  was  made  against  an  attorney  who 
had  conspired  with  others  to  induce  a  witness  for  the  opposite  party  to  absent  himself 
from  a  trial,  giving  him  money,  etc..  It  was  objected  that  the  application  to  strike  from 
the  roU  could  not  be  heard  on  these  charges  without  a  conviction,  inasmuch  as  a  conspiracy 
is  an  indictable  offense.  Lord  Abingbr  took  a  distinction  between  a  rule  to  show  cause 
why  an  attorney  should  not  be  struck  off  the  roll,  and  a  rule  calling  on  him  to  answer 
the  matters  of  an  affidavit  with  a  view  to  strike  him  off  the  roll .  The  latter  course  he  con- 
ceded would  be  improper  If  the  offense  was  indictable,  because  it  would  oompri  the  attor- 
ney to  criminate  himself;  but  not  so  the  former,  for  he  might  dear  himself  without 
answering  under  oath;  and  that  this  was  all  that  Lord  DamAai  meant  in  the  case  before 
Um.  Lord  AaxNoaa  said  that  as  long  as  he  had  known  Westminster  Hall,  he  had  nawr 
heard  of  such  a  rule  as  that  an  attorney  might  not  be  straok  off  the  roll  for  miaconducitln 
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a  cause  merely  because  tbe  offense  imputed  to  him  was  of  such  a  nature  that  ha  mfi^t 
have  been  indicted  for  it ;  but  he  said  that  in  the  case  of  applications  calUng  upon  an  at- 
torney to  answer  the  matters  of  an  affidavit,  he  had  known  Lord  Ksmroii  and  Lord  Elloi- 
BOROUGH  frequently  say,  you  cannot  have  a  rule  for  this  purpose,  because  the  misconduct 
you  impute  to  the  man  is  indictable;  but  you  may  hsve  one  to  strike  him  off  the  roll. 
After  noticing  and  explaining  the  language  attributed  to  Lord  DnniAir,  as  before  stated. 
Lord  Abinobr  adds :  *  If  indeed  a  case  should  occur  where  an  attorney  has  been  guilty 
of  some  professional  misconduct  for  which  the  court  by  its  summary  Jurisdiction  might 
compel  him  to  do  Justice,  and  at  the  same  time  has  been  guilty  of  something  indictable 
in  itself,  but  not  arising  out  of  the  cause,  the  court  will  not  inquire  into  that  with  a  view  of 
striking  him  from  the  roU,  but  would  leave  the  party  aggrieved  to  his  remedy  by  a  crimi- 
nal prosecution . ' 

*'  This  expression,  about  leaving  the  party  aggrieved  to  his  remedy  by  a  criminal  prose- 
cution, is  frequently  found  in  the  English  cases,  and  has  reference  to  the  practice  In  that 
country  of  regarding  the  party  Injured  by  the  perpetration  of  a  crime  as  the  proper  person 
to  prosecute  the  offender ;  and  one,  indeed,  upon  whom  a  duty,  in  some  sort,  rented  to 
institute  such  prosecution.  The  court  would  therefore  hesitate  to  take  any  summary 
action  against  the  offender  which  might  remove  the  inducements  the  injured  party  Mould 
otherwise  have  for  proceeding  criminally  against  him,  and  thus  interfere  with  the  course 
of  Justice .  In  this  country,  the  prosecution  of  criminal  offenses  is  generally  committed  \o 
the  chai^  of  a  public  oflScer,  and  sufficient  emolument  is  attached  to  the  duty  of  prosecu- 
tion to  secure  its  faithful  performance.  The  same  reason  therefore  does  not  exist  here, 
as  in  England,  for  leaving  it  to  the  injured  party  to  prosecute  for  the  criminal  offense. 
&k>  far  as  the  offender  himself  is  concerned,  it  is  true,  the  reason  is  equally  strong  against 
compelling  him  to  answer  under  oath  charges  preferred  against  blm,  and  in  favor  of  giving 
him  a  trial  by  Jury  In  all  cases  of  doubt  or  conffioting  evidence.  That  a  reluctance  to  in- 
terfere with  the  incentive  to  prosecute  criminally  in  these  cases  operated  strongb*  upon 
the  judicial  mind  in  England,  is  manifest  from  the  fact  that  after  a  prosecution  had  been 
made,  and  the  duty  of  the  injured  party  had  been  performed,  the  courts  never  hesitated 
to  strike  the  accused  from  the  roll.  If  found  guilty  by  a  Jury,  even  though  Judgment 
against  him  had  been  arrested,  or  reversed,  or  the  offense  had  been  pardoned  or  condoned: 
thus  showing  that  it  is  not  a  technical  conviction  which  Is  required,  but  a  fair  effort  on 
the  part  of  the  prosecutor  to  bring  the  offender  to  Justice ;  coupled  also  with  the  fact,  that 
a  jury  Is  the  most  suitable  tribunal  for  passing  upon  a  question  of  fact  depending  upon 
conflicting  evidence. 

*'  Some  expressions  in  the  cases  cited,  including  the  remarks  made  by  Lord  Abtngxr  In 
St^pfuMui  V.  HilU  seem  to  imply  that  the  summary  jurisdiction  will  not  be  exercised  where 
the  charges  made  against  an  attorney  affect  only  his  general  character  as  such,  and  do 
not  amount  to  malpractice  in  a  particular  cause.  Rut  subsequent  decisions  are  to  the  effect 
that  it  is  properly  extended  to  cases  affecting  his  general  character  also.  Thus,  in  Re 
Bla/fc,  8  Ellis  and  Ellis,  80,  an  attorney  was  struck  from  the  roll  for  having  impruperl)' 
collected  the  money  due  on  a  mortgage  which  he  had  pledged  as  collateral  security  for  a 
loan,  and  which  he  borrowed  from  the  pledgee  on  some  false  pretense.  On  a  rule  to  show 
cause  and  reference  to  the  master,  the  facts  were  found  to  be  truly  charged ;  and  although 
he  was  not  acting  as  attorney  in  the  matter,  the  court  suspended  his  certificate  for  two 
years,  on  the  general  ground  (as  stated  by  Lord  Ch.  Just.  Cockburm),  that  where  an  attor- 
ney is  shown  to  have  been  guilty  of  gross  fraud,  although  not  such  as  to  render  him  liable 
to  an  Indictment,  nor  committed  by  him  while  the  relation  of  attorney  and  client  was  sub- 
sisting between  him  and  the  p>er8on  defrauded,  or  In  his  character  as  an  attorney,  tbe 
court  will  not  allow  suitors  to  be  expo<;ed  to  gross  fraud  and  dishonesty  at  the  hands  of 
one  of  its  officers.  And  In  a  subsequent  cose  /;i  re  Hilf,  L.  K  ,  3  Q.  R.  548,  where  an  attor- 
ney acting,  not  as  such,  but  as  clerk  to  a  Arm  of  attorneys,  appropriated  to  his  own  use 
money  which  came  to  his  hands  on  the  sale  of  an  estate;  on  a  motion  to  strike  his  name 
from  the  roll,  it  was  obje<aed  that  as  his  offense  was  indictable,  a  conviction  was  necessao* 
before  this  proceeding  could  be  had.  I^ord  Ch.  Just  Cockburm  said:  *  No  case  has.  so  far 
as  I  am  aware,  come  before  the  court  under  the  precise  circumstances  under  which  this 
ease  presents  itself,  namely,  of  an  act  of  delinquency  committed  by  an  attomey^s  derk. 
who  at  the  same  time  is  an  attorney,  though  at  that  time  not  acting  as  such  ;  but  still  I 
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think,  on  tmry  prindifibd  ot  Juitioe,  we  ought  not  the  Ion  to  entertain  the  application. 
*  *  ^  If  the  delinquent  had  heen  proceeded  against  crimlnaU/  opon  the  facte  admitted 
bf  him,  it  is  plain  that  he  would  have  been  oooTlcted  of  embeislement,  and  upon  that 
couTlotlon  being  brought  before  us,  we  ahould  have  been  bound  to  act.  If  there  had  been 
a  oonfliot  of  evldenoe  upon  the  affidavits,  that  mi^^t  be  a  veiy  sufficient  reason  why  the 
court  should  not  Interfere  until  the  convlotion  had  taken  place ;  but  here  we  have  the  per- 
lon  against  whom  the  application  is  made  admitting  the  facts.*  Mr.  Justice  Blaokbubh, 
in  the  same  esse,  said:  *  I  think  when  we  are  called  upon,  in  the  exercise  of  our  equitable 
jurisdiction,  to  order  an  attomoy  to  perform  a  contract  to  pay  money,  or  to  fulUll  an  un- 
dertaking, that  we  have  jurisdiction  only  if  the  undertaking  or  the  contract  is  made  in  his 
character  of  attorney,  or  so  connected  with  his  character  of  attorney  as  to  bring  it  within 
the  power  of  the  court  to  require  that  their  officer  shall  behave  well  as  an  officer.  But 
where  there  is  a  matter  which  would  subject  the  person  in  question  to  a  criminal  proceed- 
ing, in  my  opinion  a  different  principle  must  be  applied.  We  are  to  see  that  the  officers 
of  the  court  are  proper  persons  to  be  trusted  by  the  court  with  regard  to  the  interests  of 
snttora,  and  we  are  to  look  to  the  character  and  position  of  the  persons,  and  judge  of  the 
acts  committed  by  them,  upon  the  same  principle  as  if  we  were  considering  whether  or 
not  a  person  is  lit  to  become  an  attorney.  ^  •  *  It  should  always  be  considered  whether 
the  particular  wrong  done  is  oonnteted  with  the  character  of  an  attorney.  The  offense 
morally  may  not  be  greater,  but  still,  if  done  in  the  character  of  an  attorney,  it  is  more 
dangerous  to  suitors,  and  should  be  more  severely  marked.  I  agree  that  where  it  is  de- 
nied that  a  criminal  offense  has  been  committed,  the  court  ought  not  to  decide  on  affi« 
davits  a  question  which  ought  to  be  tried  by  a  jury.* 

"Ttiisosse  is  important  as  showing  the  latest  consideration  of  the  question  by  the 
En^lsh  courts,  and  by  the  most  eminent  jiidises  of  those  courts. 

*'  The  rule  to  be  deduced  from  all  the  English  authorities  seems  to  be  this:  that  an  attor- 
ney win  be  struck  off  the  roll  If  convicted  of  felony,  or  if  convicted  of  a  misdemeanor  in- 
▼olving  want  of  integrity,  even  though  the  judgment  be  arrested  or  reversed  for  error;  and 
also  (without  a  previous  conviction)  If  he  is  guilty  of  gross  misconduct  in  his  profession, 
or  of  acts  which,  though  not  done  in  his  professional  capacity,  gravely  affect  his  character 
as  an  attorney:  but  in  the  latter  case,  if  the  acts  charged  are  indictable,  and  are  fairly  de- 
nied, the  court  wiU  not  proceed  sgsinst  him  until  he  has  been  convicted  by  a  jury ;  and 
win  in  no  case  compel  him  to  answer  under  oath  to  a  chaige  for  which  he  nmy  be 
indicted. 

**This  rule  has  In  the  main  been  adopted  by  the  courts  of  this  country;  though  special 
proceedings  are  provided  for  by  statute  In  some  of  the  States,  requiring  a  formsl  informa- 
tion under  oath  to  be  filed,  with  regular  proceedings  and  a  trial  by  jury.  The  cases  are 
quite  niunerous  in  which  attorneys,  for  malpractice  or  other  misconduct  in  their  official 
character,  and  for  other  acts  which  showed  them  to  be  unfit  persons  to  practice  as  attor- 
neys, have  been  struck  from  the  roll  upon  a  summary  proceeding  without  any  previous 
conviction  of  a  criminal  charge.  See,  amongst  others,  the  case  of  Niven,  1  Wheel.  Crim. 
Oss.  837,  note;  case  of  Levi  8.  Bvrr,  id.  603;  8*  c,  t  Cr.  C.  C.  870 ;  Jn  re  Peiermm,  3 
Paige,  510;  Ex  parte  Brown^  1  How.  (Miss.\  803;  Ex  parte  inns,  1  Mich.  802;  Ex  parte 
Beeombe,  19  How.  9;  In  re  Percy,  88  N.  Y.  051 ;  Dkkerui'  case,  67  Penn.  St.  108 ;  b.  c.  6 
Am.  Rep.  4S0;  In  re  Hirst  and  IngeraoH^  9  Phila.  216;  Baker  v.  Commonujealtti,  10  Bush, 
SW;  PenobeeottBar  v.  Kifnball,  64  Me.  140;  Matter  of  Wool,  86  Mich.  280 ;  People  v.  G/xkI- 
rieh,  79  HI.  148;  Delano* f  case,  58  N.  H.  5 ;  £j;  parte  WaOt,  64  Ind.  461;  Matter  of  Eldridgc, 
88  N.  T.  161 ;  B.  C,  87  Am.  Rep.  668. 

**  But  where  the  acts  charged  against  an  attorney  are  not  done  in  his  official  character, 
aod  are  indictable  and  not  confessed,  there  has  been  a  diversity  of  practice  on  the  subject; 
in  some  oases  it  being  laid  down  that  there  must  be  a  regular  indictment  and  conviction 
before  the  court  will  proceed  to  strike  him  from  the  roll ;  In  others,  such  previous  convic- 
tion being  deemed  unnecessary. 

[Omitting  a  review  of  the  cases.*] 

"  From  this  review  of  the  authorities  in  this  country,  it  is  apparent  that  whilst  it  may 
be  the  general  rules  that  a  previous  oonvictiou  should  be  had  before  striking  an  attorney 
off  the  roll  for  an  Indictable  offense,  committed  by  him  when  not  acting  in  his  character  of 
an  attomoy;  yet,  that  the  rule  is  not  an  inflexible  one.    Oases  may  occur  in  which 


564  NEW  HAMPSHIRE, 


DelanoH  Caiw. 


such  a  mquiinmeat  would  rasiUti in  allowing  pereona  topra4sUaajBiM4onieya,wlio  ought,  at 
every  groiuid  of  propriety  and  respect  for  tbe  administcatton  of  this  law,  to  be  excliided 
from  such  practice.  A  criminal  proaecution  may  fail  fay  the  abeence  of  a  witnaaa,  or  by 
reason  of  a  flaw  in  the  Indictment,  or  soma  irrogularity  in  the  imxaeedings :  and  in  such 
caaaa,  even  in  England,  the  proceeding-  to  strike  from  the  roll  may  be  had.  But  other 
causes  txmy  opecate  to  shield  a  gross  offender  from  a  oouvietion  of  crloie,  however  clear 
and  notorious  his  guilt  may  be— a  prevailing  popular  excitement— powerftil  influences 
brought  to  bear  en  the  public  mind,  or  on  the  mind  of  the  jury  —  and  many  other  causes 
which  might  be  suggested ;  and  yet  all  the  time  tbe  offender  may  be  so  covered  with  guilt, 
perhaps  gtovjriBg  in  it,  that  it  would  be  a  disgrace  to  tlie  court  to  be  obliged  to  reqeive  him 
as  one  of  its  oIBcbrb,  clothed  with  all  the  prasUire  of  its  confidence  snd  authority.  It 
seems  to  us,  that  the  circumstances  of  the  case,  and  not  any  iron  rule  on  the  subject, 
must  determine  whether,  and  when  it  is  proper  to  dispense  with  a  preliminary  conviction . 
If,  as  Lord  CSiief  Justice  CSocKBUHSf  said,  the  evidence  is  conflicting,  and  any  doubt  of 
the  party's  guilt  exists,  no  court  would  assume  to  proceed  summarily,  but  would  leave  the 
case  to  be  determined  by  a  jury.  But  wliere  the  case  is  clear  and  the  denial  is  evssive, 
there- is  no  flxed  rule  of  law  to  prevent  the  court  from  exercising  its  authority. 

"  The  provisions  of  the  Oonstitution,  which  declare  that  no  person  shall  be  hdd  to 
answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indAotmeot 
of  A  grand  jury ;  and  that  the  trial  of  all  crimes,  exonpt  In  cases  of  impeachment,  shall  be 
by  jury,  have.no  relation  to  the  subject  in  hand.  As  held  by  the  Supreme  Court  of  Tenneii> 
see,  in  Fields  v.  State  (and  the  same  view  is  expressed  in  other  cases),  the  constitutional 
privilege  of  trial  by  juiy  for  crimes  does  not  apply  to  preveitt  the  courts  from  punishing 
it»aineers  for  oontempt,  or  from  removing  them  la  proper  canes.  Removal  ftom  aSk^ 
for  an  indictable  offense  is  no  bar  to  an  indictment.  The  proeeeding  is  in  its  nature  dvil. 
and  collateral  to  any  criminal  prosecution  by  indictment.  The  proceeding  is  not  for  the 
purpose  of  punishment,  but  for  the  purpose  of  preserving  the  courts  of  justtoe  from  tiie 
ofllcial  ministration  of  persons  unfit  to  practice  hi  theuL  Undoubtedly  the  power  la  one 
that  ought  always  to  be  exercised  with  great  caution,  and  oat^  never  to  be  exerelsed 
exeept  in  dear  cases  of  miasondnct,  which  affect  the*  standing  and  chanKster  of  the  party 
as  an  attorney.  But  when  such  a  case  is  shown,  to  exist,  the  courts  ought  not  to  hssltam 
from  sympathy  for  the  individual,  to  protect  themselves  from  scandal  and  contempt,  and 
the  public  from,  prejudice,  by  removing  grossly  improper  persona  from  participation  in 
the  administration  of  the  laws.  The  power  to  do  this  is  a  rightful  one,  and  when  eser- 
cimd  in  proper  cases  is  no  vlolatton  of  any  oonstituttonal  pioviaion. 

''  It  is  contended,  indeed,  that  a  summaxy  proceeding  against  an  attorney  to  exclude 
him  from  the  practice  of  his  profession  on  account  of  sets  lor  which  he  may  be  indicted 
and  tried  by  a  jury,  is  in  violation  of  the  fifth  amendment  of  the  Oonstitution,  which  for- 
bids the  depriving  of  any  person  of  litbt  liberty  or  property  without  due  prooass  of  law. 
But.  the  action  of  the  court  in  cases  within  its  jurisdiction  is  due  process  of  law.  It  is  a 
regular  and  lawful  method  of  proceeding,  practiced  from  time  inunentkorial.  Qoaceding 
that  an  attorney's  calling  or  profession  is  his  property,  within  the  true  sense  and  meaning 
of  the  Constitution,  It  is  certain  that  in  many  cases,. at. least,  he  may  be  excluded  from  the 
pursuit  of  it  by  the  summai^  action  of  the  court  of  wlilch  .he  is  an  attorney.  The  extent 
of  the  jurisdiction  is  a  subject  of  fair  judicial  consideration.  Thatlt  embraces  many  cases 
in  which  the  offence  is  indictable  is  established  by  an  overwbriming  weight  of  authority. 
This  being  so,. ttio question  whether  apartioular  daas  of  cases  of  miaoonduet  is  wlthtai  its 
sco)3e  cannot  Involve  any  constitutional  principle. 

''  It  is  a  mistailcen  idea  that  due -process  of  law  requires  a  plenary  suit  and  a  trial  by  jury, 
in  all  cases  wfiere  property  or  personal  rights  are  inrolved.  The  important  right  of  psnonal 
liberty  is  genenally  determined  hy  a  single  judge,  on  a  writ  of  hidieas  corpus,  ustaig  alB- 
davita  or  depositions  for  proofs^  wiiere  facte  are  to  be  satablished.  Aasessments  for  dam- 
ages and  benefits  occasioned  by  public  improvements  are  usually  made  t^  cmnmlasionan 
in  a  summary  way.  Oonfiloting  claims  of  creditors,  amounting  to  thousands  of  doUsra, 
are  often  setMad  by  the  cowts  on  affidavits  or  depositions-  alon&  And  tie  eouels  of 
chaoeary,  bankruptcy,  probane  and  admiralty  admhiiater  Immense  fields  of  joriadlctlon 
without  trial'by  jury .  In  all  caass,  that  Mnd  of  procedure  is  due  praoesB  of  law.  which  is 
sultsUe  and  proper  to  the  nature  of  the  case,  and  sanctioned  by  the  eatabUshed 
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I  of  the  courtB.  ^Ferhaps  no  deflnitioii/  aays  Judge  Godlbt,  *  is  more  often 
quoted  than  that  givui  by  Mr.  Webster  in  the  Dartmoath  College  ceae:  *By  the  law  of 
tlie  land  is  most  dearlj  intended  the  general  law ;  a  law  whlefahnwelnjHiiu  lioondenae; 
whieh  proceeds  upon  inquiiy,  and  renders  judgment  onljr  after  trial.  The  meaning  is 
that  eveiy  cttlsen  shall  hold  hl^  life,  liberty,  property  and  immnolties,  under  the  protec- 
tion of  the  general  rules  which  govern  society .  *    Oool^^  Oonat.  Lim .  fltt. 

**'nie  qneetkm.  what  consUtotes  due  prooessof  law  withiniiie  meaning  of  the  Constitu- 
tion, was  much  considered  by  this  court  in  the  case  of  Davidmon  v.  New  OrJeans,  96  U.  S. 
97;  and  Mr.  Justice  Miuxr,  spealcing  for  the  court,  said:  *  It  is  not  possible  to  hold  thsft  a 
party  has,  without  due  process  of  law,  been  deprived  of  his  pnopertjiw  when  as  rqgards  the 
issues  afrecting  it,  he  has  by  the  laws  of  the  State  a  fair  trial  in  a  court  of  Justice,  accord- 
ing to  the  modes  of  proceeding  applicable  to  sudh  a  case.*  And  referring  to  ttoe  case  of 
Mwrray^»  Letviee  v.  Hobohen  Land  and  Improwement  C^nnponv,  18  How»jnS,]w  saUL:  "An 
exhavstive  judicial  inquiry  Into  the  meaning  of  the  words  *  due  process  of  law,*  as  found 
in  the  fifth  amendment,  resulted  in  the  unanimous  decision  of  this  court,  that  they  do  not 
necessarily  imply  a  regular  proceeding  in  aoooct  of  justice,  or  after  the  noanoer  of  each 
courts.* 

*'  We  have  seen  that  in  the  preeent  case  due  notice  was  given  to  the  p^ltloner,  and  a 
trial  and  hearing  was  had  before  the  court.  In  the  manner  in  irtiieh  pnMseedlngB  ^gr*»«>- 
attomeys,  when  the  question  is  whether  they  should  be  struck  off  the  roll,  are  always 
conducted. 

**  We  think  that  the  court  below  did  not  exceed  its  powers  In  taking  cegalsnnoe  of  /the 
esse  in  a  summary  way,  and  that  no  such  irregularity  occurred  in  the  proceeding  as  to 
require  this  court  to  interpose  by  the  writ  of  mandamus.  The  writ  of  mandamus  is  there- 
fore refused,  and  the  rule  to  show  cause  is  discharged.** 

Fbld,  J.,  dissented. 


Lord  v.  Lord. 


(seir.  H.7.) 
WiU — atteiHng  wUneu  signing  b$f  an&ther^i  hand. 

Where  an  attesting  witnef»  of  a  will  is  nnable  to  write,  bis  nune  mmy  be- 
written  for  him  by  another,  at  his  request,  in  his  pnoenoe  and  is  pvesence 
of  the  testator. 

A  PPEAL  from  probate  of  a  will.     The  opinion  states  the  point. 

Oopelandy  for  appellants. 

Wheeler  and  Wells  <&  Burleigh,  for  executrix. 

PosTBR,  J.  [Omitting  other  points.]  The  attestation  is  alleged 
to  be  defectiTe  because  the  name  of  a  witness  who  was  unable  to 
write  was  written  by  another  person.  Our  statute,  «rhich  is  copied 
substantially  from  that  of  29  Car.  11,  chap.  S,  §  19,  proTides  that 
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wills  shall  be  **  signed  and  sealed  by  the  testator,  or  bj  some  per- 
son in  his  presence  and  by  his  express  direction,  and  attested  and 
subscribed  in  his  presence  by  three  or  more  credible  witnesses.'* 
Gen.  St.,  chap.  174,  §  6. 

The  case  finds  that  the  testator  requested  all  those  persons,  whose 
names  are  appended  to  the  attestation  clause,  to  sign  as  witnesses; 
that  one  of  those  persons,  being  unable  to  write,  requested  her  hus- 
band to  write  her  name  as  a  witness  to  the  will.  Whatever  she  said 
or  did  therefore  was  said  and  done  animo  tesiandi.  The  intention 
in  this  respect  is  material.  Fnihe  Goods  of  Maddock,  L.  R.,  3  P. 
and  D.  169;  In  Goods  of  Duggin,  39  L.  J.  24, 

It  is  clearly  settled  that  a  witness  may  effectually  subscribe  his 
name  by  a  mark,  or  by  iiiitials,  or  by  a  fictitious  name,  if  used  with- 
out the  purpose  of  personating  another,  and  that  if  he  cannot 
write,  his  hand  may  be  guided  by  another.  1  Bedf.  Wills,  229,  §  19, 
and  cases  cited;  1  Jarm.  Wills  (4th  Am.  ed.),  73,  and  Am.  note. 
An  acknowledgment  of  a  previous  signature  by  a  witness  is  not  a 
sufficient  attestation,  though  such  acknowledgment  by  a  testator  is 
a  sufficient  execution.  Chase  v.  Kittredge,  11  Allen,  49.  The  doc- 
trine of  this  distinction  is  severely  criticised  by  Judge  Redfield  (1 
Eedf.  Wills,  chap.  6,  §  IV,  §  19  and  note),  but  it  is  believed  to  be 
well  established. 

In  Chase  v.  KiUredge,  before  cited,  it  was  said:  ''  The  witnesses 
are  required  to  subscribe;  in  other  words,  they  are  required  to  do 
some  act  apparent  upon  the  face  of  the  will; "  but  by  this  language 
it  is  not  intended  that  the  "  apparent  act "  may  not  be  a  subscrip- 
tion through  the  medium  of  an  agent,  if  the  act  be  done  in  the 
presence  of  the  testator,  by  his  request,  and  with  the  intention  of 
attestation.  The  subscription  of  the  name  of  an  illiterate  witness, 
whose  hand  is  guided  by  another,  cannot  be  regarded  as  any  more 
*'an  act  apparent  on  the  face  of  the  will,"  than  is  the  writing  of 
the  same  name  wholly  by  another  hand  —  the  act  of  writing  in  both 
cases  being  prompted  by  the  same  intelligence,  which  is  the  anhtnu* 
iestandi  of  the  person  whose  name  is  written.  In  either  case,  the 
hand  which  holds  the  pen  is  controlled  by  the  same  will;  and  qui 
facit  per  aliumy  facit  per  se.  The  validity  of  the  attestation  depends 
upon  the  signing  of  the  name  of  the  witness  by  his  authority  and 
in  his  presence,  and  not  upon  the  fact  of  his  making  a  mark,  or  do- 
ing any  other  manual  act  in  connection  with  the  signature.  JesH 
T.  Parker,  6  Gratt.57  ;   Dpchurch  v.  Upchurch,  16  B.  Monr.  102. 
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An  agent,  without  a  sealed  authority,  cannot  bind  his  principal 
bj  deed  under  seal;  but  this  acknowledged  rule  is  true  only  in  tiie 
absence  of  the  principal;  for  if  the  principal  is  present,  and  ver- 
bally or  impliedly  authorizes  the  agent  to  fix  his  name  to  the  deed, 
it  becomes  the  deed  of  the  principal.  ^'  The  act  of  signing  and 
sealing  is  to  be  deemed  his  personal  act,  as  much  as  if  he  had  held 
the  pen,  and  another  person  had  guided  his  hand  and  pi'essed  it  on 
the  seal."  Story  on  Agency,  §§  50,  51;  Kidder  v.  PrMcotl,  1^4  N. 
H.  267;  Cushnan  v.  Woostery  45  id.  410. 

One  object  of  the  statute  in  requiring  an  attestation  of  a  will  is, 
to  insure  identity  and  i)revent  the  fmudulent  substitution  of  an- 
other document.  Another  object  is,  to  surround  the  testator  with 
witnesses  to  judge  of  his  capacity.  2  Greenl.  Ev.,  §691;  Upchurch 
V.  Upchurch,  before  cited.  And  all  these  purposes  are  as  readily 
attained  in  the  case  whei'e  the  name  of  the  attesting  witness  is  writ- 
ten by  the  agent  at  the  request  of  the  principal,  as  where  the  latter 
makes  his  mark  or  holds  a  pen  guided  by  another  hand.  There  are 
many  cases,  English  and  American,  which  hold  the  strict  doctrine 
that  the  witness  must  himself  do  some  manual  act  in  order  to  make 
a  valid  attestation.  The  American  cases  of  this  character  do  not 
appear  to  have  been  very  thoroughly  considered,  the  courts  being 
apparently  content  to  rest  upon  the  authority  of  certain  English 
decisions,  the  grounds  and  reasons  of  which  are  not  very  fully  pre- 
sented. See  In  re  Whiie,  7  Jur.  1045;  In  Goods  of  Duggin,  30  U 
J.  (N.  S.)  24, 

The  point,  not  being  settled  by  authority  in  this  State,  may  bo 
determined  upon  general  principles.  To  require  a  person,  whoso 
name  is  to  be  written  in  a  testamentary  transaction,  to  hold  or  to 
touch  the  pen,  or  to  do  any  thing  which  the  law  does  not  require 
him  to  do  in  other  cases  of  attestation,  seems  to  establish  a  distinc- 
tion without  a  difference.  And  we  are  of  the  02)inion  that  this  will 
was  properly  attested,  within  the  meaning  and  according  to  the  re- 
quirements of  the  statute. 

[Omitting  other  points.] 

Judgmeni  on  the  verdicL 

Dob,  0.  J.,  and  Stakley,  J.,  did  not  sit 
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Bbowk  V.  Latham. 

(SBN.  H.n.) 
Limit€Uion — ttatiUe  of —  part  payment. 

Where  the  maker  of  a  note  hae  placed  personal  property  in  the  hands  of  the 
payee  as  collateral  aecuritj,  the  pajee^a  application  thereof,  without  notioa 
to  the  debtor  and  his  assent,  will  not  constitute  a  payment  warranting  the 
inference  of  a  new  promise. 

ACTION  on  a  note.     The  opinion  and  head-note  Bhow  the  iacts. 
The  plaintiff  had  judgment  below. 

G.   T.  Sawyer  and  Sawyer y  Jr.y  for  defendant. 
W.  W.  Bailey,  for  plaintiff*. 

Stanley,  J.  The  issue  is  on  the  replication  of  a  new  promise 
by  the  defendant  within  six  years  from  the  date  of  the  writ.  Snch 
promise  need  not  be  express;  it  may  be  implied.  The  inference 
that  the  defendant,  within  six  years  prior  to  the  date  of  the  writ, 
made  such  new  promise,  may  be  drawn  from  snch  declarations 
made,  or  acts  done  (including- silence  under  some  circumstances), 
at  a  particular  time  within  the  six  years,  as  show  his  acknowledg- 
ment at  that  time  that  tlie  debt  was  unpaid;  that  he  was  liable  ta 
pay  it  and  that  he  wjis  then  willing  to  pay  it  Mere  payment  is  not 
sucli  an  acknowledgment.  It  must  appear  that  the  payment  was  a 
partial  one,  leaving  a  part  of  the  debt  unpaid,  and  that  the  debtor 
so  understood  it.  If  this  does  not  appear,  the  payment  does  not 
show  his  acknowledgment  of  his  liability  and  willingness  to  make 
another  payment.  U.  S.  v.  Wilder,  13  Wall.  254 ;  Tippetts  v. 
Heane,  1  C.  M.  &  E.  252.  Payment  of  a  part  is  not  enough,  un- 
less it  is  made  under  such  circumstances  that  a  promise  to  pay  the 
remainder  maybe  reasonably  inferred  from  it.  LivernwreY.  Band, 
2G  N.  H.  85-90 ;  Morgan  v.  Rowlands,  L.  R. ,  7  Q.  B.  49S. 

In  this  case,  the  defendant,  within  six  years  ol  the  date  oi  the 
writ,  neither  made  a  partial  payment,  nor  assented  to  any  being 
made  for  his  benefit.  Within  that  time  he  has  neither  done  nor 
said,  nor  omitted  to  do  or  to  say,  any  thing  from  which  a  new 
promise  can  be  implied.     Assuming,  for  the  purposes  of  this  case. 
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that  the  plaintifTs  receipt  of  the  proceeds  of  the  collateral  security, 
and  his  application  of  them  in  part  payment  of  the  debt,  were  in 
every  sense  legal  and  right,  there  are  many  cases  in  which  the  credi- 
tor's legal  receipt  and  application  of  a  payment  do  not  show  a  new 
promise  of  the  debtor.  MilU  v.  FowkeSy  5  Bmg.  X.  C.  455  ;  Xash 
T.  Hodgson,  6  DeG.  M.  ft  O.  474 ;  31  Eng.  L.  and  £q.  555  ;  Burn 
V.  BoultoUy  2  C.  B.  476  ;  Bank  v.  Wooddy,  5  Eng.  638 ;  Wood  v. 
Wfflds,  6  id.  754 ;  Pond  t.  Williams,  1  Gray,  630 ;  3  Pars.  Gont. 
76,  and  note  ;   Walker  v.  Buthr,  6  El.  &  Bl.  506. 

But  sach  payment  need  not  be  made  by  the  party  himself.  It 
may  be  made  by  an  agent  duly  authorized  for  that  purpose,  and 
payment  so  made  will  be  as  effectual  a&  if  made  by  the  principal. 
But  it  is  not  enough  that  the  agent  is  authorized  to  make  the  pay- 
ment; his  authority  must  enable  him  to  bind  the  principal  by 
a  promise  to  pay,  and  such  authority  cannot  be  implied  from  the 
bare  authority  to  make  the  payment.  WincMl  v.  Hicks,  18  N. 
Y.  558. 

So  it  is  settled  by  numerous  authorities  that  a  payment  by  assign- 
ees in  bankruptcy  or  insolvency  does  not  take  a  case  out  of  the 
statute.  Roscoe  v.  Hale,  7  Gray,  274;  Stoddard  v.  Doane,  id.  387  ; 
Pickett  V.  Leonard,  34  N.  Y.  175 ;  Roosevelt  t.  Mark,  6  Johns. 
Ch.  292  ;  Dames  v.  Edwards,  7  Exch.  22 ;  1  Sm.  Lead.  Cas.  869, 
890.  And  this  is  upon  the  ground,  not  that  the  payment  was  not 
authorized,  but  that  the  authority  did  not  extend  to  binding  the 
party  by  an  acknowledgment  of  the  debt  and  a  promise  to  pay  it. 

What  was  the  contract  between  these  parties,  and  what  was 
its  legal  effect  ?  The  defendant  placed  in  the  plaintiff's  hands  the 
notes,  accounts,  and  chattels,  as  collateral  security  for  the  note  in 
suit.  He  authorized  the  plaintiff  to  collect  and  conyert  them  into 
money,  and  apply  the  proceeds  in  payment  of  the  note.  He,  in 
fact,  made  an  assignment  of  that  part  of  his  property  for  the  pay- 
ment of  the  plaintiff's  debt.  He  was  the  assignor,  the  plaintiff  the 
assignee ;  and  it  is  the  same  in  principle  as  if  he  had  made  an  as- 
signment of  all  his  property  for  the  benefit  of  all  his  creditons. 
This  was  the  whole  extent  of  his  contract,  and  the  limit  of  tha 
plaintiff's  authority.  The  plaintiff's  right,  in  this  case,  to  receiye  the) 
proceeds  and  to  apply  them  in  piut  payment,  and  his  exercise  of  tha<i 
right  within  six  years  of  the  date  of  the  writ,  were  neither  a  prom- 
ise made  by  the  defendant  within  that  time  to  pay  the  residue  of  the 
debt,  nor  an  acknowledgment  made  bv  the  defendant  within  that 
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time  of  his  liability  and  willingness  to  pay  the  residue,  nor  evidence 
from  which  it  can  be  inferred  that  within  that  time  the  defendant 
made,  or  intended  to  make,  or  was  understood  to  make,  such  promise 
or  acknowledgment.  What  the  defendant  did  in  1862  was  an  ac- 
knowledgment of  a  liability  and  a  promise  to  pay  at  that  time,  but  it 
has  no  tendency  to  prove  that  he  afterward  made  such  promise 
and  acknowledgment,  or  authorized  them  to  be  made.  The  placing 
of  the  security  in  the  plaintiff's  hands  was  of  no  greater  force  or 
effect  than  the  giving  of  the  note  itself.  It  was  not  understood 
or  intended  to  be  a  future  promise,  or  a  future  acknowledgment  of 
a  future  liability  and  a  future  willingness  to  pay;  nor  is  there  any 
evidence  of  knowledge  on  the  part  of  the  defendant  of  the  collec- 
tion or  application  of  the  money  upon  the  note,  or  of  any  information 
m  regard  to  it,  from  the  date  of  the  note  in  suit  until  this  suit  was 
brought,  so  tliat  the  defendant's  assent  to  the  indorsement  cannot 
be  presumed.  How  then  can  it  be  said,  that  the  indorsement  re- 
lied on  by  the  plaintiff  is  evidence  of  an  acknowledgment  and  a 
willingness  to  pay,  from  which  a  promise  to  pay  the  balance  can  be 
implied?  How  can  the  assent  of  the  defendant  be  presumed,  when 
he  had  no  knowledge?  How  can  such  payment  be  treated  as  part 
payment  of  a  greater  debt?  What  is  there  to  show  that  the  defend- 
ant did  not  understand,  when  the  collateral  was  placed  in  the 
plaintiff's  hands,  that  it  was  not  sufficient  to  satisfy  the  princiiiul 
debt?  If  no  promise  can  be  implied  from  a  payment  by  assignees 
in  bankruptcy,  or  in  insolvency,  or  in  case  of  a  voluntary  assign- 
ment, certainly  none  can  be  implied  from  the  facts  disclosed  in  this 
case.  When  the  defendant  placed  the  collateral  in  the  plaintiff's 
hands,  he  conferred  upon  him  authority  only  to  collect  and  apply 
the  proceeds  upon  his  note.  He  made,  the  plaintiff  his  agent  for 
that  purpose  alone.  He  set  apart  so  much  of  his  property  and  placed 
it  in  the  plaintiffs  hands  as  security  for  his  debt.  The  plaintiff 
can  stand  no  better  than  if  the  collateral  had  been  placed  in  the 
hands  of  a  third  party,  with  authority  only  to  collect  and  apply 
the  proceeds  on  the  plaintiff's  debt.  Under  such  circumstances  the 
application  could  not  be  treated  as  a  payment  from  which  a  new 
promise  could  be  implied,  for  the  obvious  reason  that  the  agent^s 
authority  did  not  go  to  that  extent.  If  the  payment  by  the  agent 
under  such  circumstances  is  such  that  a  new  promise  may  be  im- 
plied from  it,  then  the  principal  is  bound  by  the  act  of  the  agent 
beyond  the  scope  of  his  authority. 
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If  then  the  agent  would  have  no  power  to  bind  his  principal  by 
a  new  promise,  unless  specially  authorized  for  that  purpose,  much 
leas  would  the  plaintiff  who  makes  the  application  of  the  defend- 
ant's property.  Smith  v.  Owm,  22  La.  Ann.  446;  Lincoln  v.  John- 
son, 43  Vt.  74  ;  Orakam  v.  Selov^r,  59  Barb.  313  ;  Harper  v.  Fair- 
fey,  53  N.  Y.  442 ;  Read  v.  Surd,  7  Wend.  408 ;  Lyon  v.  State 
Bank,  12  Ala.  508 ;  Smith  v.  Ryan,  39  N.  Y.  484 ;  s.  c,  66  id. 
352 ;  s.  c,  23  Am.  Rep.  60. 

The  plaintiff  relies  upon  some  authorities  which  recognize  the 
doctrine  that  a  debtor's  giving  collateral  security,  and  the  cred- 
itor's application  of  the  proceeds  of  it  within  a  reasonable  time, 
are  evidence  of  a  new  promise  made  at  the  time  of  the  application. 
The  qualification  of  a  reasonable  time  relieves  the  doctrine  of  a 
degree  of  injustice,  but  furnishes  no  sound  foundation.  It  signi- 
fies that  the  doctrine  is  based  upon  the  creditor's  authority 
to  receive  the  proceeds  of  the  security  in  payment  of  the 
debt  within  a  reasonable  time ;  but  the  creditor's  lien  upon  the 
pledged  property,  and  his  authority  to  appropriate  the  proceeds, 
are  not  restricted  in  that  way.  He  is  authorized  to  receive  the 
proceeds  after  the  lapse  of  a  reasonable  time,  and  apply  them  to 
the  debt ;  but  what  he  receives  after  the  expiration  of  a  reasonable 
time  is  as  much  a  payment  as  what  he  receives  before,  and  his  au- 
thority in  the  former  case  is  as  clear  as  in  the  latter.  His  author- 
ity, in  both  cases,  is  to  receive  payment  out  of  the  proceeds.  The 
foundation  of  the  doctrine  of  a  new  promise  of  the  debtor  within  a 
reasonable  time,  supposed  to  exist  in  a  limited  authority  of  the  cred- 
itor to  receive  payment  derived  from  collateral  security  within  a 
reasonable  time,  wholly  fails. 

There  is  a  material  difference  between  receiving  a  jmyment  and 
making  one.  The  i)laintiff's  authority  wjus  not  to  make  a  payment 
of  the  proceeds,  but  to  receive  tliem  in  payment ;  and  whether 
what  he  did  was  receiving  a  payment  or  making  one,  it  was  not 
done  by  the  defendant,  or  by  his  authority,  within  six  years  of  the 
date  of  the  writ,  and  it  is  immaterial  whether  it  was  done  by  the 
plaintiff  within  the  reasonable  time. 

Authority  given  the  plaintiff  by  the  defendant,  to  receive  the 
proceeds  of  the  security  within  or  beyond  a  reasonable  time,  is  no 
evidence  of  authority  given  him  to  bind  the  defendant  at  any  time 
by  a  new  promise  or  acknowledgment.  If  the  plaintiff's  receipt 
of  payment  of  part  of  the  debt  from  the  security  within  the  six 
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years  was,  for  some  purposes,  a  payment  made  by  the  defendant, 
it  was  not  made  under  such  circumstance  that  his  pronuse  to  pay 
the  remainder  can  easily  be  inferred  from  it. 

Mceepiions  sustained.     Motion  for  nonsuit  granted. 


Cabtek  v.  Brrlix  Mills. 

(58  N.  H.  52.) 
Matter  and  servant  —  eontraetors . 

The  defendant  contracted  to  have  T  cut  timber  from  defandaat'B  land,  at  a 
8peci6ed  price  per  foot,  and  deliver  it  at  the  month  of  a  certain  river,  using- 
the  defendant's  dams  in  the  driving  of  the  logs,  if  he  choee.  T.  used  the  de- 
fendant's dam  in  the  business  in  an  unreasonable  manner,  to  the  plaintiflfs' 
injur  J,  but  the  defendant  had  nothing  to  do  with  the  catting,  faauHng  or 
driving  of  the  logs.    Heldy  that  the  defendant  was  not  liable.* 

CASE  for  injury  to  lands  by  flowage.    The  head-note  states  the 
facts.     The  defendant  had  judgment  below. 

Aldrich  <&  Parsons  and  Shurtleff,  for  plaintiff. 
Ray  tf  Drew,  for  defendants. 

Foster,  J.  Every  person  who  inflicts  an  injury  through  his  own 
negligent  or  wrongful  act  is  responsible  in  damages  for  its  conse- 
quences. 

This  rule  applies  to  all  servants  and  agents  executing  the  orders 
or  the  business  of  their  masters  or  principals,  as  well  as  to  the  mas- 
ters and  principals  themselves;  but  as  the  servants  or  agents  are 
often  persons  unable  to  make  compensation  to  the  parties  injured 
by  their  acts,  the  law  properly  holds  the  master  or  employer  respon- 
sible for  the  act  of  his  servant  or  agent,  whether  the  work  is  done 
by  a  domestic  servant  or  day-laborer,  or  by  a  person  who  works  by 
the  job  or  piece,  and  contracts  to  do  the  work  for  a  specific  sum; 
provided  always  that  the  workman  is  an  ordinary  laborer,  person- 
ally engaged  in  the  execution  of  the  work,  acting  under  the  control 
ol  the  master,  and  not  a  contractor,  exercising  an  independent  em- 

*To  same  effect,  McCarthy  v.  Second  Paritih  of  Portland  (71  Me.  318),  96  Am.  Rep.  3W. 
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ploymeut,  and  selecting  his  own  servaats  and  workmen  for  the  per- 
formance of  the  work. 

The  hability  of  any  one  other  than  the  person  actually  doing  the 
act  from  w^hence  the  injury  results  proceeds  on  the  maxim  quifacit 
per  alium,  Jacit  per  se.  But  although  a  person  has  ordered  or 
directed  a  particular  thing  to  be  done,  yet  if  he  does  not  employ  hifi 
own  servants  and  workmen  to  do  it,  but  intrusts  the  execution  of 
the  work  to  a  person  who  exercises  an  independent  employment, 
and  has  the  immediate  dominion  and  control  over  the  workmen  en- 
gaged in  the  work,  he  is  not  responsible  for  injuries  done  to  third 
persons  from  the  negligent  execution  of  the  work,  unless  a  nuisance 
is  thereby  created  and  continued  on  his  own  premises.  Addison 
on  Torts  (4th  Eng.  ed.),  411-413. 

The  maxim  respondeat  superior  depends  on  the  presumed  con- 
trol implied  by  the  relation  between  the  parties.  It  therefore  does 
not  extend  to  the  case  of  uu  independent  contractor,  to  whom  the 
execution  of  a  work  is  committed  without  any  control  or  power  of 
direction  being  reserved  on  the  part  of  the  employer  as  to  the  man- 
ner of  executing  the  work.  In  such  cases  the  law  makes  the  con- 
tractor alone  responsible  for  damage  done  by  him  in  the  execution 
of  the  work,  the  maxim  respondeat  superior  appl}ing  only  to  the 
contractor  for  the  acts  of  his  servants.  But  the  rule  which  thus 
exempts  the  employer  does  not  apply  to  cases  where  the  injurious 
act  is  the  very  act  which  the  contractor  was  employed  to  do,  or  a 
necessary  consequence  of  the  work  committed  to  him.  Camp,  on 
Neg.,  §75. 

Moreover,  if  the  contractor  personally  interferes  and  gives  direc- 
tions to  the  sub-contractor,  or  to  the  workmen  employed  by  him,  he 
would  be  responsible  for  the  orders  given;  but  he  cannot  be  charged 
simply  on  the  ground  of  his  filling  the  character  of  contractor.  Ad- 
dison on  Torts  (4th  Eng.  ed.),  415. 

These  general  principles  are  illustrated  by  very  numerous  cases 
in  the  courts  on  both  sides  of  the  Atlantic.  We  need  refer  to  but 
a  few  of  them. 

In  Overton  v.  Freeman,  11  C.  B.  867,  the  defendants  had  con- 
tracted to  pave  certain  portions  of  the  parish  of  St.  Pancras,  and 
entered  into  a  sub-contract  with  one  Warren  to  pave  the  street  in 
question.  Warren  employed  laborers  to  work  under  him;  and  cer- 
tain curb-stones  were  so  placed  in  the  pathway  by  these  men  as 
to  obstruct  the  same,  *^  and  to  constitute  a  public  nuisance,"  in 
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conseqaence  of  which  the  plaintiff  fell  over  them  and  sustained 
an  injury.  Held,  that  Warren  was  responsible,  and  not  the  de- 
fendants. Mauls,  J.,  said:  '^The  relation  of  master  and  servant 
has  no  existence  in  a  case  like  this.  *  *  I  think  the  present 
case  falls  within  the  principle  of  those  authorities  which  have  de- 
cided that  the  sub-contractor,  and  not  the  person  with  whom  he 
contracts,  is  liable,  civilly  as  well  as  criminally,  for  any  wrong  done 
by  himself  or  his  servants  in  the  execution  of  the  work  contracted 
for."  Greswell,  J.,  concurring,  said:  ''if  the  act  contracted  to 
be  done  would  itself  have  been  a  public  nuisance,  of  course  the  de- 
fendants would  have  been  responsible;  but  the  circumstance  of  the 
materials  being  supplied  by  the  defendants  and  brought  to  the  siK>t 
in  their  carts,  makes  no  difference  " — citing  Knight  v.  Fox^  5  Exch. 
721.  See  also  Reedie  v.  London  £  Northwestern  Railway  Co., 
4  Exch.  244;  Peachey  v.  Rowland,  13  0.  B.  182;  Steel  v.  South- 
Eastern  Railway  Co.,  16  id.  550;  Serendat  v.  Saisse,  L.  R.,  1  P. 
G.  152  (affirming  the  judgment  of  the  Supreme  Gourt  at  Mauritius, 
on  appeal  to  the  Privy  Gouncil),  whereby  it  appears  that  the  French 
law,  in  its  application  of  the  maxim  respondeat  superior,  is  in  har- 
mony with  the  English  law,  the  Gode  Napoleon  providing:  "  Les 
maitres  et  commettants  sont  responsables  du  dommage  cause  par 
leur  domestiques  ct  preposes  dans  les  fonctions  auxquelles  ils  les  ont 
employes."  In  their  interpretation  of  the  article,  the  French  law- 
yers appear  to  have  qualified  the  doctrine  so  far  as  regards  the  com- 
mettant  prSpose,  by  saying  that  to  make  the  commettajit  responsible 
for  the  negligence  of  the  priposi,  the  latter  must  be  acting  "sous 
les  ordres,  sous  la  direction  et  la  surveillance  du  commettant." 

The  general  principles  applicable  to  cases  of  this  character,  as  de- 
clared in  the  cases  already  referred  to,  are  very  clearly  recognized 
by  the  A.merican  courts  and  jurists. 

Mr.  Ghief  Justice  Bigelow  has  suggested  the  distinction  upon 
which,  according  to  his  understanding,  all  the  cases  turn:  **  If  the 
person  employed  to  do  the  work  carries  on  an  independent  employ- 
ment, and  acts  in  pursuance  of  a  contract  with  his  employer,  by 
which  he  has  agreed  to  do  the  work  on  certain  specified  terms,  in 
a  particular  manner  and  for  a  stipulated  price,  then  the  employer 
is  not  liable;  the  relation  of  master  and  servant  does  not  subsist  be- 
tween the  parties,  but  only  that  of  contractor  and  contractee.  The 
power  of  directing  and  controUmg  the  work  is  parted  with  by  the 
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employer  and  given  to  the  contractor.  Bat  on  the  other  hand,  if 
work  is  done  under  a  general  employment,  and  is  to  be  performed 
for  a  reasonable  compensation  or  for  a  stipulated  price,  the  employer 
remains  liable,  because  he  retains  the  right  and  power  of  directing 
and  controlling  the  time  and  manner  of  executing  the  work,  or  of 
refraining  from  doing  it  if  he  deems  it  necessary  or  expedient." 
Bracked  v.  Lubke,  4  Allen,  138. 

The  Supreme  Court  of  Michigan  have  undertaken  to  lay  down 
some  specific  rules  for  the  application  of  the  maxim.  It  applies, 
they  say:  '^  1.  Where  the  relation  of  nuister  and  servant,  in  its  most 
familiar  signification,  exists.  2.  Where  the  superior  is  in  posses- 
sion of  fixed  property  (as  real  estate),  upon  which  some  service  is 
to  be  performed;  for  in  such  cases  the  use  of  the  property  is  con- 
fined by  law  to  himself,  and  he  should  take  care  that  that  use  and 
management  works  no  injury  to  others.  3.  Where,  although  a 
special  contract  be  entered  into  respecting  i>er8onal  property, or  ser- 
vices, which  does  not  create  the  relation  of  master  and  servant,  as 
more  familiarly  understood,  yet  the  principal  retains  a  supervising 
power  over  the  execution  of  the  contract,  and  the  actual  or  con- 
structive possession  of  the  proi)erty  remains  in  him."  "It  does 
not  apply,"  they  say,  ''to  those  cases  where:  1.  Property  is  in- 
trusted to  the  care  and  management  of  those  who  are  not  the  ser- 
vants of  the  owner,  but  who  exercise  employments  on  their  own 
account,  with  respect  to  the  care  and  management  of  the  goods  and 
property  of  any  person  who  may  choose  to  intrust  them  to  them,  to 
be  dealt  with  according  to  that  employment.  2.  Where  a  contract 
is  made  with  another  in  respect  of  services  upon  property,  when  no 
power  of  direction  or  supervision  is  reserved  by  the  principal,  but 
the  entire  discretion  as  to  the  mode  of  execution  of  the  contract, 
together  with  control  of  the  property,  is  confided  to  the  employee. 
3.  In  case  of  a  like  contnict,  the  contract  prescribing  the  mode  of 
its  execution,  where  possession  of  the  proi>erty  is  surrendered  to  the 
employee  to  enable  him  to  execute  such  contract.  4.  Where  the 
relation  of  principal  contractor  and  sub-contractor  exists,  in  relation 
to  works  of  public  improvement,  conducted  under  a  public  grant, 
where,  from  considerations  of  public  policy  and  the  very  nature  of 
the  employment,  each  sub-contractor  is  regarded  as  a  principal,  pur- 
suing an  independent  calling,  and  responsible  for  the  acts  of  those 
in  his  immediate  employment."  Mbare  v.  Sanbome,  2  Mich.  519, 
529. 
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The  facts  of  the  case  last  cited  were  very  similar  to  those  under 
our  present  consideration.  It  was  case,  for  injury  to  the  plaintiff, 
resulting  from  jams  of  logs  occasioned  by  the  obstruction  of  Pine 
river,  a  public  highway.  The  defendants  made  a  bargain  with  their 
employees  to  cut  all  the  logs  the  defendants  had  on  certain  lands, 
and  to  deliver  them  to  the  defendants  at  the  mouth  of  the  river, 
the  defendants  having  no  interest  in  the  running  of  the  logs  until 
they  reached  the  point  of  delivery,  nor  rendering  any  assistance, 
pecuniary  or  otherwise,  in  the  cutting  or  running  of  the  logs.  It 
was  considered  that  the  relation  of  master  and  servant  did  not  ex- 
ist, and  that  the  employee  alone  was  liable  for  any  injury  occasioned 
to  others  in  performance  of  his  contract. 

The  only  distinction  between  that  case  and  the  present  seems  to 
be,  that  in  the  former  it  does  not  appear  whether  or  not  the  dams 
of  the  defendant  were  used  in  the  running  of  the  logs. 

In  Cincinnati  v.  Stone^  5  Ohio  St.  38,  it  was  declared  that  the 
principle  of  respondeat  superior  does  not  apply  to  cases  of  inde- 
pendent contracts  not  creating  the  relation  of  principal  and  agent, 
and  where  the  employer  does  not  retain  the  control  over  the  mode 
and  manner  of  the  performance  of  the  work  under  the  contract 
To  the  same  effect  is  Owatlmey  v.  LittJs  Miami  Railroad  Co.,  12 
Ohio  St,  92. 

In  Corhin  v.  American  Mills,  27  Conn.  274,  it  is  said:  to  render 
the  employer  liable,  ^'  the  employee  must  be  acting  at  the  time 
strictly  in  the  place  of  the  employer,  in  accordance  with  and  repre- 
senting the  employer's  will  and  not  his  own;  and  tJie  business  must 
be  strictly  that  of  the  employer,  and  not  in  any  respect  the  em- 
ployee's." 

In  Eaton  v.  European  cP  Xorth  American  Railioay  Co,^  59  Me. 
520;  s.  c,  8  Am.  Rep.  430,  Appletox,  C.  J.,  said:  "When  the 
contract  is  to  do  an  act  in  itself  lawful,  it  is  presumed  it  is  to  be 
done  in  a  lawful  manner.  *  *  *  If  the  injury  was  the 
natural  result  of  the  work  contracted  to  be  done,  and  it  could  not 
be  accomplished  without  causing  the  injury,  the  person  contracting 
for  doing  it  would  be  held  responsible." 

In  Pawlet  v.  Rutland  A  Washington  Railroad  Co.,  28  Vt.  297,  it 
was  said:  "Though  it  may  be  assumed  that  a  public  nuisance  had 
been  committed  by  the  servants  of  the  sub-contractors,  and  a  par- 
ticular injury  lias  resulted  therefrom  to  the  plaintifiFs,  and  for  which 
the  town  [of  Pawlet]  had  been  compelled  to  make  satisfaction,  yet 
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ve  cannot  discoyer  any  priyitj  existing  between  the  defendants  and 
tne  employees  of  the  sub-contractor.  The  contract  was  for  a  lawful 
purpose,  and  in  no  way  involved  the  commission  of  a  wrong,  and 
the  employees  of  the  sub-contractor  were  not  the  servants  of  the 
defendants,  nor  under  their  control/' 

To  the  same  effect  is  Clark  v.  Vermoni  dt  Oancuia  Railroad  Co., 
28  Vt,  103. 

In  Schular  v.  ffridson^iver  Railroad  Co.,  38  Barb.  653,  where 
D.  &  M.  had  an  absolute  contract  with  the  defendants  to  draw  the 
defendants'  cars  over  a  certain  portion  of  the  road,  to  furnish  the 
horses  and  drivers  for  that  purpose,  and  to  assume  the  entire  con- 
trol of  the  work,  it  was  held  that  the  defendants  were  not  liable 
for  the  negligent  acts  of  the  servants  of  D.  &  M.,  and  that  the 
right  of  the  defendants  to  control  the  contractor,  or  to  terminate 
the  contract  if  the  work  was  not  done  to  the  satisfaction  of  the  de- 
fendants, does  not  alter  the  liability,  according  to  the  decision  of 
the  Court  of  Appeals  in  Pack  v.  Mayor,  8  N.  Y.  222.  The  fact 
that  the  right  to  use  an  instrument  not  in  its  nature  dangerous  (as 
in  the  case  before  us,  the  defendant's  dams)  was  given,  under  a 
contract  by  which  it  is  to  be  used  in  performing  work  for  the  owner 
upon  his  premises,  does  not  change  the  liability.  King  v.  JV.  T. 
C  £  H.  R.  Co.,  66  K  Y.  181;  s.  c,  23  Am.  Eep.  37.  See  also 
KeUy  V.  Mayor,  11  N.  Y.  432;  Blake  v.  FerriB,  5  id.  48;  Slater  v. 
Mersereau,  64  id«  138;  Callahan  v.  B.  d  M.  River  R.,  23  Iowa, 
4564;  OuffT.  Newark  &  N.  T.  R.  Co.,  6  Vroom,  17;  s.  c,  10  Am. 
Bep.  215;  Scammon  v.  Chicago,  25  HI.  424;  Prairie,  etc.,  Co.  v. 
Ihtg,  70  id.  52;  Hale  v.  Johnson,  80  id.  185;  Painter  v.  Mayor,  10 
Wright,  213;  Wray  y.  Evans,  80  Penn.  St.  102;  Shear.  &  Redf. 
on  Neg.  (2d  ed.),  §  81;  HiUiard  v.  Richardson,  3  Gray,  352. 

In  Lowell  v.  B.  &  L.  Railroad,  23  Pick.  24;  34  Am.  Dec.  33, 
cited  by  the  plaintiff,  an  accident  occurred  through  th^  negligence 
of  a  servant  of  a  contractor  employed  by  the  defendants  to  build  a 
portion  of  their  railroad,  and  the  court  sustained  the  plaintiffs'  claim 
on  the  authority  of  Bush  v.  Steinman,  1  B.  ft  P.  404,  which  was 
declared  to  be  '^  fully  sustained  by  the  authorities,  and  by  well  es- 
tablished principles''  — although  (says  Judge  Thomas,  in  HiUiard 
V.  Richardson)  the  decision  of  Lowell  v.  Railroad,  did  not  involve 
the  correctness  of  the  ruling  in  Bush  v.  Steinman.  At  considerable 
length  Judge  Thomas  considers  the  case  of  Bush  v.  Steinman,  and 
the  authorities  upon  which  that  case  was  based,  and  declares,  as 
•  Vol.  XUI  —  73 
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other  courts  prejbtj  generally  have  since  dedared,  tliLt  Bush  v. 
Steitvnum  Joes  not  stand  well  upon  authority  or  reason  and  is  nn 
longer  lerered  in  Westminster  Hall —  is  no  longer  law  in  England. 
•'If  ever  a  case  can  be  said  to  hava  been  oTerruled,  directly  ami 
indirectly,  by  reasoning  and  by  authority,  this  has  joeen.''  Thomas, 
J.,  in  miliar d  v.  Richardson,  3  Gray,  349^  333.  See  Wright  v. 
Holbrook,  62  N.  H.  120;  s.  c,  13  Aul  Eep.  12. 

In  Lowell  v.  Bailroad,  the  accident  occurred  from  the  negligence 
of  a  servant  of  the  corporation,  acting  undar  their  express  orders. 
The  case  stands  perfectly  well  upon  its  own  principles^  but  is  not 
applicable  to  the  case  before  us. 

So  too,  the  case  of  Darmstaetkr  y.  Moynahan,  27  Mich.  188, 
cited  by  the  plaintiff^  if  applicable  at  all,  does  not  sustain  the 
plaintiff's  argument.  The  case  expressly  finds  that  *^  the  work  was 
done  by  himself  (the  defendant)  by  means  of  Kehl,  who  was  his 
instrument. "  '^  The  arrangement  neither  implied  nor  contemplated 
that  Eehl  should  be  master  of  the  possession."  The  defendant 
there  employed  Eehi  to  lill  his  ice-house,  aud  an  injury  was  sus- 
tained by  Eehl's  uniawtully  and  unnecessarily  incumbering  the 
street  with  blocks  of  ice.  ThA  decision  is  governed  by  the  rules 
applying  to  agency. 

Of  the  same  character  are  the  oases  of  CXusago^  Si.  Paul  <§  Fond 
du  Lac  B.  V.  McOartny,  20  DL  388>  and  Detroit  t.  Corey,  9  Mich. 
135. 

Carman  t.  Baitroadf  4  Ohio,  399,  also  cited  by  the  plaintiff, 
holds,  that  before  a  case  can  be  made  for  the  application  of  the 
principle  of  respondeat  superior,  not  only  the  relation  of  master 
and  servant  must  hare  existed;  but  it  must  appear  that  the  servant 
Trhile  engaged  in  the  ousiness  of  the  master  has  done  some  act  or 
omitted  some  duty,  neither  directed  nor  authorized  by  the  maater 
to  the  injury  of  a  third  person. 

And  McCamus  t.  Oas^Light  Co.,  40  Barb.  380.  in  which  the  de- 
fendant was  charged,  ''goes  upon  the  principle,"  says  the  court, 
^'olquifacit  peraUum,facit  per  M,from  which  the  rule  of  respondeat 
superior  arises;  but  this  rule  does  not  apply,  and  the  liability  does 
not  exist,  where  it  can  be  shown  that  those  engaged  in  executing 
the  work,  and  by  whose  carelessness  or  want  of  skill  the  injury  was 
occasioned,  are  not  the  servants  or  subordinates  of  him  for  whose 
benefit  the  work  is  being  performed,  but  are  acting  under  a  con- 
tL*act  or  employment  which  leaves  the  contractor  or  employee  free 
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to  exercise  his  own  judgment  as  to  the  means  and  assistants  to  be 
employed  in  accomplishing  the  work,  without  being  subject  to  con- 
trol in  these  respects  by  the  party  for  whom  the  work  is  being 
done." 

If  the  decision  in  Stone  v.  Cheshire  Railroad^  19  N.  H.  427, 
adopts  the  oyerruled  doctrine  of  Bush  v.  Steinman^  to  that  extent 
it  is  no  longer  law  in  this  State.  Wright  v.  Holbraok,  52  N.  H. 
120;  8.  c,  13  Am.  Rep.  12.  But  Stone  v.  BailrQfld,  required  no 
support  from  the  doctrine  of  Bush  v.  Steinman^  because,  although 
the  injury  in  Stone  v.  Railroad  was  occasioned  by  the  servants  of 
the  sub-contractors,  yet  Tilton,  the  chief  engineer  of  the  company, 
'^  had  the  general  superyision  of  the  work  done  upon  the  road;  he 
and  the  engineers  under  him  laid  out  the  work,  and  saw  that  it  was 
done  according  to  the  contract;  and  if  they  found  any  thing  going 
wrong,  they  attended  to  it,  and  had  it  corrected; "  and  says  Judge 
Gilchrist  (p.  441),  there  was  no  ^'independent  employment  ex- 
ercised by  the  contractors." 

The  Thurstons  exercised  a  purely  independent  employment. 
There  was  no  privity  between  the  defendants  and  the  Thurstons. 
Fawlet  V.  Railroad,  before  cited.  The  circumstance  of  the  dams 
being  furnished  by  the  defendants  makes  no  difference.  They  were 
not  per  sb  a  nuisance  —  Overton  v.  Freeman,  ante;  and  it  by  no 
means  follows,  that  because  the  dams  were  capable  of  being  so  used 
as  to  constitute  a  nuisance,  or  were  capable  of  an  improper,  a  neg- 
ligent, or  a  mischievous  use,  therefore  an  injury  to  the  plaintiff 
was  a  necessary  or  a  natural  consequence  of  a  proper  use  of 
the  dams,  nor  that  the  Thurstons  might  not  have  fulfilled  their 
contract  with  the  defendants  without  detriment  to  the  plaintiff, 
and  without  any  improper  management  with  respect  of  the  dams; 
much  less  that  the  defendants  by  giving  the  Thurstons  permission 
to  use  the  dams  authorized  or  sanctioned  any  improper  management 
of  them. 

The  plaintiff^s  injury  was  not  the  natural  result  of  the  work  con- 
tracted to  be  done.  A  reasonable  use  of  the  dams  for  proper  purposes 
and  a  reasonable  use  of  the  stream  for  the  transportation  of  logs, were 
lawful,  and  the  authority  conferred  by  the  defendants  was,  to  exe- 
cute the  contract  by  a  proper  and  reasonable  use  of  all  its  means 
and  appliances.  When  a  contract  is  to  do  an  act  in  itself  lawful,  it 
is  presumed  it  is  to  be  done  in  a  lawful  manner.  Eaton  v.  BurO' 
pean  iP  If.  A,  Railway,  before  cited. 
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In  the  circumstances  of  this  case,  the  Thurstons  may  perhaps 

be  responsible^  but  these  defendants  are  not 

Bxceptians  overruled. 
BiNGHAMy  J.y  did  not  sit 


TucKBB  y.  New  Hampshibb  Sayikgs  Bahk. 

(68  N.  H.  88.) 

NigctiatlU  indrwrnmii  —  8UUe  bonds — bona  Jld6  holding. 

Where  the  owner  of  State  bonds,  issaed  to  blank  payee,  intrusted  them  to 
another  for  safe  keeping,  and  the  latter  wrongf  ally  pledged  them  npon  a 
loan  made  to  him  at  the  same  time,  to  a  third,  who  acted  in  good  ftith,  the 
latter  may  hold  them  as  against  the  owner.* 


T 
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Asa  Fowler,  for  plaintiff. 

S.  C.  Eaetman,  for  defendants. 

Allen,  J.  State  bonds,  and  bonds  of  municipal  and  other  cor- 
porations, are  negotiable  securities,  and  pass  by  indorsement,  or 
delivery,  like  negotiable  promissory  notes  or  bank  notes,  unless  by 
special  provisions  on  their  face,  or  by  legislative  acts  authorizing 
their  issue,  such  transfer  is  restricted  or  prohibited.  Mercer  Co.  v. 
Hacket,  1  Wall.  83  ;  Murray  v.  Lardner,  2  id.  110.  The  bonds  in 
question  are  of  this  character,  and  there  is  nothing  on  th^ir  face, 
so  far  as  the  case  shows,  nor  in  the  law  (ch.  3,  Laws  of  1871) 
authorizing  their  issue,  restricting  in  any  way  their  negotiability. 

The  holder  of  a  bill,  note  or  bond,  payable  to  bearer,  like  the 
bonds  in  this  case,  or  of  a  negotiable  note  indorsed  in  blank,  who 
obtained  it  before  due,  for  value,  in  the  usual  course  of  business, 
in  good  faith,  and  without  notice  of  any  defense  or  defect  in  the 
title,  has  a  good  title.  This  elementary  principle  of  commercial 
law  prevails  in  every  jurisdiction  where  commercial  business  is 
transacted,  and  is  founded  in  the  policy  of  sustaining  the  credit 
and  circulation  of  negotiable  paper.     Freedom  and  safety  in  the 

*  See  Gr§miw€a  ▼.  Bayden  (78  Ky.  888),  88  Am.  Sep.  884. 
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negotiation  of  such  paper  are  a  practical  necessity^  and  require  that 
the  innocent  holder  for  value  be  protected  against  a  defective  title; 
and  no  difference  must  be  made  whether  he  received  it  from  one 
who  obtained  it  honestly,  or  by  fraud,  finding,  or  theft.  Questions 
of  the  meaning  and  application  of  the  rule  ai-e  made ;  but  the  rule 
itself  is  universal  and  unquestioned,  and  to  it  there  is  no  more 
exception  in  New  Hampshire  than  anywhere  else.     Miller  v.  Riice, 

1  Burr.  452;  Peacock  v.  Rhodes,  2  Doug.  633;  Murray  v.  Lardner, 

2  Wall.  110;  Emereon  v.  CrockWy  5  N.  H.  169;  Clarh  v.  PeoMy  41 
id.  421,  424.  The  rule,  that  where  one  ol  two  innocent  persons 
must  suffer,  the  loss  should  fall  upon  him  who  has  suffered  a 
negotiable  security,  with  his  name  attached  to  it,  to  get  into  cir- 
culation, and  thereby  misled  the  indorsee,  has  always  been  applied 
with  special  force  to  oases  of  this  kind. 

The  peculiar  doctrine,  as  expressed  in  Jenness  v.  Bean,  10  N.  H. 
266,  and  Williams  v.  Little,  11  id.  66,  and  on  which  the  plaintiff 
in  this  case  relies,  that  negotiable  paper,  pledged  to  the  holder  as 
collateral  security,  is  not  in  the  hands  of  an  innocent  pledgee, 
exonerated  from  defenses  or  defective  title,  is  not  recognized  outside 
of  New  Hampshire,  and  within  this  State  has  been  so  limited  as 
not  to  include  cases  like  the  one  under  consideration.  In  dement 
V.  Leverett,  12  id.  317,  an  agent  of  the  defendants,  intrusted  by 
them  with  bills  drawn  by  him  payable  to  his  own  order,  and  by 
them  accepted  to  enable  him  to  raise  money  for  them,  pledged  the 
biUs  to  a  bona  fide  holder  to  secure  money  borrowed  for  his  own 
use.  It  was  held,  that  the  defendants,  having  enabled  their  agent 
to  hold  himself  out  as  owner,  were  bound  by  the  pledge,  and  liable 
to  the  pledgee.  Parker,  G.  J.,  delivering  the  opinion,  says  of 
Jenneee  v.  Bean  and  Williame  v.  Little,  that  the  court  advanced 
the  doctrine  of  those  cases  because  the  general  ownership  or  property 
of  the  bill  or  note  pledged  as  collateral  security  remained  in  the  in- 
dorser.  "  But,"  he  remarks,  "  there  is  another  principle,  of  earlier 
application,  and  of  paramount  influence  in  this  case  {Clement  v. 
Leverett).  The  defendants  intrusted  Burley  (their  agent)  with 
these  bills,  accepted  by  them,  and  thereby  enabled  him  to  hold 
himself  out  as  the  owner  of  them.  ♦  ♦  *  Assuming  that 
Burley  abased  the  confidence  reposed  in  him,  the  defendants  who 
intrusted  him  with  these  negotiable  eviden6es  of  debts  against 
themselTes  must  bear  the  loss.  ♦  ♦  ♦  The  plaintiff  is  a  bona 
fide  holder  without  notice." 


582  NEW  HAMPSHIRE, 

■       I  .  ■  ,       I.      ,       ■  I  !■■  ■  ■  — ^— .^^ 

Tucker  v.  New  Hampshire  SaTingB  Bank. 

Numerous  authorities  are  cited  by  Judge  Pabkbb,  which  abond- 
antly  sustain  the  doctrine  of  Clement  t.  LeveretL  Collins  y.  Jiariin, 
1  B.  &  P.  648,  is  where  the  plaintiff  had  deposited  two  bills  of 
exchange,  indorsed  in  blank  (and  so  in  all  legal  respects  like  the 
plaintiff's  two  bonds  in  this  case),  with  his  banker,  for  collection 
when  due.  The  banker  pledged  them  to  the  defendant  to  secure  a 
loan  of  money  to  himself.  The  plaintiff  brought  troTer  against 
the  pledgee,  and  was  nonsuited.  The  plaintiff  set  up  the  distinc- 
tion, which  is  set  up  in  this  case,  between  a  pledge  and  a  sale.  But 
it  was  held,  that  the  breach  of  confidence  in  the  agent  would  be  as 
great  in  a  pledge  as  in  a  sale ;  that  in  either  case  the  loss  would 
fall  on  the  plaintiff,  who,  by  putting  such  negotiable  paper  into  the 
hands  of  his  banker  for  collection,  enabled  him  to  pledge  them  to 
an  innocent  holder ;  and  that  as  between  the  two  innocent  parties, 
the  plaintiff  must  suffer.  Upon  that  principle,  it  would  be  imma- 
terial whether  the  paper  was  committed  to  the  agent  for  collection, 
or  for  safe-keeping.  For  between  keeping  and  collecting  there  is 
no  distinction  that  can  make  the  plaintiff  the  loser  in  the  latter  case, 
and  the  pledgee  the  loser  in  the  former.  Judge  Pabker,  citing 
this  case  as  an  authority  for  the  decision  in  Cletneni  y.  Levereit, 
shows  that  the  infirmity  of  collateral  security,  which  he  introduced 
in  Jenness  v.  Bean  and  WiUiams  y.  Little,  does  not  affect  the  title 
of  an  innocent  pledgee,  loaning  money  upon  negotiable  paper 
receiyed  from  an  agent,  intrusted  by  the  maker  or  owner  with  the 
possession  of  it  for  one  purpose,  and  thus  enabled  to  use  it  for 
another  purpose,  leaying  one  of  two  innocent  persons  to  suffer  a 
loss.  Washington  Bank  y.  Lewis,  22  Pick.  24 ;  Story  on  Agency. 
§§  227,  228  ;  Com'l  Bank  y.  Kortright,  22  Wend.  348,  358,  361: 
34  Am.  Dec.  317;  Bank  y.  Plimpton,  17  Pick.  159,  are  all  cited  bj 
Judge  Parker  in  Clement  y.  Leverett,  in  point  and  in  the  same 
line  with  Collins  y.  Martin. 

No  authorities  haye  been  found  which  hold  to  a  contrary  doctrine. 
The  question  has  been  raised,  whether  a  person  receiying  paper  ae 
collateral  security  for  a  debt  preyiously  existing,  and  adyancing  for 
it  at  the  time  no  consideration  either  in  the  way  of  a  loan  of  monej 
or  extension  of  forbearance,  is  a  holder  for  yalue,  within  the  mean- 
ing of  that  phrase  as  used  in  commercial  law.  The  affirmatire  is 
held  in  Ifomes  y.  Smgth,  16  Me.  177,  180;  BramhaU  y.  Beeheii,  31 
id.  205  ;  Nutter  y.  Stover,  48  id.  163,  169 ;  Bay  y.  Coddingion,  "> 
Johns.   Ch.    54;  9  Am.  Dec.  268;  Stalker  y.  McDonald,  6  Hill.  W. 
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But  where  the  owner  of  negotiable  paper  has,  for  a  certain  purpose, 
intrusted  it  to  the  care  and  possession  of  an  agent  selected  by  him- 
self, and  that  agent,  in  breach  of  his  trust,  has  transferred  the  paper 
as  collateral  security  for  a  loan  made  to  him  upon  the  faith  of  that 
security,  and  the  innocent  owner  or  the  innocent  pledgee  must  suf- 
fer a  loss  from  such  breach  of  trust  in  the  owner's  agent,  the  loss 
falls  on  the  principal  whose  agent  caused  the  loss.  And  it  is  not 
belicTed  that  any  contrary  doctrine  has  ever  anywhere  been  judi- 
cially expressed. 

Whether  a  deposit  for  safe  keeping  comes  within  the  general  rule 
of  agency,  which  holds  a  principal  bound  by  an  act  which  he  has 
enabled  his  agent  to  perform,  we  need  not  here  inquire.  It  is  enough 
that  the  anomalous  infirmity  of  collateral  security,  asserted  in  the 
New  Hampshire  cases,  has  never  been  held  to  extend  to  such  a  case 
as  this.  That  infirmity,  applied  in  this  case,  would  affect  nothing 
but  the  right  of  the  defendants  to  collect  these  bonds  when  due  of 
the  State  that  issued  them.  It  would  merely  enable  the  State  to 
set  up  against  the  defendants  any  defense  which  it  might  have  had 
against  the  plaintiff,  if  she  had  not  lost  them,  and  had  called  on  the 
State  to  pay  them.  It  is  a  New  Hampshire  idiosyncrasy,  rejected 
by  the  rest  of  the  world,  and  will  not  be  followed  beyond  the  limit 
fixed  by  the  cases  asserting  it.  Swift'y.  Tywm,  16  Pet.  1 ;  Oood- 
man  v.  Simondsj  20  How.  343  ;  Murray  v.  Lardner,  2  Wall.  110  ; 
ffaichkiss  v.  Nai.  Bankn,  21  id.  354 ;  3  Kent  Com.  81,  n.  1  (12th 
ed.);  Redf.  &  Big.  Lead.  Cas.  on  Bills  and  Notes,  195 ;  Wheeler  v. 
OuQdy  20  Pick.  545  ;  Gardner  v.  Oager,  1  Allen,  502 ;  Aikineon 
V.  Brooks,  26  Vt.  569  ;  Tre.  of  Iowa  College  t.  HiU,  1  Am.  L.  Beg. 
(N.  S.)  745  ;  1  Pars.  Notes  and  Bills,  219,  228. 

Judgment  for  drfendanie. 

FosTBB  and  Staklby,  JJ.,  did  not  sit. 
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Cabteb  t.  Thubston. 

(88N.  H.  104.) 

WaUft  and  wUer  eour§e — tuing  9trtam  iofioat  loffB. 

One  has  the  right  to  use  a  puhlic  stream  in  a  proper  and  reasonable  manner  to 
float  his  logs,  and  if  thej  strand  on  the  land  of  a  riparian  owner,  he  is  nol 
liable  for  any  injury  thereby  to  the  land,  unless  negligent,  and  may  enter 
upon  such  land  to  reclaim  the  logs;  bnt  is  liable  for  any  improper  ose  at  the 
stream  or  onneoessary  injory  to  the  land. 

TRESPASS,  quareclausumf  regit.  The  head-note  sufficiently  dis* 
closes  the  facts.    The  plaintiff  had  judgment  below. 

Aldrich  d  Parsons  and  Shurtleff,  for  plaintiff. 
Bay,  Drew  S  Jordan,  for  defendants. 

Foster,  J.  The  right  of  the  public  use  in  American  riTers  and 
streams  depends,  not  upon  their  navigability,  in  the  technical  sense 
of  the  term,  as  defined  by  the  common  law  (Hall  on  the  Sea  Shore, 
3,  4,  13;  Atlomey-Oeneral  Y.  Ohambersy  4  DeO.  M.  &  G.  206— the 
ebb  and  flow  of  the  tide  is  not  the  test),  but  upon  their  capacity  for 
trade  and  business.  The  public  easement  is  not,  as  was  formerly 
inferred  by  our  courts  {Seoii  t.  Willson,  3  N.  H.  321,  325),  founded 
upon  usage,  custom,  or  prescription.  Any  stream  capable  of  being 
generally  and  commonly  useful  for  some  purpose  of  trade,  and  the 
transportation  of  property,  whether  by  steamers,  or  sailing  vessels, 
or  oar-boats,  or  rafts,  is  a  public  stream.  The  facts  found  by  the 
referee  show  that  Clear  stream  is  naturally  capable  of  floating  logs 
at  some  times  every  year,  and  to  a  considerable  extent,  and  that  it 
is  reasonably  and  substantially  useful  to  the  public  for  that  kind  of 
navigation.  It  is  therefore  a  public  highway.  Lord  Hale's  De  Jure 
Maris,  cap.  I,  II,  III;  Royal  Fishery  in  the  River  Banns,  Davies, 
57;  Ang.  on  High.,  §§  53-75;  Hall  on  the  Sea  Shore,  4-14;  Wads- 
worfk  V.  Smith,  2  Fairt  278;  Brown  v.  Chadbowme,  31  Me.  9 ; 
Moore  v.  Sanbome,  2  Mich.  519;  Rowe  v.  Oranite  Bridge  Corp.,  21 
Pick.  844;  The  Montello,  20  Wall.  430,  442;  Thompson  v.  Andros- 
coggin Co.,  54  N.  H.  545,  548,  549. 

The  defendants  therefore  had  the  right  to  use  the  stream  in  a  rea- 
sonable and  proper  manner  for  floating  their  logs.     What  is  a  rea* 
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sonable  use  must  depend  upon  a  variety  of  conditions.  If  ^'shut* 
ting  down  the  gates  and  holding  the  water,  and  discharging  it  in 
unusual  quantities  upon  the  drives  below,"  was  an  unreasonable 
use  of  the  stream,  and  this  unreasonable  conduct  '^  forced  the  logs 
out  upon  the  plaintiff's  meadow,"  the  defendants  are  responsible 
for  the  damage  thus  occasioned.  The  evidence  concerning  the  mau-< 
ner  of  the  use  of  the  dams  was  properly  received.  But  if  the  logs 
were  cast  upon  the  shore  not  by  reason  of  an  improper  use  of  the 
stream,  but  by  accident  and  without  any  fault  of  the  defendants, 
they  are  not  responsible  at  common  law  for  the  damage  thus  occa^ 
sioned.  Such  streams,  as  well  as  our  larger  rivers,  will,  as  experi- 
ence has  universally  shown,  from  their  windings  and  the  rush  of 
their  waters,  especially  in  times  of  freshets,  cast  floating  logs  upoq 
the  shores  and  banks.  And  the  right  of  the  public  and  of  the  de-* 
fendants  to  the  use  of  this  stream  for  the  purpose  of  floating  their 
logs,  involves  the  right  of  going  upon  the  land  of  riparian  owners 
for  the  purpose  of  reclaiming  the  1(^  that  may  have  been  washed 
ashore.  Such  incidental  necessity  neither  enlarges  nor  diminishes 
the  natural  capacity  of  the  stream,  in  a  legal  sense,  nor  in  any  way 
affects  its  public  character.  This  right  of  pursuit  and  reclamation 
rests  upon  the  same  natural  right  as  that  which  permits  the  owner 
of  cattle  to  pursue  into  an  adjoining  field  and  recover  his  beasts 
straying  from  the  highway;  but  in  the  pursuit  and  recovery  of  his 
cattle  or  his  logs,  the  owner  must  do  no  unneoessaiy  danu^;e,  and  is 
responsible  for  any  excess  or  abuse  of  his  right.  This  right  of  re- 
claiming stranded  logs  is  a  common-law  right,  a  natural  right,  inci- 
dent to  the  right  of  navigation.  Hall  on  the  Sea  Shore,  43;  Phear 
on  Rights  of  Water,  52;  Mayor  of  Colckesior  v.  Brooke,  7  Q.  B.  339; 
Baion  v.  B.C.  d  M.  Sailroad,  51  N.  H.  504, 530;  s.c.,  12  Am.  Rep. 
147;  Brown  v.  CoUifUy  53  N.  H.  442,  449;  s.  c,  16  Am.  Bep.  372; 
Thompoon  v.  Androscoggin  Co.,  54  N.  H.  545,  558;  Treat  y.  Lord, 
42  Me.  563;  Rogers  v.  Judd,  5  Vt.  228;  Ibrster  v.  Juniata  Bridge 
Co.,  16  Penn.  St.  393. 

[Omitting  minor  considerations.] 

Sxoeptians  overruled^ 

BiiTGHAX,  J.,  did  not  sit. 

VouXm— 74 
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State  y.  Buzzell. 

(58  N.  H.  267.) 

OrimiruU  law  — former  acptUtoL 

Aoqoittal  as  principal  in  a  m aider  ia  no  bar  to  an  indictment  as  acoeeaoiy  be* 

fore  the  fact  in  the  same. 

INDICTMENT  as  accessory  before  the  fact  to  a  murder.    The 
defendant  had  been  acquitted  as  principal.    Question  reserved. 

Atiomeif'Oeneral  and  Olarier,  solicitor,  for  State. 

Copdand  £  Edgmrly^  for  defendant. 

Allek,  J.  Former  acquittal  must  be  pleaded  specially,  and  is 
not  admissible  in  evidence  as  a  defense  under  the  general  issue. 
&ate  V.  Siaa,  17  N.  H.  6j58,  659;  U.  8.  v.  Wilson,  t  Pet  160,  160; 
C(m.  V.  Qould,  12  Gray,  171;  Com.  v.  MerriUy  8  Allen,  645,  547; 
Com.  V.  Baketnan,  105  Mass.  53,  58;  Rex  v.  Bowman,  6  C.  &  P. 
337;  2  Hale  P.  G.  241,  255;  4  Bl.  Com.  335;  1  Benett  &  Heard  G. 
0.  (2d  ed.)  541;  1  Bish.  Gr.  Pr.,  §§  579,  584,  and  authorities  cited 
by  Clifford,  J.,  in  Coleman  v.  Tennessee,  97  U.  S.  525-530.  It 
being  new  affirmative  matter,  and  not  a  denial  of  any  allegation  of 
the  indictment,  the  buMen  of  proof,  on  a  traverse  of  the  plea,  is 
on  the  defendant  (Com.  v.  Daley,  4  Gray,  209,  210;  State  v.  Small, 
81  Mo.  197;  Bainbridge  v.  State,  30  Ohio  St  264;  Sex  v.  Parry,  7 
0.  &  P.  836,  839;  1  Arch.  Cr.  Pr.  &  PI.  [6th  ed.]  113  n;  3  Greenl. 
Ev.,  §  36),  and  he  has  the  opening  and  close.  Rex  v.  Sheen,  2  0. 
&  P.  634,  638,  639.  But  if  the  State  replies  fraud  (State  y.  Little, 
1  N.  H.  267;  3  Greenl.  Ev.,  §  38)  or  other  new  affirmative  matter, 
the  burden  of  proof  on  the  latter  issue  is  on  the  State.  In  some 
jurisdictions,  when  after  an  acquittal  on  part  of  an  indictment 
there  is  a  new  trial  of  the  rest,  a  special  plea,  in  bar  of  the  further 
maintenance  of  so  much  of  the  charge  as  has  been  disposed  of,  is 
not  required.  State  v.  Martin,  30  Wis.  216,  222,  223;  B.C.,  11  Am. 
Bep.  567.  But  as  such  a  defense  may  raise  questions  that  cannot 
be  appropriately  presented  under  the  general  issue,  and  are  likely 
to  lead  to  confusion  and  mistrial  on  that  issue,  it  is  the  safer  and 
better  practice,  in  all  cases,  to  admit  the  defense  of  former  acquit* 
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taly  whether  total  or  partial,  only  upon  a  special  plea  raising  a  dis- 
tinct issue  of  law  or  fact  in  the  record.  When  it  should  be  in  bar 
of  the  further  maintenance  of  the  action  {Rogers  y.  Odell,  39  N.H. 
452),  an  arraignment  is  no  more  necessary  in  a  criminal  case  than 
in  a  ciyil  one.  The  court  assign  the  defendant  counsel  to  put  his 
plea  of  former  acquittal  or  former  conviction  in  due  form,  because 
it  is  a  special  plea.  2  Hale  P.  0.  241;  Bex  y.  Chamberlain,  6  0.  & 
P.  93. 

Former  acquittal  or  former  jeopardy,  as  a  defense,  is  a  plea  of 
discharge  or  release  that  giyes  a  reason  why  the  defendant  ought 
not  to  answer  the  indictment,  and  ought  not  to  be  put  upon  trial 
for  the  crime  alleged.  4  Bl.  Com.  335.  The  plea  of  not  guilty 
raises  the  question,  not  whether,  by  former  acquittal  or  jeopardy,  he 
is  discharged  from  a  crime,  but  whether  he  committed  it.  When, 
as  in  this  case,  there  is  an  opportunity  to  plead  former  judgment  or 
jeopardy,  and  it  is  not  pleaded,  the  case  is  as  if  there  were  no  former 
judgment  or  jeopardy.  If  the  defendant  had  been  required  to  plead 
(as  he  should  have  been),  and  he  had  pleaded  not  guilty,  no  question 
of  the  effect  of  the  acquittal  could  have  been  raised.  If  he  pleaded 
the  acquittal,  it  would  be  unayailing  unless  he  showed  at  least  as 
much  as  this,  that  on  the  first  indictment  he  was  acquitted  of  some 
part  of  the  crime  or  act  now  charged,  or  that  on  the  first  indict- 
ment he  could  (upon  some  imaginable  eyidence)  have  been  conyicted 
of  some  part  of  this  crime  or  act,  or  that  his  acquittal  settled  the 
question  of  his  innocence  of  some  part  of  this  crime  or  act,  or 
cleared  him  from  some  part  of  it  without  settling  that  question.  If 
he  pleaded  his  former  jeopardy  as  a  more  extensive  discharge  than 
the  acquittal,  it  would  be  necessary  to  show  how  the  jeopardy,  from 
which  the  judgment  was  a  plenary  relief,  is  a  greater  protection 
than  the  judgment,  and  how  he  was  saved  from  the  peril  of  this 
case  by  danger  in  another  case  in  which  he  was  not  in  legal  danger, 
substantial  or  nominal,  actual  or  constructive,  of  being  convicted  of 
this  crime,  or  this  act,  or  any  part  of  it. 

The'  former  judgment  not  being  pleaded,  the  reservation  of  the 
question  in  this  case  is  an  irregular  proceeding.  State  v.  Sias,  1? 
N.  H.  558.  But  the  reserved  question  is  not  an  open  one.  It  is 
settled,  that  one  who  has  been  acquitted  as  a  principal  in  astatutoiy 
felony,  may  be  convicted  as  an  accessory  before  the  fact  in  the  same 
felony.    Slate  v.  Larkin,  49  N.  H.  36;  s.  c,  6  Am.  Bep.  456. 

In  murder,  the  felony  of  an  accessory  is  not  the  act  of  a  princi- 
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pal;  and  the  felony  of  a  principal  is  not  the  act  of  an  accessory.  In 
facty  they  are  different  acts,  done  at  different  times  and  different 
places;  in  law  they  are  different  crimes.  One  was  charged  in  the 
first  indictment;  the  other  is  charged  in  this.  On  the  first  indict- 
ment, the  defendant  could  not,  upon  any  evidence,  be  convicted  or 
acquitted  of  any  part  of  the  crime  or  act  laid  in  the  second.  If  he 
had  testified  that  he  hired  C.  to  murder  H.,  but  was  not  himself 
present  at  the  assassination  —  that  he  was  accessory  and  not  princi- 
pal —  and  the  jury  had  believed  him,  their  verdict  must  have  been 
(what  it  was)  not  guilty  of  the  crime  for  which  he  was  tried.  But 
he  could  not,  at  that  or  any  other  trial,  clear  himself  from  the  other 
crime  of  being  accessory  by  testifying  that  he  was  guilty  of  it.  His 
acquittal  established  the  fact  that  he  did  not  commit  the  murder, 
and  was  not  present  aiding  or  abetting  at  the  time  and  place  of  the 
murder.  It  did  not  establish  the  fact  that  he  did  not,  at  some 
other  time  and  some  other  place,  instigate  C.  to  commit  it.  His 
innocence  of  this  crime  would  not  have  proved  him  innocent  of  the 
other;  and  his  acquittal  of  the  other  is  so  far  from  proving  him  in- 
nocent of  this,  that  the  very  ground  of  that  acquittal  might  be  his 
guilt  of  this  and  not  of  the  other. 

In  misdemeanors,  accessories  in  fact  are  principals  in  law.  Black- 
stone  says  the  reason  is,  that  the  law,  which  does  not  concern  itself 
about  trifles,  does  not  descend  to  distinguish  the  different  shades  of 
such  petty  offenses.  4  BL  Com.  36.  One  charged  with  a  misde- 
meanor may  be  convicted  either  on  proof  of  his  being  a  principal, 
or  on  proof  of  his  being  an  accessory.  And  as  on  the  single  charge 
he  is  in  danger  of  the  penalty  whether  he  be  principal  or  accessory, 
his  acquittal  is  a  bar  to  a  second  prosecution  for  either  of  the  acts 
of  which  he  could  be  convicted  on  the  first  In  a  great  felony,  as 
the  two  charges  must  be  separate,  the  danger  which  cannot  be  in- 
curred on  one  can  be  incurred  on  the  other.  In  misdemeanor,  the 
charge  of  being  a  principal  is  considered  as  including  the  other 
charge  of  being  an  accessory.  It  is  equivalent  to  the  alternative 
charge  of  committing  the  offense  or  causing  it  to  be  committed  — 
a  form  of  accusation,  which  in  such  a  felony  as  murder,  is  demur- 
rable for  uncertainty.  In  an  indictment  for  such  a  felony,  the  more 
definite  information  to  which  the  accused  is  entitled  requires  a  sep- 
aration of  the  charges;  but  their  necessary  separation  is  not  a  re- 
lease of  either  of  them. 

In  Ward  v.  Peofk,  3  Hill  395,  and  6  id. ,  144, 146,  on  an  indict 
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ment  for  petit  larceny  (regarded  as  a  common-law  felony),  one 
ground  of  defense  was,  that  the  crime  was  committed,  not  by  the 
accused  himself,  but  by  another  whom  he  sent  to  commit  it.  But 
it  was  held,  **the  law  has  been  settled  for  nearly  two  hundi*ed 
years,  that  in  petit  larceny  there  can  be  no  accessory  on  account  of 
the  smallness  of  the  felony.  Those  who  procure,  aid,  or  advise,  in 
the  commission  of  the  offense,  are  principals."  The  defense,  which 
was  sufficient  to  convict  the  defendant  in  that  case,  was  sufficient 
to  acquit  Buzzell  on  the  trial  of  the  first  indictment.  He  had  the 
benefit  of  the  impossibility  of  his  being  then  convicted  of  any  part 
of  the  crime  of  accessory.  His  conviction  of  that  crime,  impossible 
on  the  indictment  that  did  not  accuse  him  of  any  part  of  it,  is  pos- 
sible on  the  indictment  that  does  accuse  him  of  it. 

These  ancient  and  elementary  principles  we  do  not  overturn;  the 
decision  in  Siaie  v.  Larkin  we  do  not  overrule. 

Case  discharged. 
Clabk,  J.,  did  not  sit. 


Tbustbes  of  Phillips  Exetbb  Academy  y.  Exbteb. 

(68N.  H.  808.) 

TaaaHon  —  exemption  of  academio  building. 

A  building  used  partly  as  a  dormitorj  and  boarding-houBe  for  otadents  of  an 
academy,  and  parUj  as  a  pablic  hoase,  is  not  exempt  from  taxation  as  land 
"  for  the  use  of  the  academy.*'* 

PETITION  for  abatement  of  taxes.     The  opinion  states  the 
case. 

Buzett,  for  plaintiflEs. 
Marstan,  for  defendants. 

Staklby,  J.  The  Bill  of  Bights  of  this  State,  art  12,  declares 
that  *'  every  member  of  the  community  has  a  ri^t  to  be  protected 
by  it  in  the  enjoyment  of  his  life,  liberty  and  property.  He  is 
therefore  bound  to  contribute  his  share  in  the  expense  of  such  pro- 

*  To  same  effect.  City  o/  Memphis  v.  Euiley  (6  Bazt.  568),  88  Am.  Bep.  088. 
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tection,  and  to  3rield  his  personal  service  when  necessary,  or  an 
equivalent;." 

The  Constitntion,  art.  5,  confers  upon  the  general  court  power 
'^  to  impose  and  levy  proportional  and  reasonable  assessments,  rates 
and  taxes  upon  all  the  inhabitants  of  and  residents  within  the  State 
and  upon  all  the  estates  within  the  same.'' 

These  provisions  are  only  an  affirmance  of  one  of  the  fundamental 
principles  upon  which  all  government  is  established;  for  as  all  per- 
sons and  property  are  alike  entitled  to  its  protection,  so  ought  they 
all  to  contribute,  equally  and  proportionally,  to  the  expense  inci- 
dent to  that  protection.  The  right  to  protection,  and  the  duty  to 
contribute  to  that  result,  are  reciprocal.  The  taxing  power  is  an 
mcident  of  the  highest  sovereignty.  It  is  indispensable  to  the  ex- 
istence of  every  independent  government.  It  is  granted  by  ail,  for 
the  benefit  of  all.  It  resides  in  government  as  a  part  of  itself.  By 
virtue  of  it  the  State  may  tax  all  the  persons,  natural  and  artificial, 
and  all  their  estates  within  her  borders. 

From  this  right  of  the  government  and  the  duty  of  the  citizen  it 
necessarily  follows  that  it  wiH  never  be  assumed  that  the  govern- 
ment intended  to  release  any  part  of  the  property  entitled  to  its 
protection  from  the  burden  incident  to  such  protection,  and  it  is 
the  duty  of  those  who  assert  that  claim  to  show  it  in  language 
which  can  admit  of  no  other  conclusion:  and  where  doubt  arises  as 
to  the  meaning  of  the  language  used  which  it  is  claimed  confers 
the  exemption,  it  will  be  construed  most  strongly  against  those  who 
maintain  the  exemption.  Bank  v.  Billings^  4  Pet.  514;  Clinrlss 
River  Bridge  v.  Warren  Bridge,  11  id.  420;  P.  £  W.  R.  R.  Co. 
V.  Maryland^  10  How.  393;  Bank  v.  Skelly,  1  Black,  436;  Sedg. 
Stat,  and  Const.  Law.  297. 

Regarding  then  this  principle  of  construction  as  funyestablishol, 
the  clause  in  the  plaintiff's  charter  under  which  the  exemption  is 
claimed  must  be  strictly  construed,  and  if  the  meaning  be  doubtful, 
the  defendants  must  have  the  benefit  of  the  doubt. 

The  exemption  is  granted  to  the  plaintiffs  as  to  ''all  lands,  tene^ 
ments,  and  personal  estate,  that  shall  be  given  to  the  trustees  for 
the  use  of  the  academy." 

About  two-thirds  of  the  property  claimed  to  be  exempted  is  used 
by  the  students  as  a  boarding-house  and  dormitory;  the  remainder 
is  used  and  occupied  by  the  superintendent,  who  has  charge  of  the 
building,  for  himself  and  his  assistants,  as  a  public  house.     He 
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furnishes  board  to  the  students,  for  which  he.  is  paid  by  them,  and 
he  takes  care  of  their  rooms,  and  receives  for  his  own  use  the  pay 
for  the  other  regular  and  transient  boarders,  and  for  the  rooms  not 
occupied  by  the  students.  The  plaintiffs  derive  no  advantage  or 
benefit  beyond  the  pay  for  the  rooms  occupied  by  the  students. 

Is  the  use  here  shown  such  as  was  understood  and  intended  by 
the  legislature  which  granted  the  plaintiffs'  charter  would  exempt 
their  property  from  taxation?  We  think  not.  The  use  intended 
as  a  ground  of  exemption  was  exclusive.  It  was  a  direct  use  for 
the  purposes  of  the  academy.  It  was  the  use  that  was  to  determino 
the  exemption  —  the  direct,  not  the  indirect  or  remote.  Owner- 
ship was  not  to  be  the  test  of  exemption;  use  was.  The  idea  that 
ownership  was  to  be  the  test  was  excljuded  by  the  language  in  which 
the  exemption  is  expressed.  The  plaintiffs  had  no  authority  to 
hold  any  property  except  such  as  might  in  some  way  subserve  tin* 
purposes  for  which  their  charter  was  granted,  and  in  this  view  all 
the  property  owned  by  them  is  for  the  use  of  the  academy;  and  if 
the  intent  had  been  to  grant  an  exemption  as  broad  and  compre- 
hensive as  that  here  claimed,  this  intent  would  have  been  expressed 
in  unequivocal  language.  The  fact  that  the  legislature  ignored 
ownership  and  made  use  the  test,  shows  unmistakably  that  they 
recognized  the  essential  distinction  between  the  two,  and  fixed  tho 
latter,  in  preference  to  the  former,  as  the  basis  of  exemption. 
Society  v.  Detroit,  3  Mich.  172;  College  v.  Crowl,  10  Kans.  44'.\ 
450;  College  v.  Comm'rs,  8  id.  344;  Fierce  v,  Cambridge,  2  Cush. 
611. 

The  view  for  which  the  plaintiffs  contend  fixes  no  limit  short  of 
the  absolute  exemption  of  all  the  property  owned  by  them,  or  which 
Ihey  may  hereafter  acquire;  for  having  no  power  to  hold  property 
except  for  the  purposes  contemplated  by  their  charter,  all  the  property 
owned  by  them  is,  either  directly  or  indirectly,  proximately  or  re- 
motely, for  the  use  of  the  academy.  This  construction  would  allow 
the  plaintiffs  to  enter  the  lists  with  every  other  person,  natural  or 
artificial,  and  the  capital  thus  invested  would  be  forever  exempted 
from  the  burdens  others  must  bear,  provided  only  the  profits  were 
used  to  carry  out  the  purposes  of  their  charter.  In  the  absence  of 
express  language  to  that  effect  no  such  view  can  be  presumed. 
The  phrase  "for  the  use  of*  is  not  to  be  taken  in  the  same  sense 
as  for  the  benefit  of.  It  is  used  in  a  more  limited  and  restricted 
sense.     The   sole  intent  of  the  legislature  was,   to  grant   to   the 


594  ^£W  HAMPSHIRE, 

Varnej  y.  Manoheeter. 

use  of  the  way  as  a  way,  is  not  liable  for  grass  snatchingly  taken, 
as  he  is  not  for  mud  or  dust  accidentally  carried  off  by  his  horse, 
he  commits  a  tort  by  grazing  his  horse  on  another's  land  on  which 
he  has  only  a  right  of  way.  But  mere  stopping  is  not  necessarily  a 
tort.  It  may  be  a  reasonable  use  of  a  way  as  a  way.  In  a  crowded 
thoroughfare,  at  a  railroad  crossing,  and  at  his  own  gate  or  door, 
the  traveller  may  be  obliged  to  stop.  And  as  absolute  necessity  is 
not  the  test  of  his  right  to  go  upon  the  land  on  which  he  has  a  right 
of  way,  so  it  is  not  the  test  of  his  right  to  stop  there.  The  ease- 
ment is  bought  by  the  public  when  it  is  reasonably  necessary  for 
the  public  accommodation.  The  right,  when  bought,  is  the  right 
of  reasonably  using  the  land  as  a  way.  And  whether  mere  stop- 
ping, or  stopping  for  any  particular  length  of  time,  is  such  a  reas- 
onable use,  is  generally  a  question  of  fact  depending  upon  the  tray- 
oiler's  purpose  and  the  circumstances  of  his  case*  The  court  may 
be  required  to  determine  whether  there  is  any  evidence  upon  which 
a  jury  can  properly  find  that  the  traveller  was  making  use  of  the 
way  as  a  way,  and  whether  his  use  was  reasonable ;  but  the  ques- 
tion, whether  stopping  a  certain  time  in  certain  circumstances  is 
such  a  use,  is  not  ordinarily  a  question  of  law.  Babmm  v.  Sockport^ 
101  Mass.  93  ;  Briiton  v.  OufMningUm,  107  id.  347. 

A  highway  may  be  laid  out  as  a  means  of  public  access  to  natural 
scenery  for  the  accommodation  of  pleasure  seekers.  Higginmn  v. 
Nahant^  11  Allen,  530.  As  was  suggested  in  that  case,  a  right  of  way 
over  the  top  of  Mt.  Washington  may  be  taken  by  eminent  domain. 
PetUion  of  ML  Waahingion  Road  Oo.,  35  N.  H.  134,  140.  And  there 
is  no  rule  of  law  that  a  traveller  transcends  his  right  of  way  when 
he  halts  on  such  a  road.  Nor  is  there  a  rule  of  law,  that  while  he 
may  stop  on  the  Mt.  Washington  turnpike  to  rest,  to  view  the  land- 
scape, to  greet  an  acquaintance,  or  to  inspect  a  procession  of 
travellers,  he  cannot  stop  on  Elm  street  in  Manchester  for  the  same 
purpose. 

A  reasonable  use  may  be  made  of  highways  for  moving  buildings, 
unloading  carts,  and  temporarily  depositing  goods,  fuel,  and  build- 
ing materials ;  and  what  is  such  a  reasonable  use  is  a  question  of 
fact.  Oraves  v.  ShaUuck,  35  N.  H.  257,  264-268;  Eatt  v.  Brown, 
58  id.  98,  95.  In  Orogory  v.  Adanu^  14  Gray,  242,  the  question 
whether  driving  an  elephant  over  a  bridge,  part  of  a  highway,  mm 
a  reasonable  use  for  a  travelling  showman  to  make  of  the  bridge, 
was  held  to  be  a  question  of  fact ;  and  there  was  a  disagreement  of 
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the  jury.  In  Macamber  v.  Nichols,  34  Mich.  212 ;  8.  c,  22  Am. 
Rep.  522 ;  the  plaintiff's  horse  was  frightened  by  an  engine  mounted 
on  wheels,  moved  along  the  highway  by  steam.  The  jury  were  in- 
structed that  any  one  placing  upon  the  highway  a  vehicle  unusual 
and  calculated  to  frighten  horses  of  ordinary  gentleness,  is  liable 
for  all  damages  resulting  therefrom.  It  was  held  that  this  was  er- 
roneous and  that  the  question  was  one  of  reasonable  use  and  reas- 
onable care.  The  engine  was  used  mainly  for  threshing  grain,  and 
was  moved  from  place  to  place  for  that  purpose  by  the  steam  power 
by  which  it  was  operated.  The  defendant's  evidence  tended  to 
show  that  he  shut  off  steam  and  stopped  the  engine  when  the 
plaintiff's  horse  was  seen  approaching.  If  the  horse  appeared  to  be 
frightened  by  the  moving  engine,  and  reasonable  care  required  the 
defendant  to  stop,  his  stopping  was  not  a  wrong. 

In  Siifuoii  V.  Oittf  of  Oardiner,  42  Me.  248,  the  plaintiff,  a  girl 
on  her  way  home  from  school,  went  upon  an  elevated  sidewalk, 
stopped,  and  leaned  against  a  defective  railing ;  the  railing  gave 
way,  and  she  fell.  The  defendants'  evidence  tended  to  prove  that 
the  plaintiff,  having  got  possession  of  a  bottle  from  a  boy,  ran  with 
it,  and  he  pursued  her ;  she  went  upon  the  sidewalk,  and  was  lean- 
ing against  the  railing  when  he  came  up,  seized  the  bottle,  and 
tried  to  pull  it  away  from  her ;  he  let  go,  and  she  sallied  back 
against  the  railing,  and  it  gave  way.  The  judge  instructed  the 
jury  that  the  road  is  to  be  kept  safe  for  the  use  of  travellers  only  ; 
but  that  the  law  does  not  prescribe  for  what  purposes  it  may  be 
travelled,  whether  for  business,  pleasure,  work,  or  play,  provided 
the  use  is  not  unlawful  or  negligent.  The  plaintiff  obtained  a  ver- 
dict, which  wus  set  aside  on  the  ground  that  although  all  persons 
have  the  right  to  travel  upon  a  highway  for  pleasure  as  well  as  for 
business,  the  plaintiff's  use  of  the  road  for  purposes  of  travel  must 
be  regarded  as  entirely  suspended  if  she  was  using  it  as  a  play-ground 
and  not  as  a  traveller,  and  the  jury  should  have  been  instructed, 
as  the  defendants  requested,  that  she  could  not  recover,  if  at  the 
time  of  the  accident  she  was  using  the  highway  as  a  play-ground 
and  not  as  a  traveller.  Tenis^ey,  G.  J.,  delivering  the  opinion, 
said,  — ''  If  a  circus  company  should  appropriate  a  part  of  a  public 
highway  for  the  exhibition  of  their  feats  in  horsemanship,  or  other 
acts  of  agility,  entertaining  no  design  to  use  that  part  of  the  way 
as  trayeUeis,  could  one  of  that  company  have  any  ground  for  a 
claim  of  damages  for  bodily  injuries,  or  other  losses^  on  account 
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of  any  defect  therein,  against  the  town  or  city  in  which  the  way 
was  located  ?  When  children  appropriate  a  part  of  the  road  for 
their  sports,  and  cease  to  use  it  as  a  way  for  trayel,  the  town  or 
city  through  which  the  way  passes  is  not  responsible  for  injuries 
which  may  be  received  by  any  of  the  children  so  engaged,  although 
the  injuries  may  take  place  through  a  defect  in  the  road."  Good- 
EKOW,  J.,  dissented,  on  the  ground  that  there  was  no  evidence  that 
the  plaintifF  was  not  on  the  sidewalk  as  a  traveller,  — no  evidence 
that  she  was  there  for  the  purpose  of  using  the  way  as  a  play-ground; 
**  we  must  expect  of  children  the  habits  of  children,  and  that  they 
will  be  mirthful,  joyous  and  sportive,  while  regularly  on  the  way  as 
travellers  to  and  from  school ; "  and  the  jury  must  have  found  the 
plaintiff  was  a  traveller.  The  decision  seems  to  leave  it  a  question 
of  fact  whether  the  plaintiff,  at  the  time  of  her  fall,  had  ceased  to 
use  the  way  as  a  way,  and  was  using  it  as  a  play-ground.  In  the 
supposed  case  of  the  circus,  there  may  be  no  evidence  that  the  per- 
formances of  the  ring  are  a  viatic  use  of  the  way.  But  there  may  be 
a  difficulty  in  maintaining  as  law  the  proposition  that  a  sidewalk, 
so  situated  as  to  be  naturally  and  inevitably  used  for  the  hygienic 
pur|)ose  of  a  reasonable  frolic  of  children  on  their  way  home  from 
school,  cannot  be  so  used  without  being  transformed  from  a  way 
into  a  play-ground,  or  that  by  the  gambols  of  young  animals  on 
their  way  to  pasture  their  use  of  the  road  as  a  way  is  abandoned. 
We  see  nothing  in  Siinson  v.  Oardiner,  that  can  be  regarded  as 
authority  for  a  nonsuit  in  this  case. 

In  Bhdgett  v.  Boston^  8  Allen,  237,  the  plaintiff,  who  at  the  time 
he  was  injured  was  eleven  yeai*s  old,  testified  that  he  was  playing 
''old  man  on  the  castle  "  on  a  plank  sidewalk  in  Washington  street, 
and  when  another  boy  came  to  catch  him,  he  in  starting  away  put 
one  of  his  feet  between  the  planks,  where  it  got  caught,  and  in  try- 
ing to  lift  it  out  he  twisted  it  and  caused  the  injury.  The  judge 
thereupon  reserved  the  question  whether  the  action  could  be  main- 
tained, and  the  whole  court  ordered  judgment  for  the  defendants, 
on  the  ground  that  the  plaintiff  was  not  in  the  use  of  the  way  for  a 
purpose  for  which  the  city  was  bound  to  keep  it  in  repair.  But  the 
application  of  the  decision  was  carefuDy  limited  by  the  remark,  — 
**  We  by  no  means  intend  to  say  that  a  child  who  receives  an  injury 
caused  by  a  defect  in  a  street,  while  passing  over  or  through  it, 
would  be  barred  of  all  remedy  against  a  town  merely  because  he 
was  also  engaged  in  some  childish  sport  or  amusement.  There  would 
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exist  in  sach  a  case  the  important  element  that  he  was  actually  tray- 
elling  oyer  the  way.  But  this  element  is  wholly  wanting  in  the  case  at 
bar.  We  haye  the  naked  case  of  an  appropriation  of  a  portion  of  a  pub- 
lic street  to  a  use  entirely  foreign  to  any  design  to  pass  or  repass  oyer 
it  for  the  purpose  of  trayel,  within  the  meaning  of  the  statute.  It 
is  to  this  precise  case  that  we  confine  the  expression  of  our  opinion.'' 
It  being  legally  possible  to  cease  moying  forward  or  backward  in  a 
street  without  discontinuing  a  trayeller's  use  of  the  street,  and  it 
being  possible  for  a  child  as  well  as  an  adult  to  make  a  trayeller's 
use  of  it  for  recreation,  there  may  be  some  doubt  how  the  line  is  to 
be  drawn  between  the  law  and  the  fact  in  such  a  case  as  Blodgeti  y. 
Boston.  Of  the  case  of  a  boy  injured  while  using  a  portion  of  the 
highway  solely  for  the  purpose  of  enjoying  the  amusement  of  coasts 
ing,  the  court  there  say  it  would  hardly  be  contended  that  the  town 
could  be  held  liable.  Perhaps  such  a  case  should  be  considered 
in  connection  with  the  case  of  the  boy's  parents  injured  while  using 
the  same  portion  of  the  highway  solely  for  the  purpose  of  enjoying 
the  amusement  of  a  sleigh-ride.  In  the  highway  act  there  is  no  ar- 
bitrary rule  of  discrimination  against  the  amusements  of  children, 
no  prohibition  of  the  use  of  grayitation  as  a  motiye  power,  and  no 
requirement  that  a  person  going  out  to  driye  for  amusement,  or 
for  fresh  air,  and  health  of  body  or  mind,  shall  not  turn  in  the 
road  more  than  once,  or  shall  not  go  oyer  the  same  route  more  than 
twice. 

In  Tighey.  Lowell,  119  Mass.  472,  the  plaintiff,  who  was  six  years 
old  at  the  time  of  the  accident,  testified  that  she  was  standing  by 
the  side  of  a  ditch  dug  for  a  sewer,  and  fell  in ;  that  she  was  play- 
ing tag  with  another  girl ;  that  she  went  out  from  her  mother's 
house,  near  by,  to  play  with  the  other  girl,  and  was  not  going 
anywhere  else.  A  yerdict,  ordered  for  the  defendant,  was  sus- 
tained on  the  ground  that  the  plaintiff  was  using  the  highway  as  a 
play-ground. 

In  Lyons  y.  BrookUne,  119  Mass.  491,  there  was  eyidence  that 
the  plaintiff,  a  child  between  three  and  four  years  old,  was  per- 
mitted by  her  parents  to  go  out  into  a  highway  for  the  purpose  of 
walking  thereon  ;  that  she  sat  down  on  the  sidewalk,  with  her  feet 
in  the  gutter,  near  some  stones  placed  there  by  the  city  to  be  used 
as  curb-stones;  that  in  consequence  of  the  acts  of  other  young 
children  playing  there,  one  of  the  stones,  which  had  been  insecurely 
placed,  fell  against  the  plaintiff's  legs.     The  judge  instructed  the 
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jury  to  return  a  verdict  for  the  defendAnts  if  they  should  find  the 
facts  to  be  as  above  stated.  A  verdict  for  the  defendants  was  sus- 
tained on  the  ground  that  the  jury,  under  the  instructions  given 
them,  had  found  that  the  plaintiff  was  not  travelling  in  the  high- 
way, and  that  her  injury  was  caused  by  the  act  of  third  persons. 

In  HujU  v..  Salemy  121  Mass.  294,  the  plaintiff,  who  was  about 
eight  years  old  at  the  time  of  the  accident,  testified  that  he  had 
been  sent  to  carry  dinner  to  his  father ;  that  when  going  home  on 
the  side  of  the  street  nearest  his  home,  his  attention  was  attracted 
by  some  toys  in  a  window  on  the  opposite  side  of  the  street ;  that 
he  crossed  the  street  and  stood  in  front  of  the  window^  on  a  grating 
that  covered  a  cellar-way  in  the  sidewalk,  looking  at  the  toys  some 
four  or  five  minutes,  and  in  turning  to  come  away,  his  foot  slipped 
into  the  grating.  A  verdict  for  the  plaintiff,  on  instructions  that  the 
questions  whether  the  plaintiff  was  a  traveller,  and  was  using  due 
care,  were  questions  of  fact,  was  sustained,  '^  the  injury  having 
happened  while  the  plaintiff  was  moving  onward,  and  all  the  at- 
tending circumstances  being  disclosed  by  his  testimony. '^ 

Stickney  v.  Salem,  3  Allen,  374,  was  an  action  brought  by  the 
administrator  of  one  S.  There  was  evidence  that  Hardy  street 
was  a  highway  leading  to  the  sea.  At  its  termination  there  was  a 
sea-wall  about  eight  feet  high,  and  a  wooden  fence  that  had  become 
defective.  A  witness  called  by  the  plaintiff  testified  that  S.,  who 
was  about  seventy-three  years  old,  and  lived  on  Hardy  street,  walked 
with  him  down  to  the  fence. for  the  purpose  of  showing  him  the 
harbor  and  surrounding  objects,  and  stood  for  ten  or  fifteen 
minutes  near  the  fence,  pointing  out  to  him  various  objects  in  and 
around  the  city  and  harbor,  and  engaged  in  conversation  generally; 
S.  then  turned  round,  folded  his  arms,  and  leaned  against  the  top 
rail  of  the  fence  lightly,  and  it  gave  way,  and  S.  fell  backwards 
over  the  wall  on  to  the  beach.  The  reasons  given  for  setting  aside 
the  plaintiff's  verdict  were,  that  taking  the  statement  of  the 
plaintiff's  witness  to  be  true,  no  cause  of  action  was  proved ;  his 
testimony  showed  that  S.  was  not  using  the  railing  for  a  purpoee 
for  which  the  city  was  bound  to  eri^ct  and  maintain  it ;  if  a  person, 
without  fault,  is  forced  against  a  railing,  or  takes  hold  of  it  to  aid 
his  passage,  or  falls  against  it  by  accident,  or  has  occasion  to  use  it 
any  way  in  furtherance  of  the  lawful  and  reasonable  exercise  of  his 
right  as  a  traveller,  and  by  reason  of  any  defect  it  gives  way  and 
causes  an  injury,  a  town  would  be  liable  ;  but  a  town  is  not  bound 
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to  erect  and  maintain  railings  for  persons  to  sit  upon  or  lean  against ; 
they  are  not  intended  to  be  used  for  the  conyenience  of  those  who 
seek  a  place  of  rest  while  they  stop  in  the  highway  to  lounge,  or  to 
recover  from  fatigue,  or  to  engage  in  conyersation  ;  if  a  person  uses 
them  for  such  purposes,  he  does  it  at  his  own  risk ;  if  he  ties  his 
horse  to  a  railing,  and  in  consequence  of  its  being  decayed  the 
horse  escapes,  the  town  is  not  liable  ;  as  it  appeared  that  S.  leaned 
against  the  railing  while  engaged  in  conversation  generally  with  his 
friend,  and  there  was  no  evidence  of  any  necessity  or  exigency 
which  required  him  to  use  the  railing  at  all,  there  was  no  room  for 
an  inference  that  he  was  in  the  exercise  of  a  lawful  right. 

A  person  having  been  injured  while  taking  a  short  walk  in  the 
street  on  Sunday,  for  gentle  exercise  in  the  open  air,  the  town  con- 
tended that  if  he  was  a  traveller  he  could  not  recover  because  he 
was  violating  the  Sunday  law,  and  if  he  was  not  a  traveller  he  had 
no  right  of  action  upon  the  highway  law.  In  the  opinion  of  the 
Cfourt  he  was  not  a  traveller  within  the  meaning  of  the  Sunday 
law ;  and  he  recovered  damages  as  a  traveller  within  the  meaning 
of  the  highway  law.  Hamilton  v.  Bosion,  14  Allen,  475  ;  (yCan- 
nelly.  LeioUton,  65  Me.  34;  s.  c,  20  Am.  Bep.  673.  Had  the 
plaintiff  allowed  his  children  to  take  gentle  exercise  in  the  open 
air,  with  their  sleds,  in  the  same  street,  on  the  same  day,  and  for 
the  same  length  of  time,  whatever  sabbatical  distinctions  might  be 
found  in  the  laws  of  morals  or  the  customs  of  the  community,  it 
would  not  be  apparent  by  what  rule  of  liberal  or  strict  interpreta- 
tion, applied  to  the  highway  act,  the  way,  used  as  a  way  by  the 
father,  was  not  so  used  by  the  children. 

In  McCarthy  v.  Portland,  67  Me.  167 ;  8.  c,  24  Am.  Rep.  23, 
there  was  evidence  tending  to  show  that  the  plaintiff  was  racing  his 
horse,  and  matching  it  for  speed,  at  the  time  its  leg  was  broken. 
The  jury  were  instructed  that  if  a  man  starts  upon  a  race,  having 
that  object  in  view,  and  not  any  legitimate  purpose  of  travel,  he 
oeases,  as  against  the  town,  to  have  the  rights  of  a  traveller  upon 
the  highway ;  his  intention  to  race,  accompanied  by  the  fact  that 
he  has  actually  started  upon  the  race,  prevents  his  recovery  of 
damages  ;  it  matters  not  that  he  starts  at  a  walk  ;  if  he  is  in  the 
act  of  racing,  the  speed  at  which  he  is  driving  is  immaterial ;  his 
use  of  the  highway  for  the  purpose  of  racing  is  not  legitimate. 
These  instructions  were  held  to  be  correct,  the  views  of  the  court 
that  the  plaintiff,  to  maintain  his  action,  must  have  been 
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travelling  for  some  purpose  for  which  streets  are  required  to  be- 
constructed  and  kept  in  repair ;  a  boy  may  be  within  the  protection 
of  the  statute  while  running  upon  a  street^  if  going  to  or  from 
school,  but  not  if  participating  in  a  game  of  ball ;  he  might  per- 
haps be  a  trayeller,  under  some  circumstances,  while  sliding  down 
hill  on  his  way  to  school,  but  not  if  merely  engaged  in  sliding  as  a 
pastime  and  sport ;  a  horse,  driven  or  led  upon  the  street,  may  be 
the  horse  of  a  traveller,  in  the  sense  of  the  statute,  but  if  an  estray, 
he  would  not  be ;  racing  prevents  the  plaintiff  recovering,  not 
because  racing  horses  is  unlawful,  but  because  it  is  a  purpose  for 
which  the  streets  were  not  designed  to  be  used  ;  playing  ball  and 
sliding  down  hill  are  not  unlawful  exercises  and  games,  but  the 
streets  are  not  proper  places  for  such  recreations,  or  for  racing- 
grounds  ;  if  the  plaintiff  had  been  on  his  way  to  his  place  of  busi- 
ness, or  home,  or  had  been  out  riding  for  pleasure  and  recreation, 
and  while  so  going  had  speeded  his  horse  to  keep  up  with  or  to  pasa 
other  teams  on  the  road,  he  might  still  have  been  a  traveller  within 
the  protection  of  the  statute ;  in  such  case  the  racing  might  be 
merely  an  incidental  or  casual  thing ;  but  when  a  person  uses  a 
highway  wholly  for  the  purpose  of  horse-racing,  as  he  would  use  a 
race-course,  he  has  not  the  rights  of  a  traveller  as  against  the  town. 
In  the  practical  application  of  this  doctrine  at  a  trial  by  court  and 
jury,  it  is  necessary  to  observe  the  line  between  law  and  fact.  And 
mere  racing  being  lawful,  and  speed  being  immaterial  on  the  ques- 
tion of  law,  it  may  not  be  easy  to  make  a  distinction  of  law  between 
the  case  of  a  person,  who  while  out  driving  for  recreation,  inci- 
dentally, but  with  a  complete  racing  purpose,  puts  his  horse  to  hia 
speed  to  overtake  or  pass  other  teams,  and  the  case  of  a  person  who 
uses  the  highway  wholly  for  the  purpose  of  racing.  That  the  former 
uses  the  road  for  a  purpose  for  which  it  was  constructed,  and  the 
latter  does  not,  may  not  be  a  matter  of  law.  There  may  be  in  such 
cases  a  question  of  reasonable  use,  which  may  be  a  question  of  fact, 
on  which  the  court  can  be  required  to  decide  whether  there  is  any 
evidence  on  which  it  can  properly  be  found  that  the  use  was  rea- 
sonable. There  being  no  illegal  betting,  and  mere  racing  being 
lawful,  and  the  speed  immaterial  on  the  question  of  law,  it  would 
seem,  that  whatever  differences  of  fact  may  affect  the  conclusion 
of  fact,  the  law  is  the  same  whether  the  match  is  for  running  or 
walking,  whether  the  race  is  to  the  swiftest  or  to  the  slowest,  and 
whether  the  contest  is  one  of  speed  or  style ;  and  that  the  point  at 
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which  snoh  diversions  pass  the  bounds  of  legitimate  recreation  as  a 
proper  use  of  a  highway  is  to  be  found  by  solving  the  question  of 
reasonable  use  as  a  question  of  fact. 

In  the  present  case,  the  formation  of  a  procession  for  the  decora- 
tion of  soldiers'  graves  was  not  unlawful  In  the  absence  of  evi- 
dence showing  its  use  of  the  street  for  forming,  waiting,  or  marching, 
was  unreasonable,  its  use  may  be  presumed,  as  a  matter  of  fact,  to 
have  been  reasonable;  and  the  plaintiff  was  not  in  fault  as  a 
spectator,  approving  and  abetting  a  wrongful  act.  He  was  not  an 
accomplice  in  any  violation  of  law.  As  he  passed  along  the  street, 
he  could  rightfully  look  at  the  procession  ;  and  it  is  not  matter  of 
law  that  he  had  no  right,  as  a  traveller,  to  pass  along  for  the  pur- 
pose of  looking  at  it.  Nor  is  it  matter  of  law  that  he  could  not 
stop  an  instant  for  that  purpose,  as  a  traveller.  He  had  been 
standing  in  one  place  for  that  purpose  from  three  to  five  minutes, 
when  the  lumber  fell  upon  him.  The  law  does  not  prescribe  how 
long  he  could  stand  there  without  ceasing  to  use  the  way  as  a  way. 
The  question  is  one  of  reasonable  use  ;  and  that  is  a  question  for 
the  jury,  if  there  is  any  evidence  on  which  they  could  properly 
find  the  use  was  reasonable.  We  think  there  is  such  evidence  ;  and 
the  motion  for  a  nonsuit  was  properly  denied.  Hardy  v.  Keene,  52 
N.  H.  370,  376,  377  ;  Oummings  v.  Center  ffarbor.  67  id.  17. 

Judgment  on  the  verdict. 
Stahley  and  Glabk,  JJ.,  did  not  sit. 

Non  WW  TBM  BxpoBTKB.— See  Murray  v.  MeShOM  (52  Md.  217),  86  Am.  Bep.  967; 
QhUmm  ▼.  Slato<58  Ala.  619),  85  Am.  Bep. 6SS.  and  note,  664;  MeCa/rthy  v.  Portland  (0r 
Me.  167),  S4  Am.  Bep.  88,  and  note,  85. 

In  MeOubre  ▼.  Spenoe^  New  York  Court  of  Appeals,  a  child  fourteen  years  of  age, 
whfle  playinc:  on  the  sidewalk,  fell  into  an  ancovered  opening  In  the  sidewalk  and 
was  injured.  Held,  that  a  judgment  against  the  defendant  would  not  be  set  aside 
beoaose  the  child  was  playing  at  the  time.  The  court  said:  **  Nor  does  it  change 
the  result  that  she  was  playing  upon  the  sidewalk  instead  of  ushig  it  for  the  or- 
dinaiy  purposes  of  travel.  Our  attention  is  called  to  certain  cases  in  other  States- 
as  authority  for  the  doctrine  that  only  those  using  the  streets  for  their  appropriate  and 
normal  purposes  are  within  the  rule  of  protection.  BlndgeU  ▼.  Otty  of  BotAon,  8  Allen, 
887;  mnmm^.  GardMr,  48  Me.  848;  McCarthy  v.  CUyo/  Pbretoyftl,07  id.  167;  s  c,  84 
Am.  Bep.  88.  In  these  oases  the  actions  were  against  municipal  corporations  under 
statutes  which  bound  them  to  keep  the  streets  safe  and  convenient  for  travellers,  and  a 
just  oonstruction  of  the  written  law  furnished  the  limitation  of  the  corporate  duty.  In 
this  State  we  have  held  that  the  duly  exists  not  merely  as  to  travellers,  but  as  to  all  per- 
sons lawfully  in  the  streets,  and  have  imposed  upon  a  city  a  liability  for  negligence  where 
the  person  injured  was  in  no  sense  a  traveller,  but  engaged  in  ezoavating  the  street  under 
lawful  permisflion,  but  for  the  benefit  of  a  private  corporation  Behberp  v .  Mayor.  Janu- 
ary, 1888.  This  plaintiir  was  lawfully  in  the  street.  She  had  a  right  to  be  there,  and  while 
there  not  to  be  exposed  to  the  possible  dangers  of  an  uncovered  opening  in  the  sidewalk. 
Nor  does  it  matter  that  she  was  at  play  with  other  children.  In  MeOary  v.  LoomU^  68 
N.  Y.  104 ;  8.  o. ,  80  Am.  Bep.  510,  we  stated  it  as  a  proposition  too  plain  for  comment  that 
It  Is  not  unlawful,  wnmg  or  negligent  for  ehUdren  on  the  sidewalk  to  play." 
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Jones  v.  Towke. 

(68N.H.4IR.) 

Beligunu  iotiety — rtghU  ofpmo4iMer. 

A  religioasaooletj  may  alter  or  remove  a  pew  in  ite  church,  making  compen- 
sation to  the  owner,  in  the  coarse  of  necessary  changes  or  repairs.* 

TRESPASS   for  assault  in  forcibly  ejecting  plaintiff   from  a 
church  pew.     The  bead-note  and  opinion  show  the  point. 
The  defendant  had  judgment  below. 

Lane^  for  plaintiff. 
Faulkner^  for  defendants. 

Olabk,  J.  In  FUher  v.  Glover,  4  N.  H.  180,  the  conrt,  in  dis- 
cussing the  question  of  the  rights  of  pew-holders,  say,  "  It  is  usiuil 
to  grant  to  individuals  the  exclusive  use  of  pews,  and  these  grants 
give  to  those  individuals  certain  rights  which  are  to  be  protected. 
The  rights  thus  acquired  are  however  limited,  and  are  in  our  opinion 
subject  to  the  right  of  the  society  to  have  the  meeting-house  in 
sucli  place  as  will  best  accommodate  the  whole.  A  reservation  of 
this  right  is  implied  in  the  grant  of  a  pew  in  a  house  of  public 
worship.  The  convenience  of  individuals  must  in  such  cases  be 
subject  to  the  general  convenience  of  the  whole;  and  whoever  pur- 
chases a  pew,  purchases  it  subject  to  this  right  of  the  society." 
The  language  of  the  court  in  this  case,  and  the  statement  of  the 
relative  rights  of  the  society  and  the  pew-holders,  apply  equally  to 
the  right  of  the  society  to  alter,  or  remodel,  or  to  remove  the  church 
edifice,  which  was  the  question  then  under  consideration.  This 
declaration,  that  the  rights  of  pew-holders,  from  the  nature  of  the 
property,  are  subject  to  the  superior  rights  of  the  society  for  certain 
purposes,  was  made  many  years  before  the  adoption  of  any  statute 
m  this  State  relating  to  the  sale,  alteration,  or  repairs  of  houses  of 
public  worship. 

In  Howe  v.  Stevens,  47  Vt.  262,  it  is  said,  "  A  pew-holder's  right 
is  only  a  right  to  occupy  his  pew  during  public  worship;  and  when 

the  meeting-house  is  in  such  a  ruinous  condition  that  it  cannot  be 

- 

*  See  Kineaid'B  AsmeaX  (06  Penn  St.  411),  5  Am.  Rep.  877. 
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and  is  not  occupied  for  public  worship,  he  can  recover  only  nominal 
damages  for  injury  to  his  pew."  **  Pew-holders,  in  the  ordinary 
eases  of  meeting-houses  or  churches,  built  by  incorporations  under 
the  statute,  haye  only  a  right  of  occupancy  to  their  seats,  subject 
to  the  superior  right  of  the  society  owning  the  pew."  Perriii  v. 
Granger,  33  Vt.  101.  **  Pew-holders  have  merely  a  qualified  and 
usufructuary  right  in  their  pews,  subject  to  the  right  of  the  religi- 
ous society  to  remodel  them,  and  to  alter  the  internal  structure  of 
the  building,  or  enlarge  or  remove  it,  or  sell  the  edifice  and  i*ebuiid 
elsewhere."  Sohier  v.  Trinity  Church,  109  Mass.  1.  See  also, 
Oay  V.  Baker,  17  id.  438;  9  Am.  Dec.  159;  Daniel  v.  Wood,  1  Pick. 
102;  11  Am.  Dec.  151;  Fassett  v.  First  Parish  in  Boyhton,  19  Pick. 
361;  3  Kent  Com.  533;  KimbaU\.  iS$fiond  Pariah  in  Rowley,  24 
Pick.  347.  Such  is  the  common  law  of  New  Hampshire  in  i*el4- 
tion  to  the  pew-holder's  right.  It  is  a  qualified  ownership,  subject 
to  the  superior  title  included  in  the  ownership  of  the  house.  The 
pew-holder  cannot  remove  the  pew,  nor  use  it  for  any  purpose  ex- 
cept occupancy  when  the  house  is  opened  for  use,  and  pew-ten- 
ancy is  as  accurate  a  designation  of  his  interest  as  pew-ownership. 

[Omitting  a  statutory  consideration.] 

The  society  had  the  right  to  remove  the  pew,  and  there  i*cmained 
to  the  plaintiff  only  the  right  of  compensation  for  its  loss.  No 
question  is  made  but  that  the  amount  tendered  by  the  society  to 
the  plaintiff  was  sufficient  compensation  for  the  pew,  and  the  rul- 
ings of  the  court  upon  this  branch  of  the  case  were  correct. 

By  persisting  in  the  occupation  of  pew  No.  25,  and  excluding 
Fletcher,  the  rightful  occupant,  the  plaintiff  became  a  trespasser, 
and  upon  his  refusal  to  remove  upon  request,  Fletcher,  or  any  one 
acting  at  his  request,  had  the  right  to  remove  him,  using  no  more 
force  than  was  necessary;  and  we  think  the  ruling  of  the  court  upon 
this  point  was  correct,  that  the  exclusion  of  Fletcher  from  the  oc- 
cupation of  his  pew  by  the  plaintiff,  and  his  refusal  to  surrender  it 
when  requested,  was  such  a  disturbance  and  breach  of  the  peace  ol 
the  sanctuary  as  would  justify  the  interference  of  the  police. 

Exertions  overruled. 

VoersR,  J.,  did  not  ait 
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Stratton  V.  Stratton. 

(58  N.  H.  478.) 

Marriage  —  atUe-nuptial  agreement  —  9pw^  pefforma/nM. 

There  was  an  ante-naptial  agreement  that  if  the  wife  would  take  a  Him  od 
which  flhe  held  a  mortgage,  and  the  husband  would  carrj  it  on,  she  would 
contribute  the  products  to  the  support  of  herself  and  the  ftimilj  during  mar- 
riage. The  agreement  was  carried  out  for  more  than  two  jears,  and  th» 
husband  made  valuable  improvements  at  his  own  expense.  The  wife  then 
conveyed  the  farm  to  a  third,  who  knew  of  the  agreement,  in  violation  of  the 
husband's  rights.  Held,  that  the  agreement  would  be  specifically  enforced,, 
and  the  third  person  enjoined  from  asserting  his  daim. 

r 

TIILL  for  injunction.     The  head-note  states  the  facts. 

Carpenter  and  BeUchelhr,  for  defendants. 
Bingham  £  Mitchell,  for  plaintiff. 

Doe,  G.  J.  The  disabilities  and  extensive  suspension  of  legal 
personality,  imposed  upon  married  women  by  the  ancient  common 
law,  are  so  far  removed  by  statute,  and  by  change  of  customs  and 
conditions  of  society  from  which  common  law  is  largely  derived,  as 
to  present  no  obstacle  to  the  maintenance  of  this  action  by  the 
plaintiff  against  his  wife.  Olough  v.  Russell,  55  N.  H.  279.  Her 
agreement  was  valid  as  a  contract  for  a  marriage  settlement  in  his 
favor;  and  her  conveyance  to  Ladd  was  a  fraud  upon  that  settle- 
ment. Under  the  former  law,  the  husband,  acquiring  by  marriage 
great  and  immediate  rights  in  his  wife's  property,  was  entitled  to 
relief  against  her  fraudulent  ante-nuptial  conveyance  of  property 
which  she  had  represented  herself  to  him  to  be  possessed  of.  1 
Story  Eq.,  §  273.  And  for  the  purposes  of  this  case,  the  legal 
capacities  of  the  plaintiff  and  his  wife  being  equal,  her  ante-nuptial 
promise,  in  consideration  of  marriage,  is  as  binding  as  his,  and 
equally  enforceable  by  process  of  law.  Specific  performance  of  her 
agreement  for  the  use  of  her  land  may  be  enforced  to  prevent  a 
fraud  being  practiced  upon  him  by  his  wife's  inducing  him  to  ex- 
pend his  money  in  valuable  improvements  on  the  faith  of  her  agree- 
ment, and  then  depriving  him  of  the  benefit  of  them,  and  securing 


MARCH  TERM,  1879.  ^ 


Melvin  ▼.  Melvin. 


them  or  the  proceeds  of  them  for  herself.  On  this  ground  gifts  of 
land  are  enforced,  as  well  as  contracts  for  the  sale  of  land.  Browne 
Stat,  of  Frauds,  §  491  a.  It  was  not  necessary  that  the  plaintiff 
should  take  exclusive  possession  of  the  farm.  He  was  not  to  dis- 
possess her.  It  is  enough,  that  having  such  use  of  the  farm,  in 
pursuance  of  her  agreement,  as  the  agreement  contemplated,  he 
made  substantial  improvements,  with  her  knowledge  and  assent,  on 
the  faith  of  the  agreement.  And  for  specific  execution,  the  injunc- 
tion asked  by  him  against  both  defendants  is  an  appropriate  pro- 
cess. 

Demurrer  overruled. 
BiKGHAM  and  Allen,  JJ.,  did  not  sit 


Melvin  v.  Melvin. 

(BBN.H.  660.) 

Marrioffe — diwfree  —  erueUy  —  evidence. 

The  Babjeciixig  of  the  wife  bj  the  hnsband  to  ezoeisive  lezaal  interoonne  is 
groand  for  ctivoroe,  and  the  fact  maj  be  shown  by  the  wife's  te«tiiiioiiy»aiid 
such  testimony  will  not  be  excluded  on  gioonda  of  public  policy  or  decency. 

ACTION  for  divorce.   The  head-note  shows  the  facts.   The  libel- 
lant  had  judgment  below. 

Eastman  and  Oroes,  for  libellee. 

Briggs  d  Huse,  for  libellant. 

Smith,  J.  It  has  been  held  that  the  testimony  of  the  husband 
or  wife  to  prove  non-access,  though  living  together,  and  therefore 
that  the  o£bpring  is  spurious,is  incompetent  upon  the  ground  of  de- 
■oency,  morality  and  policy.  1  GreenL  Ev.,  §  253.  The  authori- 
ties which  support  this  rule  are  cases  in  which  the  legitimacy  of 
children  was  drawn  in  question.  The  disastrous  consequences  that 
would  follow  the  unsettling  of  titles  to  property,  and  the  branding 
of  legitimate  children  as  illegitimate,  have  been  regarded  as  suffi- 
cient reasons  for  the  rule.     But  the  mere  indecency  of  disclosures 


^ 
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does  not  in  general  suffice  to  exclude  them  where  the  eyidenoe  is 
necessary  for  the  purposes  of  civil  or  criminal  justice.  1  GreenL 
Et.,  §  253;  Ooodright  v.  Mos»,  2  Cowp.  691,  594;  Parker  v.  Way, 
15  N.  H.  45;  Chamberlain  y.  People,  23  id.  85,  88;  Rex  y.  Kea, 
11  East,  132;  Rex  y.  Saurian,  5  A.  &  E.  180;  Cafnmonwealth  y.  Shep- 
herd,  6  Binn.  283.  The  rule  does  not  mean  that  testimony  of  non- 
access  is  so  obscene  that  it  is  against  decency  that  it  should  be  heard 
in  court,  and  therefore  is  excluded,  but  the  reason  of  it  is  that  it  is 
against  sound  public  policy  and  morality  to  allow  the  husband  and 
wife  to  bastardize  their  own  issue.  If  the  eyidence  were  excluded 
because  of  its  indecency,  the  same  reason  would  exclude  it  when 
offered  by  other  witnesses,  and  would  preyent  the  wife  from  prov- 
ing her  adulterous  intercouse  with  a  third  person  for  the  purpose 
of  procuring  an  order  of  affiliation.  Parker  y*  Way,  15  N.  .H.  45; 
Rex  y.  Luffe,  8  East,  193,  203. 

The  eyidence  of  the  libellant  was  not  within  the  reason  of  the 
rule.  In  some  authorities  another  reason  is  given  why  non-access 
cannot  be  proved  by  the  testimony  of  the  husband  or  wife  —  the 
principle  of  public  policy,  which  prohibits  the  wife  from  being  ex- 
amined  against  the  hosband  in  any  matter  which  affects  his  charac 
ter  or  interest,  unless  in  cases  of  necessity.  2  Stark.  Ev.  223.  Thia 
reason  is  broad  enough  to  exclude  the  evidence  objected  to,  unless 
it  is  within  the  exception.  In  cases  of  personal  violence  committed 
by  the  husband  on  the  wife,  she  may  make  complaint  and  sustain 
it  on  trial  as  a  witness  {Morris  v.  Palmer,  39  N.  H.  123, 326),  and 
authorities  cited;  and  generally,  where  the  wife  is  the  injured  per* 
son  complaining  of  cruel  treatment  by  her  husband.  2  Kent  Com. 
179,  note  a;  People  v.  Mercein,  8  Paige,  46.  Prior  to  the  passage 
of  our  statute  making  the  husband  and  wife  witnesses  for  and 
against  each  other  in  all  cases,  civil  and  criminal,  it  was  the  uni- 
form practice  to  admit  both  parties  as  witnessed  in  divorce  cases,  in 
the  same  manner  as  they  have  been  since.  This  was  done  on  the 
ground  of  necessity.  The  aid  of  the  testimony  of  the  parties  ta 
the  court  in  judging  of  their  troubles  and  the  cause  of  the  same  was 
so  important,  that  it  was  a  necessity  that  they  should  testify;  and 
hence  the  testimony  came  within  the  exception  to  the  rule.  There 
was  no  limitation  to  this  practice  when  the  causes  assigned  for  a 
divorce  were  impotency,  adultery,  or  refusal  to  cohabit  In  all  these 
instances  the  parties  were  witnesses  in  chief.  In  such  causes  the 
common-law  rule,  excluding  the  wife  from  being  a  witness  where 
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the  character  or  interest  of  her  husband  was  involved,  needed  to  be 
applied  more  than  in  any  other  case>  if  it  was  to  be  applied  to  any 
divorce  case. 

In  this  case  the  causes  assigned  are  extreme  cruelty,  and  treat- 
ment such  as  seriously  injured  health  and  endangered  reason;  and 
the  wife  is  a  competent  witness  to  testify  to  the  cruel  treatment 
which  she  received,  whatever  it  may  have  been,  both  under  the  ad- 
mitted practice  in  this  State,  and  as  coming  within  the  exception  of 
necessity  to  the  ancient  common-law  rule.  Such  evidence  will  not 
be  excluded  if  the  ends  of  justice  will  best  be  subserved  by  receiv- 
ing it.  2  Bishop  on  Mar.  and  Div.,  §  287;  Abertiathy  v.  Abemathy, 
8  Fla.  243,  269;  DaCosta  v.  Jones,  2  Cowp.  729,  734.  Humanity 
demands  that  such  complaints  be  heard.  The  wife  protecting  her 
life  from  the  ungovemed  lust  of  her  husband  by  seeking  a  divorce, 
presents  as  strong  a  case  of  relief  under  the  law  as  when  she  flees 
from  his  intolerable  cruelty  inflicted  by  brute  force.  Neither  public 
policy  nor  morality  requires  the  exclusion  of  her  testimony,  if  such 
exclusion  would  protect  him  in  impairing  her  health  or  endangering 
her  life  by  degrees,  whether  the  result  is  accomplished  by  the  bru- 
tal gratification  of  his  lustful  passions,  the  continued  infliction  of 
physical  force,  or  the  administering  of  slow  poisons. 

It  is  further  objected,  that  this  evidence  is  inadmissible  because 
the  conduct  which  it  proves  had  ceased  and  was  not  a  cause  for 
divorce  at  the  time  the  libel  was  filed.  The  charge  in  the  libel  is 
not  baaed  upon  the  evidence  excepted  to;  but  the  evidence  has  some 
tendency  to  characterize  the  libellee's  other  acts  of  cruelty  and  in- 
jurious treatment,  which  had  not  ceased*  The  testimony  is  compe- 
tent, not  because  it  once  was  a  cause  for  divorce,  but  because,  as 
cruelty  of  one  kind  at  one  time,  it  corroborates  evidence  of  cruelty 
of  other  kinds  at  a  subsequent  time.  The  history  of  the  entire 
iiiarried  life  of  the  parties  may  be  material  The  evidence  is  not 
confined  to  cruelty  of  one  kind.  It  may  have  been  in  different  years 
and  of  different  kinds.  The  question  is,  did  the  cause  alleged  ex- 
ist at  the  filing  of  the  libel  P    The  case  shows  that  it  did. 

IhDcqMons  averruhd. 

Staklst^  J.;  did  not  sit;  the  others  concurred. 
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KiSTBR  y.  Rbbseb. 

(96  Pwm.  St.  t) 
Deed  —  reaereation  of"  road.*' 

la  a  deed  in  fee,  a  reeenration  of  "  a  road  ten  feet  wide  along  tlie  llae  of  C 
D. ,  to  be  shnt  at  each  end  bj  a  bar  or  gate/'  oarriee  only  a  light  of  waj 
and  not  the  fee  of  the  strip  of  land. 

f pBESPASS  quare  elausum  fregit.    The  opinion  states  the 
X     The  defendant  had  judgment  below. 

F.  K.  Keesey  and  J,  W.  Bittinger,  for  plaintiff  in  error. 
W,  0,  Chapman,  for  defendant  in  error. 

Tbukkbt,  J.  William  Beeser,  by  deed  dated  September  SO, 
1865,  cohveyed  to  Drorbaugh  part  of  a  tract  of  land  which  he  then 
owned,  and  Drorbangh's  title  has  been  vested  in  the  plaintiff.  The 
deed  contains  this  clause  :  ''The  said  William  Beeser  doth  reserve 
a  road  ten  feet  wide  along  the  line  of  Joseph  Burger,  to  be  shut  at 
each  end  with  a  bar  or  the  gate."     Prior  to  the  conveyance  there 
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was  neither  a  public  nor  private  road  over  the  land.  The  owner 
in  fee  of  land  may  travel  over  it  when  and  where  he  pleases,  and  it 
would  be  vain  to  speak  of  his  right  of  way  within  his  lines.  Wil- 
liam Beeser  died  in  1872.  The  court  properly  treated  the  question 
as  one  of  law  ;  for  aside  from  the  conceded  facts,  there  was  no  evi- 
dence to  affect  the  construction  of  the  deed  or  clause  of  reservation. 
If  that  clause  is  an  exception  of  land  ten  feet  wide,  next  to  Bur- 
ger &  line,  the  plaintiff  was  not  entitled  to  recover.  But  if  it  is  a 
reservation  of  a  way  over  said  land,  the  defendants  were  trespassers. 
The  land  was  granted  in  fee  and  a  road  reserved  next  Burger's  line. 
This  was  to  be  shut  at  each  end,  and  subject  to  the  grantor's  use 
for  a  road,  the  grantee  could  enjoy  it  for  all  purposes.  The  word 
road  has  never  been  defined  to  mean  land ;  it  is  difBlcult  to  find  a 
definition  which  does  not  include  the  sense  of  way,  though  the  lat- 
ter word  is  more  generic,  referring  to  many  things  besides  roads, 
fioad  is  generally  applied  to  highway,  street,  or  lane,  often  to  a  path- 
way, or  private  way,  yet  strictly  it  means  only  one  particular  kind 
of  way.  Its  sense  in  this  deed  is  very  clear.  Taking  the  entire 
clause,  with  reference  to  the  grant,  it  means  the  reservation  of  a 
way.  This  is  as  plain  as  if  the  word  way  were  in  place  of  road. 
Lawyer  and  layman  alike  would  understand  the  word  road  in  this 
clause  in  the  same  sense  as  it  is  used  in  the  statutes  providing  for 
grant  of  ^'private  roads."  A  private  road,  obtained  by  proceed- 
ings under  those  statutes,  is  a  mere  way,  the  owner  of  the  way  hav- 
ing no  interest  in  the  land. 

A  private  way  is  an  incorporeal  hereditament  of  a  real  nature, 
entirely  different  from  a  common  highway ;  it  is  ''  the  right  of 
going  over  another  man's  ground."  Where  land  is  granted  and  the 
right  of  way  reserved,  that  right  becomes  a  new  thing,  derived 
from  the  land ;  and  although,  before  the  deed,  the  grantor  had  the 
right  of  way  over  the  land  whenever  he  chose  to  exercise  it,  yet 
when  he  conveyed  the  land  the  reservation  was  a  thing  separated 
from  the  right  of  the  grantee  in  the  land.  State  v.  Wilson^  46  Me. 
f).  A  reservation  is  the  creation  of  a  right  or  interest  which  had 
no  prior  existence  as  such  in  a  thing  or  part  of  a  thing  granted. 
It  is  distinguished  from  an  exception  in  that  it  is  of  a  new  right  or 
interest.  An  exception  is  always  of  part  of  the  thing  granted,  it  is 
of  the  whole  of  the  part  excepted.  A  reservation  may  be  of  a  right 
or  interest  in  the  particular  part  which  it  affects.     These  terms  are 

often  used  in  the  same  sense,  the  technical  distinction  being  disre- 
YoL.  XLII  -  77 
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garded.  Though  apt  words  of  reservation  be  used  they  will  be  con- 
strued as  an  exception,  if  such  was  the  design  of  the  parties.  Thus, 
when  a  deed  in  fee  of  land  was  made,  the  grantor  **  saving  and  re- 
serving, nevertheless,  for  his  own  use  the  coal  contained  in  the  said 
piece  or  parcel  of  land,  together  with  free  ingress  and  egress  by 
wagon-road  to  haul  the  coal  therefrom  as  wanted,''  it  was  held  that 
the  saving  clause  operated  as  an  exception  of  the  coal.  The  coal 
was  land  and  the  reservation  of  that  part  of  the  land  excepted  it 
from  the  grant.  It  was  a  thing  corporate,  existed  when  the  grant 
was  made,  and  differed  from  something  newly  created,  as  a  rent  or 
other  interest  strictly  incorporeal.  Whitaker  v.  Brown,  10  Wright, 
197.  Here  the  saving  clause  created  the  way  over  part  of  the  land 
granted,  a  right  strictly  incorporeal,  and  is  not  an  exception  of  part 
of  the  land  contained  in  the  grant. 

Judgnitnt  revernd,  and  venire  faeias  de  novo  awarded. 


HUKTER  V.    MoUL. 
(96  FMm.  St.  18.) 

NegcHabie  instrwnent — uhen  —  not  payment. 

Where  a  debtor  delivers  to  his  creditor  the  note  of  a  third  person  drawn  to  the 
creditor's  order,  withoat  indorsing  it,  the  presumption  Is  that  the  note  is  not 
absolute  payment,  but  onlj  collateral  security,  and  the  debtor  continues  lia^ 
ble  without  notice  of  dishonor  unless  the  neglect  to  give  such  notice  has 
occasioned  him  loss.* 

ASSUMPSIT  for  goods  sold.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Hay  and  Cochran^  for  plaintiff  in  error. 

John  M.  Young,  for  defendant  in  error. 

Merour,  J.    This  judgment  was  entered  on  the  report  of  a 
referee.    The  important  facts  found  by  him  are  substantially  these; 

*  See  Smith  v.  Bettger  (M  Ind.  964),  8«  Am.  Bep.  Ke. 
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HuDter  was  indebted,  on  book  account,  to  Moul,  in  the  sum  of  some 
$1,100  or  11,200.  On  being  asked  for  payment  he  replied  he  had 
no  money,  but  had  the  promise  of  a  note  of  1900  from  Gamp  &  Ban- 
dall,  payable  in  four  months,  and  that  he  would  give  that  to  Moul 
to  get  discounted  and  use  the  money.  The  latter  answered  that  he 
did  not  want  the  note,  but  that  Hunter  should  get  it  discounted 
and  give  him  the  money.  To  this  Hunter  replied  he  was  a  stranger 
and  could  not  get  it  discounted;  but  that  Moul  should  take  the 
note  and  get  it  discounted,  and  he  (Hunter)  would  stand  for  it  and 
see  it  was  paid.  Moul  assented  to  this.  The  note  was  made  paya- 
ble to  him  and  sent  to  him.  It  was  not  indorsed  by  Hunter.  Moul 
had  it  discounted  at  bank  and  received  the  proceeds.  When  it  ma- 
tured it  was  protested  for  non-payment  and  taken  up  by  the  defend- 
ant in  error.  In  lieu  thereof  and  soon  thei'eaf ter,  he  took  from 
Camp  &  Randall  their  two  drafts  of  $450,  each,  payable  at  twenty 
and  thirty  days  I'espectively,  and  wrote  Hunter,  informing  him  of 
the  fact,  but  received  no  answer.  The  draft  first  falling  due  was 
paid  at  maturity;  the  other  was  protested  for  non-payment,  and 
Moul  wrote  Hunter,  informing  him  thereof.  This  draft  remained 
in  the  hands  of  the  defendant  in  error.  Treating  it  as  no  payment 
he  seeks  to  recover  of  the  plaintiff  in  error,  on  the  original  account, 
a  sum  equal  to  the  amount  of  the  draft. 

The  contention  is  whether  the  circumstances  under  which  the  de- 
fendant in  error  took  the  note,  or  his  subsequent  action  in  relation 
thereto,  compelled  him  to  apply  it  as  a  payment  on  the  account 
against  the  plaintiff  in  error.  There  was  no  express  agreement  to 
accept  the  note  as  payment,  nor  to  give  time  for  the  payment  of 
the  account. 

The  referee  found  the  note  was  not  taken  by  the  defendant  in 
error  as  absolute  payment  of  so  much  of  the  indebtedness  of  the 
plaintiff  in  error,  and  technically  not  as  collateral  security  therefor; 
but  inasmuch  as  paper  so  held  has  been  called  collateral  by  the 
courts,  he  treats  it  as  such.  He  further  found  the  defendant  was 
guilty  of  no  negligence  in  failing  to  collect  the  note,  and  that  he 
did  not  so  convert  it  to  his  own  use  as  to  bar  his  right  to  recover  of 
the  plaintiff  in  error. 

The  mere  acceptance,  from  a  debtor,  of  his  own  note  or  the  note 
of  a  third  person,  m  case  of  an  antecedent  indebtedness,  is  not  a 
payment  of  the  indebtedness.  In  the  absence  of  a  special  agree- 
ment it  must  be  considered  as  a  conditional  payment  or  as  collateral 
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security.  The  debtor  continues  liable  for  his  own  debt  in  the  event 
of  a  failure  of  payment  of  the  note  thus  given  or  transferred.  Leas 
V.  Jamesy  10  S.  &  R.  307;  McGinn  v.  Holmes,  2  Watts,  121;  WeaUy 
V.  Bell,  9  id.  273;  Mclntyre  v.  Kennedy,  6  Casey,  448;  Brawn  v. 
Scott,  1  P.  P.   Smith,  357;  Leagvs  v.  Waring,  4  Norris,  244. 

When  the  transfer  of  a  note  is  a  conditional  payment,  it  is  neces- 
sary to  inquii*e  what  the  true  condition  was,  and  if  not  fulfilled  by 
tlie  peraon  accepting  it,  what  injury,  if  any,  has  resulted  from  the 
breach. 

Tlie  cases  are  not  in  harmony  as  to  the  effect  of  a  failure  to  pre- 
sent the  note  of  the  third  person  and  give  notice  of  its  dishonor, 
wlicn  no  injury  therefrom  has  resulted  to  the  debtor.  We  shall  not 
attempt  to  review  them,  but  refer  to  some  which  we  think  correctly 
rule  this  ciise.  Great  regard  must  be  had  to  the  character  of  the 
transaction.  If  the  debtor  indorse  the  note,  a  more  stringent  rule 
})re\ails  as  to  notice  than  if  he  transfer  it  by  delivery  only.  When 
the  guaranty  is  absolute  that  a  specific  act  shall  be  done  by  another, 
it  was  said,  in  VhuU  \.  Richardson,  13  Allen,  521,  demand  and 
notice  need  not  be  averi*ed,  although  the  want  of  them  may  be  a 
defense  on  the  ground  of  negligence  to  the  extent  of  the  resulting 
injury.  One  who  has  merely  guaranteed  it,  but  whose  name  is  not 
on  the  bill  or  note,  is  not  in  general  entitled  to  notice  of  non-pay- 
ment. Chitty  on  Bills,  498.  So,  on  page  441,  it  is  further  said:  **  In 
general,  if  the  bill  or  note  be  given  as  collateral  security,  and  the 
party  delivering  it  were  no  party  to  it,  either  by  indorsing  or  trans- 
ferring it  by  delivery  when  payable  to  bearer,  but  merely  caused  it 
to  be  drawn  or  indorsed  or  delivered  over  by  a  third  person  as  a 
security,  or  has  merely  guaranteed  tlie  payment,  it  has  been  consid- 
ered that  he  is  not,  within  the  custom  of  merchants,  an  indorser  or 
party  to  it,  so  as  to  be  absolutely  entitled  to  strict  regular  notice, 
nor  dischal'ged  from  his  liability  by  the  neglect  of  the  holder  to  give 
him  such  notice,  unless  he  can  show  by  express  evidence,  or  by  in- 
ference, that  he  has  actually  sustained  loss  or  damage  by  the  omis- 
sion." The  reason  is,  when  a  person  deliver  over  a  bill  to  another 
without  indorsing  it,  he  does  not  subject  himself  to  the  obligation 
of  the  law  merchant,  and  cannot  be  sued  on  the  bill;  as  he  does  not 
subject  himself  to  the  obligation  he  is  not  entitled  to  the  advan- 
tages. If  he  can  prove  he  has  sustained  damages,  then  he  is  dis- 
clijirged  only  to  the  extent  of  such  actual  damages.  Id.  The  guar- 
iintor  of  a  note  does  not  stand  in  the  same  situation  as  parties  to  it; 
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his  obligation  is  in  the  nature  of  an  insurance  of  the  debt^  and  there 
is  no  need  of  the  same  proof  to  charge  him  as  if  he  were  an  in- 
dorser.  The  necessity  of  demand  in  order  to  charge  the  indorser 
of  a  bill  is  solely  founded  on  the  custom  of  merchants,  and  applies 
only  to  actions  against  the  indorser  on  the  bill  itself;  it  does  not 
apply  when  the  guarantor  is  not  an  indorser.  Gibbs  v.  Cannouy  9 
S.  &  R  201;  11  Am.  Dec.  6*99;  Overton  y.  Tracey,  14  id.  311;  Jfo- 
Lughan  y.  Bovard,  4  Watts,  308.  The  law  is  clearly  stated  in  2  Pars, 
on  Bills,  184^  where  it  said  if  paper  be  transferred  by  delivery  only 
as  security  for  a  pre-existing  debt,  and  it  is  dishonored  while  in  the 
hands  of  the  transferee,  it  affects  in  no  way  the  debt  it  was  intended 
to  secure.  The  original  liability  remains  what  it  was,  and  upon  dis- 
honor of  the  paper  it  is  not  even  necessary  to  give  him  notice  thereof 
as  an  indorser;  but  the  debtor  may  show  in  defense  any  injury  he 
has  sustained  by  the  actual  laches  of  the  creditor.  Nor  does  the  fact 
that  the  collaterals  were  exchanged  for  other  securities,  which  were 
ultimately  found  worthless,  change  the  liability,  unless  it  is  further 
shown  that  a  loss  resulted  to  the  owner  of  the  collaterals  by  reason 
of  such  exchange.  Girard  Fire  and  Marine  Ins.  Co.  v.  Marr,  10 
Wright,  504. 

The  name  of  the  plaintiff  in  error  was  neither  in  nor  on  the  note; 
it  was  not  payable  to  bearer;  he  was  in  no  sense  a  party  to  it.  With 
a  view  that  the  proceeds,  when  paid,  should  discharge  an  amount 
of  his  indebtedness  equal  thereto,  he  caused  it  to  be  made  payable 
to  his  creditor  and  put  it  into  his  hands;  through  no  fault  of  that 
creditor  it  was  not  paid.  It  is  not  shown  that  it  could  at  any  time 
have  been  collected  of  the  makers.  The  acceptance  from  the  mak- 
ers of  their  two  drafts  was  no  payment,  but  did  result  in  the  pay- 
ment of  one-half  the  amount  Having  sustained  no  loss  or  damage 
by  any  act  of  his  creditor,  the  plaintiff  in  error  has  no  just  cause 
of  complaint  at  being  still  held  liable  for  his  indebtedness.  The 
creditor  was  not  obliged  to  give  up  the  unpaid  draft  before  bringing 
this  suit.  It  is  not  shown  to  be  of  any  value;  but  if  valuable,  he 
has  a  right  to  retain  all  the  securities  in  his  hands  until  he  obtains 
satisfaction  of  the  debt  due  hinu 

JudgmmU  afirmed. 


> 


614  PENNSYLVANIA, 

Boot  ▼.  Commonwealth. 


Boot  y.  Gommokwbalth. 

(96  Fbbil  St.  170.) 

Tr<^y —puMid  pr^taipthe  right  tf. 

The  owner  of  Und  on  a  liyer  estabUshed  a'feny  aeroH  It,  and  for  aeccw  to  It 
opened  and  kept  in  repair  a  lane  throngh  his  land.  The  pubUe  luied  the 
lane  for  aooese  to  the  ferry  from  a  highway  for  more  than  twenty-one  jean. 
The  owner  diaoonUnaed  the  ferry  and  barred  up  the  lane.  HM,  that  the 
public  had  acquired  no  prescriptive  right  in  the  land,  and  the  owner  wat 
not  indictable  for  obstruction  of  a  highiraj. 

CONVICTION  of  obstructing  a  highway.     The  opinion  states 
the  case. 

R.  Brawny  for  plaintiff  in  error. 

Johnson,  Lindsey  and  Parmhe,  for  Commonwealth. 

Trunkey,  J.  Prior  to  1842,  a  public  road  had  been  opened  on 
each  bank  of  the  river  near  its  margin,  and  for  about  ten  years  a 
ford  had  been  used  by  people  who  chose  to  cross,  from  one  road  to 
the  other,  at  or  near  the  place  of  the  ferry  between  the  land  of  the 
defendants  to  the  land  of  Webb.  The  road  on  the  east  bank  of 
the  river  was  vacated  and  another  opened  running  in  the  same 
direction,  about  forty  rods  farther  east.  Brown,  who  then  occu- 
pied the  land  now  owned  by  defendants,  opened  a  lane  from  his 
bam  out  to  this  road,  and  the  public  passed  over  it  and  through  an 
open  field  to  the  ford  without  hindrance.  In  1843  or  1844,  Tome, 
who  succeeded  Brown  in  occupancy,  desiring  to  establish  a  ferry 
contracted  with  Webb  for  a  landing  on  the  west  side  of  the  river; 
Webb  gave  the  right  of  way  for  a  landing  and  made  and  kept  up 
the  road  from  the  landing  to  the  public  road,  thirteen  and  one-half 
rods,  for  which  he  and  his  family  were  to  be  ferried  across  free  of 
charge.  This  an*angement  was  carried  out  by  Tome  and  his  suc- 
cessors till  the  ferry  was  stopped  shortly  before  the  prosecution  of 
the  defendants.  Tome  put  on  the  first  ferry-boat  at  that  place. 
In  1849  Tome  made  the  part  of  the  lane  from  the  bam  to  the  river, 
locating  it  a  few  rods  south  of  the  former  place  of  traTcl.  The 
lane  yaried  in  width  from  sixteen  feet  to  thirty.  For  a  time  iu 
1866  the  ferry  was  stopped  and  the  lane  barred  —  the  bars  were 
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taken  away  when  the  ferry  was  again  started.  Ten  or  twelve  years 
ago  the  way  near  the  landing  was  injured  by  a  flood  and  the  de- 
fendants moYed  the  fence  so  as  to  make  a  passage.  The  fencing 
of  the  lane  and  keeping  it  in  repair  were  by  the  occupants  of  the 
land.  Neither  time  nor  money  was  ever  expended  in  its  opening 
or  improvement  by  the  public.  The  foregoing  facts  are  proved  by 
the  witnesses  called  by  the  Commonwealth. 

At  the  date  of  the  arrangement  between  Webb  and  Tome  respect- 
ing the  ferry>  the  public  had  not  acquired  any  right  of  way.  None 
4>f  the  parties  had  chartered  or  prescriptive  rights  to  a  ferry  there. 
It  may  be^  as  alleged  by  the  learned  counsel  for  the  Commonwealth 
that  every  other  man  **  had  just  as  much  right  to  ferry  himself  or 
his  squaw  across  the  river  at  that  place  as  the  occupant  had,  pro- 
vided he  paddled  his  own  canoe; "  but  he  had  no  right  to  go  ashore 
without  permission  of  the  owner  or  occupant  of  the  land.  The 
right  to  the  bed  of  a  navigable  river  is  presumed  to  belong  to  the 
Commonwealth;  but  she  has  no  right  in  the  adjoining  lands  which 
have  been  vested  in  citizens,  other  than  by  eminent  domain.  The 
owner  of  the  soil  has  the  right  of  landing  on  the  banks  of  all  naviga^ 
ble  rivers.  No  person  can  of  right  land  his  ferry-boat  on  another's 
ground,  without  permission.  Nor  can  the  Commonwealth  grant 
such  right,  except  upon  a  compensation  being  made  to  the  land- 
owner.    Cooper  V.  &nilh,  9  S.  &  K.  26. 

This  was  a  private  ferry,  the  landings  and  ways  made,  owned 
and  kept  in  repair  by  the  occupants  of  the  land.  The  presumption 
is  that  the  tenants  acted  by  the  consent  or  procurement  of  the  land- 
lord. No  man  had  a  right  to  go  to  that  ferry  except  on  the  implied 
invitation  of  its  owner.  The  owner  wanted  customers  —  he  pro- 
posed to  carry  them  across  the  river  for  a  consideration,  and  those 
who  went  accepted  his  terms. 

It  is  not  claimed  by  the  Commonwealth  that  the  owner  of  the 
land  dedicated  an  easement  to  the  public,  but  she  claims  that  the 
lane  became  a  highway  because  of  user,  on  the  principle  that 
**  twenty-one  years'  adverse  use  of  a  way  under  claim  of  right  is 
sufficient  to  authorize  the  presumption  of  a  grant,  and  if  the  use 
was  open  and  notorious  in  the  ordinary  manner,  the  owner  would 
be  presumed  to  know  and  acquiesce  therein."  This  principle  has 
been  often  repeated  in  cases  where  one  man  claims  a  way,  that  is, 
the  right  of  going  over  another  man's  ground.  A  user  will  not 
give  title  unless  it  be  adverse  and  under  claim  of  right,  nor  when 
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it  appears  it  was  not  done  with  the  knowledge  and  acqniesoenoe  of 
the  owner,  or  when  the  way  is  used  under  leave  or  favor  and  by 
permission  and  at  the  will  of  the  owner.  The  presumption  may  be 
repelled  by  evidence  which  accounts  for  the  possession  or  user  with- 
out resorting  to  a  title  by  grant  or  otherwise.  Esling  v.  WiUiamSj 
10  Barr,  126.  If  the  use  of  the  way  by  an  individual  is  merely  a 
permissive  use,  no  presumption  of  grant  will  arise  from  lapse  of 
time.  In  order  to  establish  a  way  by  user,  the  user  must  be  adverse, 
not  permissive.  Demuth  v.  Amweg,  9  Nor.  181.  Like  principles 
generally  apply  when  the  easement  is  claimed  as  public.  Oawen  v. 
Phil.  Exchange  Co,y  5  W.  &  S.  141.  The  use  of  ground  in  front 
of  a  warehouse  extending  to  the  river,  by  the  public  and  by  the 
owner  for  such  purposes  as  he  desired,  for  more  than  thirty  years 
continuously,  gave  the  public  no  right  against  the  will  of  the  owner, 
for  the  use  was  not  adverse  to  him  but  by  his,  consent.  And  it  was 
not  exclusive  by  the  public,  but  in  common  with  him  for  travel 
and  entirely  in  him  for  several  purposes  of  a  private  character. 
Irwin  V.  Dixum,  9  How.  10.  Prom  the  nature  of  wharf  property 
the  access  must  be  kept  open  for  the  convenience  of  the  owner  and 
his  customers;  but  the  property  continues  private.  No  length  of 
time  during  which  the  property  is  so  used  can  deprive  an  owner  of 
his  title,  nor  give  the  community  a  right  to  abate  the  owner's  fences 
over  it  as  a  nuisance  on  the  ground  that  they  have  acquired  a  legal 
easement  in  it. 

In  this  case  the  tenants  could  have  used  the  lane  just  as  they  did 
for  travel  and  teaming,  whether  it  was  a  private  or  public  road.  It 
was  the  interest  of  the  owner  of  the  ferry  to  invite  travellers  by 
keeping  an  open  way  from  the  public  road  to  the  river  and  pro- 
curing the  way  from  Webb  from  the  river  to  the  road  on  the  west 
side.  Without  such  convenience  his  ferry  would  have  been  worth- 
less. The  business  of  the  ferry  and  its  receipts  were  increased  br 
leaving  the  way  open  when  the  river  was  frozen  and  when  f ordable. 
To  have  closed  the  way  at  such  times  would  have  driven  the  cus- 
tomers to  ferries  above  or  below  when  a  ferry  would  be  necessary. 
Hence  the  invitation  was  held  out  and  permission  given.  No  one 
was  a  trespasser;  no  one  was  liable  to  an  action  for  use  of  the  lane 
and  landings  at  any  season  of  the  year.  Had  the  lane  or  landings 
got  out  of  repair  and  the  road  commissioners  been  indicted  for  neg- 
lect of  duty  in  suffering  them  to  become  impassable,  it  is  probable 
that  they  would  have  discovered  that  the  lane  and  its  landings  were 
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private  property^  and  that  neither  the  road  commissioners,  nor  any 
other  ))erson  had  ever  done  an  act  recognizing  them  as  a  public  or 
township  road. 

The  court  was  not  bound  to  answer  the  points  presented  by 
^ounsel  for  the  Commonwealth,  but  the  mere  fact  of  doing  so  was 
not  error.  When  affirmed,  they  became  a  part  of  the  charge.  As 
abstract  propositions,  those  which  were  affirmed  were  substantially 
correct,  yet  without  explanation  some  of  them,  we  think,  were  well 
calculated  to  lead  to  an  erroneous  yerdict.  The  jury  were  instructed 
that  if  the  public  have  used  a  way  as  a  highway  '^  across  the  land 
now  occupied  by  defendants,  to  pass  between  the  river  ferry  and 
the  public  road  for  twenty-one  years,  without  protest  or  hindrance, 
they  have  acquired  such  a  right  as  cannot  be  disturbed  or  questioned 
by  the  owner  of  the  land; ''  that  *'  to  acquire  such  a  right  the  user 
need  not  be  claimed  or  exercised  as  exclusive,  it  is  enough  that  the 
owner  permits  it  without  objection  or  the  assertion  of  his  exclusive 
dominion  over  the  locus  in  quo,  for  other  uses  or  purposes; ''  and 
that  '^  if  the  jury  believed  the  roadway  across  the  land  of  defend- 
ants, between  the  feiTy  and  the  public  road,  substantially  as  now 
claimed,  was  used  by  the  public  as  a  highway  for  twenty-one  years, 
by  the  invitation  of  the  owners,  or  with  their  knowledge  and  ap- 
proval, the  law  will  presume  a  grant  by  said  owners  not  afterward 
revocable."  Had  the  ferry  been  one  in  which  the  owner  or  tenant 
of  the  land  had  no  interest,  these  propositions  would  have  been 
fitting,  but  applied  to  the  facts  proved  by  the  Commonwealth,  to 
say  nothing  of  the  defendants'  evidence,  they  were  misleading. 
By  affirmance  of  the  defendants'  second  point  the  jury  were 
rightly  instructed  that  the  public  would  not  acquire  a  right 
by  user  for  twenty-one  years  unless  under  such  circumstances 
of  acquiescence  as  clearly  indicated  the  owner's  design  to  surrender 
control  and  donate  the  way  to  the  exclusive  use  of  the  public. 
This  availed  nothing  against  the  positive  instruction  that  a  user  by 
the  public  as  a  highway  of  the  road  between  the  ferry  and  public 
road,  for  twenty-one  years  by  invitation  of  the  owners,  was  an  irre- 
vocable legal  presumption  of  a  grant  by  the  owners.  If  the  owner 
invited  the  public  to  use  the  way  he  was  not  likely  to  protest  against 
and  hinder  the  use;  if  he  permitted  the  use  he  did  not  object  yet 
the  jury  were  told  that  its  use  as  a  highway  without  hindrance  or 
objection  vested  a  right  in  the  public  which  cannot  be  disturbed. 
The  propositions  set  forth  in  the  first,  second  and  fourth  assignments 
Vol.  XLIl  —  78 
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of  error  either  should  have  been  refused  or  accompanied  by  remarks 
to  the  effect,  that  if  the  public  for  more  than  twenty-one  years  used 
the  lane  between  the  public  road  and  a  private  ferry  owned  by  the 
occupant  of  the  land,  under  circumstances  which  showed  it  was 
permitted  for  the  purpose  of  reaching  the  ferry,  the  public  acquired 
no  right  of  way;  that  to  vest  such  right  the  user  should  have  been 
adverse  to  the  owner,  and  not  by  his  consent;  and  if  the  jury  be- 
lieved the  occupier  or  owner  of  the  land  opened  a  passage  from  the 
road  to  the  river  to  his  ferry,  and  had  obtained  from  the  owner  of 
the  opposite  shore,  for  a  valuable  consideration,  the  right  of  land- 
ing and  other  necessary  privileges,  and  that  said  passage  was  used 
by  the  public  by  invitation  or  permission  of  the  owner  of  the  ferry 
and  the  land,  there  was  no  such  user  as  vested  an  easement,  that 
such  facts  would  repel  the  presumption  of  a  grant  arising  from  user 
for  more  than  twenty-one  years. 

Judgment  reversed,  and  it  is  ordered  that  the  record,  together 
with  the  opinion  of  this  court  setting  forth  the  causes  of  reversal, 
be  remitted  to  the  Court  of  Quarter  Sessions  of  Warren  county,  for 
further  proceeding. 

Judgment  rwerBed. 


Waykbsbobo  Mutual  Fike  Iksurakob  Oompavt  v.  Ookoybr. 

(96  F0IIII.  St.  »^ 

Insurance  —  UmUaHon  of  §uU — tooMwr  —  estoppel, 

A  fire  insamnoe  policy  provided  that  no  sait  should  he  maintained  on  It  anleaa 
commenced  within  six  months  after  loss,  and  that  no  waiver  of  an j  oonditlon 
shonld  he  effectual  unless  in  writing  and  signed  hj  the  preridont  and 
secretary.  In  a  suit  commenced  after  snch  limited  time,  held,  that  the 
insurance  company  was  not  estopped  from  setting  up  that  defense  by  the 
fact  that  the  insured  had  been  induced  to  delay  suit  by  the  representations 
of  the  company's  general  agent  that  it  was  unnecessary  to  sue  and  that  the 
company  would  make  assessments  and  pay  without  suit.    {80$  nsU^  p.  681.) 

COVENANT  on  a  fire  insurance  policy.     The  opinion  states 
the  facts.    The  plaintiff  had  judgment  helow. 

Jere  Cook  and  Jowph  DougJaSy  for  plaintiff  in  error. 
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/.  McD,  Sharpe  and  Charge  W.  W$lah,  for  defendant  in  error. 

Orebk^  J.  This  was  an  action  on  a  policy  of  insurance  ugainst 
loss  by  fire.  The  building  insured  was  destroyed  by  fire  on  April 
26,  1876.  The  summons  was  issued  on  June  20,  1878,  more  than 
two  years  after  the  loss  occurred.  The  sixteenth  condition  of  the 
policy  is  in  the  following  words,  viz.:  "  It  is  furthermore  hereby 
expressly  proyided,  that  no  suit  or  action  of  any  kind  against  the 
company,  for  the  recovery  of  any  claim  upon,  under,  or  by  virtue 
of  this  policy,  shall  be  sustainable  in  any  court  of  law  or  equity 
unless  such  suit  or  action  shall  be  commenced  within  the  term  of 
six  months  next  after  the  fire,  and  in  case  any  such  suit  or  action 
shall  be  commenced  against  said  company  after  the  expiration  of 
said  six  months,  the  lapse  of  time  shall  be  taken  and  deemed  as  con- 
clusive evidence  against  the  validity  of  the  claim  thereby  so 
attempted  to  be  enforced." 

Amongst  the  defenses  set  up  against  the  plaintiffs'  right  of  action, 
was  the  limitation  contained  in  the  foregoing  condition.  The 
validity  of  such  a  defense  is  established  by  the  decision  of  this  court 
in  the  case  of  Warner  v.  Insurance  Co.  of  North  America^  37  Leg. 
Int.  475,  and  is  a  necessary  consequence  of  the  express  provisions 
of  the  contract.  All  this  is  conceded  by  the  learned  counsel  for 
the  plaintiffs.  But  they  contend  that  the  defendant  is  estopped 
from  availing  itself  of  this  defense  because  one  who,  as  they  allege, 
was  the  general  agent  of  the  company  said  to  them  before  the  six 
months  had  expired,  and  upon  being  informed  of  their  intention 
to  bring  suit,  that  it  was  not  necessary  to  sue;  that  the  company 
was  somewhat  embarrassed,  but  had  made  or  was  about  to  make  an 
assessment,  and  the  loss  would  be  paid  without  suit,  and  thereupon 
the  plaintiffs,  trusting  to  these  representations,  forbore  to  bring  suit 
until  after  the  six  months  had  expired.  The  learned  court  below 
admitted  the  evidence  offered  in  support  of  this  allegation,  under 
objection  and  exception  by  the  company,  and  left  to  the  jury  the 
question  whether  the  representations  had  been  made  as  alleged, 
charging,  that  if  believed,  they  constituted  an  estoppel  against  the 
defendant  as  to  his  defense.  The  action  of  the  court  on  this  subject 
is  made  the  basis  of  several  assignments  of  error.  We  have  reached 
the  conclusion  that  these  assignments  are  sustained,  and  that  on 
them  the  case  must  be  reversed. 

To  the  reply  of  estoppel  the  company  responded  with  the  ninth 
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condition  of  the  policy,  which  is  in  the  following  words  :  ''And 
said  company  shall  in  no  case  be  deemed  to  have  waived  a  full, 
literal  and  strict  compliance  with,  and  performance  of,  each  anci 
every  of  the  terms,  provisions,  conditions  and  stipulations  in  this 
policy  contained  and  hereto  annexed,  to  be  performed  and  observed, 
by,  and  on  the  part  of,  the  insured,  and  every  person  claiming  by, 
through  or  under  them,  unless  such  waiver  be  exp/ess  and  mani- 
fested in  writing  under  the  signature  of  the  president  and  secretary 
of  said  company/' 

It  will  be  perceived  by  this  language  that  both  parties,  the 
plaintiffs  as  well  as  the  defendant,  agreed,  as  a  part  of  the  policy, 
that  there  should  be  no  waiver  of  a  strict  compliance  with  any  con- 
dition, unless  such  waiver  should  be  expressed  in  writing  and  signed 
by  both  the  president  and  secretary  of  the  company.  It  is  not 
pretended  there  was  any  such  waiver.  It  is  not  alleged  that  either 
the  president  or  secretary  agreed  or  asserted  that  the  policy  would 
be  paid  without  suit,  or  that  no  suit  need  be  brought  on  it.  The 
utmost  that  is  asserted  is  that  Reynolds,  the  agent  who  effected  the 
policy,  made  such  statements.  These  statements  were  communicated 
by  plaintiffs  to  their  counsel,  who  thereupon  advised  them  to  let  the 
matter  drop.  Mr.  Reynolds  gives  a  different  version  of  the  conver- 
sation, and  testifies  that  he  told  Dr.  Conover  that  if  any  suit  was  to 
be  brought  it  would  have  to  be  done  within  a  specified  time.  The 
court  below  allowed  a  recovery  upon  the  effect  of  the  verbal  decla- 
rations of  Reynolds  operating  byway  of  estoppel.  But  the  contract 
of  the  parties  expressly  excluded  Mr.  Reynolds  as  a  person  who 
could  make  any  binding  declarations  on  the  subject,  whether  written 
or  verbal.  Only  the  president  and  secretary  combined  could  dispense 
with  the  necessity  of  bringing  suit  within  six  months,  and  that  by 
an  agreement  or  declaration  in  writing.  To  this  the  plaintifh 
agreed,  in  and  as  a  part  of  the  very  instrument  upon  which  this 
suit  is  brought.  In  such  circumstances  the  declarations  or  state- 
ments of  Reynolds  waiving  the  performance  of  conditions  are  abso- 
lutely nugatory.  The  parties  have  so  agreed,  and  the  courts  have  no 
right  to  alter  the  agreement  of  the  parties  in  this  respect  or  in  any 
other.  Solemn  contracts  of  parties,  reduced  to  writing  and  duly 
executed,  would  have  little  value  if  their  provisions  could  be  arbi- 
trarily set  side  and  disiegared  by  the  tribunals.  This  view  of  th« 
case  disposes  of  it.  As  Mr.  Reynolds  had,  by  the  express  agreement 
of  the  plaintiffs,  no  power  whatever  to  waive  performance  of  th# 
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conditions  of  the  policy  on  behalf  of  the  company,  his  declarations 
could  not  operate  as  an  estoppel  against  setting  up  a  breach  of  cou- 
dition  as  a  defense.  Apart  from  this  consideration,  which  is  fatal, 
it  is  apparent  that  the  representations  of  Reynolds  were  not  the  as- 
sertion of  any  fact,  past  or  present,  but  constituted  only  a  promise 
as  to  the  future.  The  plaintiffs  had  no  right  under  the  policy  to 
repose  any  confidence  in  such  a  promise,  because  there  was  an  ex- 
press exclusion  of  any  authority  on  the  part  of  Reynolds  to  make 
it.  We  are  not  prepared  to  admit  that  even  if  he  had  possessed 
sufficient  authority  to  bind  the  company  as  to  this  matter,  the  dec- 
larations testified  to  by  the  plaintiffs  were  of  such  a  character  as  to 
constitute  an  estoppel.  In  their  essential  feature  they  related  only 
to  the  future  action  of  the  company,  to  wit,  payment  without  suit. 
As  to  what  he  said  in  regard  to  there  being  no  necessity  to  bring 
suit,  it  was  only  the  expression  of  his  personal  opinion,  and  not 
the  assertion  of  a  fact.  The  fifth,  sixth,  seventh  and  eighth  as- 
signments of  error  are  sustained.  The  consideration  of  the  remain- 
ing assignments  is  unnecessary. 

Judgment  reversed. 

Note  bt  ths  Rbpobtsr.  —  See,  in  opposUion  to  this  decision,  Fraiiklin  Fiirt  Ins.  Co.  t. 
Chicaoo  Jee  OOm  86  Md.  lOS:  s.  c. ,  11  Am.  Bep.  469;  Toang  ▼.  Hartford  Ptre  Ina.  Co.,  45 
Iowa,  377;  a.  c,  24  Am.  Bep.  784 ;  Cartonr.  Jeney  City  Fire  Inf.  Co.,  14  Yroom,  300;  s.o., 
30  Am.  Rep.  684.  In  Maryland  Fire  /)».  Co.  x.  Quadorf,  48  Md.  506,  a  provision  that  notbiD^ 
but  a  written  indoraement  should  operate  as  a  waiver  of  any  condition  was  held  to  be 
waived  by  oral  content  of  the  president.  The  court  said:  '*  Most  of  the  reported  cases  in 
which  this  doctrine  has  been  applied,  are  those  where  the  acts,  representations  or  omis- 
sions of  the  agents  of  the  companies,  precede  or  attend  the  issuing  of  the  policies.  But  it 
is  also  applicable  where  facts  arise  during  the  currency  of  the  contracts,  as  for  instance, 
where  in  case  of  insurance  by  a  mutual  insurance  company  assessments  have  been  made 
and  received  by  the  company  on  the  premium  note,  or  where  premiums  have  been  received 
after  knowledge,  actual  or  constructive,  of  the  Invalidity  of  the  policy  ab  initio,  or  of  a 
subsequent  breach  of  its  conditions.  May  on  Ins.,  f  COS.  In  our  opinion,  the  case  before 
us  fells  clearly  within  the  principle  thus  established,  and  it  is  no  extension  of  the  doctrine 
thus  to  apply  it.  The  assured  before  removing  his  goods  applied  in  person  to  the  president 
at  the  company  and  asl&ed  him  if  there  was  any  objection,  that  is,  would  the  removal  affect 
fbd  oontinuanoe  of  the  insurance  upon  them  r  He  was  informed  by  the  president,  who 
knew  of  the  absence  of  the  poliey  at  the  time,  that  it  was  no  matter,  that  he  would  fix  it 
all  right,  and  that  he  need  not  bring  the  policy,  that  is,  he  said  to  the  assured,  in  effect,  go 
on  and  remove  your  goods,  yoa  need  not  bring  your  policy,  and  have  the  permission  to  do 
so,  indorsed  on  it,  the  insurance  shall  continue  in  force  without  such  Indofsement.  The 
aamred  departs  and  removes  his  goods,  relying  upon  the  statements  and  assurances  thus 
made  and  given  to  him.  By  so  acting  he  did  that  which  prejudiced  his  interest  under  the 
policy.  He  thereby  gave  the  company  the  advantage  of  retaining  the  premium  without 
furtiier  continuance  of  the  risk,  and  also  the  advantage  of  setting  up  this  defense  against 
their  liability  after  the  loss  had  occurred.  Would  not  the  success  of  this  defense  operate 
a  fraud  upon  the  assured  ?  We  think  it  clear  the  company  ought  to  be,  and  are  estopped 
from  making  it.  Whilst  the  law  affords  ample  protection  to  these  companies,  as  well  as  to 
individuals,  against  frauds,  misrepresentations  and  breachea  of  warranty,  it  will  not  and 
ought  not  to  help  them  to  perpetrate  frauds  upon  those  with  whom  they  make  contracts, 
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in  wbich  good  faith  on  both  Bides,  as  well  in  their  oontlmiaJioe,  m  origiii,  has  alwi^s  1 
regarded  as  a  ruling  consideration .  '* 

In  Ouemaey  v.  American  Iixm.  Co,,  17  Minn.  104,  It  was  held  that  an  alleged  waiver  of  a 
stipulation  tliat  nothing  shall  be  deemed  a  waiver  of  the  provisions  of  the  policj  as  to  thfr 
time  of  making  proof  of  loss  and  oommendng  suit,  except  such  waiver  be  in  writing  signed 
by  the  president  and  secretaryt  is  not  made  out  by  proof  of  an  agreement  by  the  general 
agent  to  waive  such  stipulation,  no  evidence  being  offered  to  ahow  any  authority  in  him  to* 
make  such  waiver. 

But  where  the  insurers  have  customarily  permitted  their  agent  to  waive  such  conditions, 
they  will  be  bound  by  his  waiver.    Qlobt  Kut.  InM.  Co.  v.  Woig,  96  U.  &  896. 

In  Merwrauy.  Photnix  MvJt.  Lif^  In$,  Co,,  66  N.  T.  874,  as  to  whether,  where  upon  a 
IMdicy  there  is  indorsed  a  notice  that  no  agent  has  authority  to  receive  any  premiums  with- 
out first  presenting  a  receipt  signed  by  the  president  or  secretary  of  the  company,  or  to 
alter  the  policy  or  receive  any  premium  after  it  is  due,  a  general  agent  can  waive  the  oon- 
dition  forfeiting  it  in  case  of  non  payment  of  premiums,  Chubgb,  C  J.,  Axdbswb  and 
MiujER,  JJ.,  held  that  he  can;  Allkn,  Uapallo  and  Earl,  JJ.  ,  that  he  cannot,  in  the  ab- 
sence of  evidence  that  the  company  has,  by  direct  authority,  enlarged  his  powers,  or  ha» 
knowingly  permitted  him  to  act  beyond  the  scope  of  the  power  as  thus  limited;  TcsMm^ 
J.,  not  voting. 

Allsh,  J.,  observed:  **  A  lax  idea  seems  to  prevail,  and  certainly  is  persistently  urged 
upon  this  appeal,  that  an  agent  for  an  insurance  company,  representing  It  and  trans- 
acting  business  for  It  at  a  distance  from  Its  principal  place  of  business,  is,  and  must  neces- 
sarily be  a  general  agent,  with  full  authority  to  bind  his  principals  in  all  matters  within 
the  territorial  bounds  of  his  agency,  and  it  is  sought  to  render  void  the  most  solemn  and 
important  stipulations  of  the  contract  upon  this  theory.  There  Is  no  countenance  for  the 
doctrine  in  any  well-considered  case.  Agents  of  underwriters,  at  a  distance  from  their 
principals,  are  either  general  or  special  agents,  possessing  plenary  or  limited  powers,  de- 
pending upon  the  terms  of  the  grant  of  power  or  the  powers  exercised  with  the  assent  of 
the  principals ;  and  the  extent  of  their  authority  is  to  be  determined  by  the  same  nilea 
that  control  in  respect  to  other  agencies. 

*'  The  rule  Is  well  expressed  in  Union  M.  Ins.  Co,  v.  WUMfUon^  18  Wall.  228  and  JABer 
V.  Flwenix  Ins.  Co.,  37  Iowa,  908.  Insurance  companies  doing  business  by  agencies  aft  m 
distance  from  their  principal  place  of  business,  are  responsible  for  the  acts  of  the  agent. 
within  the  general  scope  of  the  business  intrusted  to  his  care,  and  no  limitations  of  hia 
authority  will  be  binding  on  parties  with  whom  he  deals  which  are  not  brou^t  to  their 
knowledge. 

*'  It  is  upon  and  within  this  general  principle  that  insurance  companies  have  been  held 
bound  by  the  acts  of  their  agents  In  dispensing  with  or  varying  the  terms  and  conditkMia- 
of  their  policies  of  Insurance.  Franklin  Jru,  Co,  v.  Cott,  90  Wall.  660;  Bodtne  v.  As- 
change  Fire  In».  Co,^  61 N.  T.  117 ;  s.  c,  10  Am.  Rep.  666 ;  Owm  v.  Farmers'  Joint  Sioek 
Ins.  a>.,  67  Barb.  619;  Carmtt  v.  Charter  Oak  Ins,  Co.,  10  Abb.  (N.  8.)  166 ;  ShOdim  w 
Atlantic  Fire  and  Marine  Ins.  Co.,  26  N.  Y.  46a" 

**  The  precise  point  was  decided  by  the  Oourt  of  Errors  and  Appeals  of  New  Jersey  in 
Oatoir  V.  American  Life  Im,  and  Trust  Co,,  88  N.  J.  487,  In  which  Judge  BanuB,  In  a  well 
considered  opinion,  concurred  In  by  the  court,  asserts,  In  support  of  the  judgment,  th« 
very  reasonable  doctrine,  which  Is  consistent  with  all  the  cases,  that  when  the  polioy  Itself 
contains  an  express  limitation  upon  the  power  of  agents,  an  agent  has  no  legal  right  to  con- 
tract, as  agent  of  the  company,  with  the  party  to  whom  the  policy  has  been  Issued,  so  as 
to  change  the  terms  of  the  policy  or  to  dispense  with  the  performance  of  any  part  of  the 
consideration,  either  by  parol  or  in  writing ;  and  such  party  Is  estopped,  by  accepting  tha 
policy,  from  setting  up  powers  in  the  agent,  at  the  time,  In  opposition  to  limitations  and 
conditions  in  the  policy.  These  limitations  are  presumed  to  continue.  In  the  face  of  a. 
distinct  written  expression  In  the  policy  of  a  want  of  power  in  the  agent,  the  party  suing 
to  recover  upon  such  policy  has  no  right  to  Infer  the  subsequent  existence  of  such  power 
by  any  uncertain  signs.  There  must  be  evidence  to  Justify  the  belief  that  the  company « 
by  direct  authority.enlazged  the  powers  of  the  agent,  or  that  they  knowingly  permitted  him 
to  act  for  them  beyond  the  scope  of  the  powers  originally  conferred.  In  that,  as  in  thto  caaa 
the  authority  of  the  agent  to  receive  payment  of  the  renewal  premiums  was  limited  by  tha 
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■tateoMnl  that  the  payment  was  not  to  be  Tatid  exoept  upon  the  preeentation  of  a  receipt 
under  the  eeal  of  the  oompaay .  There  wee  eTidence  In  that  ease  of  the  poeieeilon  of  the 
reoeipt  by  the  agent  and  tending  to  show  that  he  gave  oredit  for  or  reoelTed  the  payment 
of  the  renewal  premliim  at  the  day,  and  the  act  was  held  tUtra  vires  and  not  obligatory 
upon  the  ooiporatkm.  See  alto,  to  the  aame  effect,  B(mtonT.Atiier<eanJrtt<iialI«i^eJru. 
a».,a6  0oDn.fittL 

"  Unlea  we  are  prepared  to  hold  that  insurance  companies  cannot  restrict  the  authority 
of  their  agents  and  that  conditions  imposing  restrictions  and  limitations  upon  their  powers, 
and  communicated  to  those  to  whom  poUdes  are  Issued,  are  meaningless  and  but  waste 
paper  and  may  be  utterly  disregarded,  there  was  no  waiver  of  the  condition  In  this  case 
and  the  poUcy  expired  upon  the  failure  of  the  insured  to  pay  at  the  day.*' 

On  the  other  hand  Miliar,  J.,  observed :  **  Thers  has  been  a  uniform  current  of  author^ 
Ity  in  this  State  In  favor  of  the  rule  thata  general  agent  has  the  right  to  waive  the  writ- 
ten oondltions  of  a  policy  of  insurance. "  Citing  Flnl  Baptist  Church  v.  Brooklyn  Fire 
Ins.  Oo.^i9V.Y,9n;ShddonT,Atkmt*6andMarineFireIns.Co.,9did.i$0;  CMtr.Nat, 
Protection  Ins,  Co.,  S6  Barb.  180;  Shearman  v.  Niagara  Fire  Ins,  Co,,  46  N.  Y.  806  ;  g. 
c,  7  Am.  Bep.  6S0  ;  Bodine  v.  Eoushangc  JPlre  Ins,  Co,,  61 N  Y  117 ;  s.  c,  10  Am.  Rep. 
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In  OorroD  ▼.  Charter  Oak  Inswunee  Company,  10  Abb.  (N.  S  )  166  the  policy  con- 
tained a  provision  that  in  case  <^  other  insurance,  not  notlfled  to  defendant  and  in- 
dorsed upon  the  policy,  the  policy  should  be  void ;  also,  that  the  company  would  not  be 
boond  by  an  instrument,  record  or  statement  not  reftored  to  or  contained  in  the  policy,, 
and  that  no  condition  of  the  policy  should  be  waived  except  in  writing,  signed  by  the  seo^ 
retaiy.  It  was  held :  FUrst.  That  the  receipt,  through  their  general  agent,  of  renewal 
premiums,  taken  by  him  with  knowledge  of  other  insurance  on  the  same  property,  was  a 
waiver  of  the  requirement.  Second,  That  a  waiver  of  a  stipulation  In  a  written  contract 
may  be  shown  hj  parol,  notwithstanding  the  contract  requires  a  writing  *  *  «  The 
notice  In  the  policy  that  an  agent  had  no  right  to  alter  any  policy,  or  receive  any  premium 
after  It  became  due,  does  not  change  the  aspect  of  the  case  If  the  agent  had  a  right  to 
waive  the  condition  referred  to,  as  the  notice  was  indorsed  In  pursuance  of  that  condi- 
tkm .    If  the  condition  was  waived,  the  notice  was  of  no  effect.  ** 

In  WalshT,  Hartford  Fire  Ins.  Co,,  78  N.  Y.  6,  the  policy  provided  that  no  offloer,  agent 
or  representative  of  the  company  should  be  held  to  have  waived  any  of  its  conditions  un- 
less such  waiver  was  Indorsed  thereon  in  writing.  There  was  a  condition  against  vacancy. 
The  general  sgeocy  orally  consented  to  a  vacancy,  but  did  not  Indorse  it.  Heid,  no 
waiver  of  the  condition .  The  court  by  Andrews,  J . ,  said  :  **  The  power  of  such  an  agent 
must.  In  the  absence  of  special  restrictions,  be  deemed  to  Include  the  power  to  modify 
contracts  made  by  him,  dispense  with  conditions,  and  do  such  acts  tram  time  to  time  as 
are  neoeanry  to  prevent  a  forfeiture  of  policies  a^i  a  consequence  of  changes  In  the  owner- 
ship, sitnatloo  or  occupation  of  the  insured  property.  *  •  «  But  the  policy  contains 
the  provision  that  no  agent  of  the  company  shall  be  deemed  to  have  waived  any  of  the 
terms  and  oondltions  of  the  pollpy,  unless  such  waiver  Is  indoreed  on  the  policy  in  writing. 
This  is  a  plain  limitation  upon  the  power  of  agents,  and  can  mean  nothing  less  than  that 
agents  shall  not  have  the  power  to  waive  conditions,  except  in  one  mode,  via. ,  by  an  in- 
dorsement on  the  policy.**  Amor,  Rapallo,  and  Earl,  J  J.,  concurred;  Church,  G. 
J.,  Miller  and  Folosr,  JJ  ,  dissented. 

In  Van  AUen  v.  Jbrmer's  JoitU  Stock  Ins.  Or).,  64  N.  Y.  480,  the  policy  contained  a  con- 
dition that  nothing  save  an  agreement,  signed  by  an  officer  of  the  company,  should  be 
deemed  a  waiver  of  any  condition.  Held,  that  a  local  agent  had  no  authority  orally  to 
waive  prooCB  of  loss.  See  Marvin  v.  Universal  Life  Ins.  Co. .  85  N.  Y.  278 :  s.  c. ,  30  Am. 
Bep.  667. 

In  Steen  v  Niagara  Fire  Ins.  O).,  80  N.  Y.  316,  the  policy  contained  a  provision  that 
' '  the  use  of  general  terms  or  any  thing  less  than  a  distinct  specific  agreement,  clearly 
expressed  and  indorsed  on  the  policy*  shall  not  be  construed  as  a  waiver  of  any  printed 
condition  or  restriction  therein.**  Held,  that  the  general  agents,  unless  specially  restricted, 
could  dispense  with  the  condition  orally  as  well  as  by  writing.  The  court  said :  ** This 
was  held  In  Walsh  v.  Hartford  Fire  Ins.  Cb^  78  N.  Y.6.  That  case  and  others  dted  by 
the  appellant,  in  Van  Allen  v.  Farmers'  Joint-Stock  Ins.  Co.,  64  N.  Y.  460,  and  Marvin 
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▼.  UniwrMtXf.  Jnt.  Co, 85  id.  218;  a.a,  88  Am.  Bep.  8B7,  were  in  taiwotUUm  dafturtiit, 
on  the  ground  that  l^  the  terms  of  the  policies  in  question  tiie  power  of  the  agent  wns  lim- 
ited, and  the  authority  heassumed  had  been  resor?od  by  the  company  to  its*ofllcer  *  (Van 
Atten\.F.  J.  Stock  Ins.  Co,^  supra);  or  was  to  be  exercised  only  *atthe  head  ollloe,'"  and 
authenticated  by  one  of  Itsofficers.  JUarofn  ▼.  l7»iloer«a2,  etc»y  Co^  mpra.  Such  loiier  ration 
is  not  to  be  found  in  the  policy  before  us,  and  the  condition  referred  to  cannot  be  deemed 
to  affect  one  dealing  with  a  general  agent,  who  has  original  powers,  oo-extensiTe.  as  to 
the  business  in  whidi  he  was  engaged,  with  those  of  his  principal.*'  To  the  same  effect 
Whitedy.  Oermania  Fire  Ins.  Oo.,  78  N.  Y.  416 ;  e c,  82  Am.  Bep.  880. 

In  WillciUay.  Norihwetiem  MtUual  Life  his.  Cb.,81  Ind.  800,  there  was  a  condition 
that  no  agent  bad  authority  to  waive  forfeiuire,  make,  alter  or  discharge  contracts  or 
waive  or  postpone  payment  of  premiums.  Held,  that  the  general  agent  night  orally  waive 
this  condition,  and  accept  something  else  than  money  for  the  premiums. 

So  of  a  condition  against  conveyance  of  the  property  or  assignment  of  the  poUoj,  with 
a  provision  that  no  sgeoU  had  authority  to  waive  any  condition  without  special  authority 
t-em  the  company  in  writing.  WVUcms  ▼.  Hartford  Ins.  (kh,  64Cal.  408. 


Dalb  y.  Ekepp. 

(96  Fenn.  St.  888.) 

8unda§f  —  eorUraet  en  —  mtbscHptkm  fir  buiUUnff  ekurck, 
A  subscription  on  Bnnday  for  building  a  church  is  valid. 

riTJPPICIENTLY  reported,  38  Am.  Eep.  165. 
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Akgier  y.  Agkew. 

CB6PBnn.  Bt.ser.) 
Mortgage — of  real  eaUxU-^right  of  mortgagor  to  out  timber, 

A  mortgagor  of  land  may  continue  to  cut  and  sell  the  timber  growing  thereon, 

although  insolvent. 

TRESPASS  on  the  case  for  waste  for  cutting  timber.     The 
opinion  states  the  point.      The  defendant  bad  judgment 
below. 

Neill  and  Ifeywang,  for  plaintiff  in  error. 
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C.  IT.  S^ane  and  E.  L.  Davi$y  for  defendant  in  error. 

60BDOK9  J.  Angier,  the  plaintiff^  as  trustee  for  the  creditora 
of  the  Titusyille  Sayings  Bank^  must  stand  or  fall  on  the  rights  of 
the  bank  as  mortgagee  of  Douglass,  for  his  suit  has  no  other  founda- 
tion. Therefore  whether  Douglass  was  solvent  or  insolvent  at  the 
time  of  the  execution  of  the  mortgage  or  at  the  time  he  conveyed 
the  timber  in  controversy,  is  of  no  real  consequence,  for  the  estaln 
lishment  of  either  of  these  conditions  could  neither  extend  nor 
abridge  the  rights  of  the  mortgagee.  Had  the  plaintiff  proposed 
to  prove  a  fraudulent  combination  between  Douglass  and  the  de- 
fendants to  strip  the  land  of  its  timber  to  the  injury  of  the  bank  or 
its  creditors,  we  would  have  had  a  question  very  different  from  the 
one  now  before  us.  Then  the  insolvency  of  the  mortgagee  might 
have  been  regarded  as  one  of  the  facts  or  circumstances  which  in- 
duced the  fraudulent  combination.  But  as  no  such  proposition 
was  made  the  evidence  offered  was  properly  rejected. 

We  are  thus  left  to  the  single  inquiry,  whether  the  mortgagor 
may,  after  the  execution  of  the  mortgage,  continue  as  before  to  cut, 
dig  and  sell  the  timber  upon,  or  the  coals  or  other  minerals  in  the 
mortgaged  premises.  If  he  may,  then  has  the  plaintiff,  Angier, 
no  case;  for  Douglass  sold  the  timber  growing  upon  this  land  to 
the  defendants,  without  either  fi*aud  or  concealment,  and  if  he  had 
the  right  to  sell  they  had  the  right  to  buy,  take  possession  of,  and 
sever  the  timber  from  the  land  on  which  it  was  growing.  But 
that  Douglass,  as  mortgagor,  had  such  right,  seems  to  have  been 
very  plainly  ruled  in  the  cases  of  Hoskin  v.  Woodward,  9  Wr.  42, 
and  Witifier^s  Appeal,  id.  455.  In  the  first  of  these  two  cases  the 
question  was  whether  the  mortgagee  could  follow  with  his  execu- 
tion, issued  from  a  judgment  obtained  on  the  bond  secured  by  the 
mortgage,  a  lathe,  one  of  the  fixtures  of  a  machine-shop,  which 
had  been  severed  by  the  mortgagor  and  sold  to  a  third  party,  and 
it  was  held  that  he  could,  inasmuch  as  such  severance  and  sale  were 
a  fraud  upon  the  Tights  of  the  mortgagee.  But  from  this  ruling 
the  sale  of  lumber,  fire-wood,  coal,  ore,  fruit  or  grain  found  m  or 
growing  on  land,  was  expressly  excepted,  and  it  was  said  that  these 
may  be  sold  without  violating  the  rights  of  the  mortgagee,  and  for 
the  reason  that  products  of  this  kind  are  usually  intended  for  con- 
sumption and  sale.  We  may  also  add  that  the  use  of  these  things 
in  the  way  thus  spoken  of,  cannot  be  a  fraud  per  $e  on  the  mort- 
Yor..  XLII  —  79 
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gagee,  for  he  must  know  when  he  takes  his  security,  that  snch 
artides  will  continue  to  be  subject  to  their  ordinary  use;  indeed  as 
was  said  in  the  case  cited,  they  may  afford  the  only  means  which 
the  debtor  possesses  with  which  to  pay  the  mortgage. 

The  second  case  above  referred  to,  was  that  of  a  bill  in  equity  by 
judgment  creditors  to  restrain  the  remoral  and  sale  of  a  steam-en- 
gine, part  of  the  premises  bound  by  the  judgment.  Here  again, 
while  it  was  admitted  that  such  a  bill  could  be  sustained  for  the 
purpose  indicated,  yet  citing  Hoskuis  t.  Woodward,  it  was  held 
that  the  fraudulent  character  of  the  severance  must  be  determined 
by  the  character  and  circumstances  of  each  case.  While  the  dis- 
mantling of  mills,  factories  and  other  permanent  structures  on  the 
eve  of  bankruptcy  must  be  regarded  as  a  fraud  on  the  rights  of  the 
mortgagee,  yet  that  the  rule  did  not  apply  to  the  use  and  sale  of 
timber,  coal  and  other  natural  products. 

It  win  be  observed  that  in  this  case  no  distinction  is  made  be- 
tween the  rights  of  the  mortgagee  and  judgment  creditor;  indeed 
both  are  said  to  stand  on  the  same  footing  and  to  be  supported  by 
the  same  principles.  Mortgages  and  judgments  are  alike  liens  and 
nothing  more,  and  they  differ  only  in  the  methods  prescribed  for 
their  collection;  beyond  this  the  rights  which  belong  to  their  own- 
ers are  the  same.  What  then  must  be  the  effect  of  the  doctrine 
contended  for  by  the  plaintiff?  Just  this,  that  the  purchaser  who 
buys  ore,  coal  or  timber  from  the  owner  of  land  covered  by  a  lien 
of  any  kind,  is  guilty  of  constructive  fraud  against  the  lien  creditor 
and  may  at  any  time  within  six  years  from  his  purchase  be  sub- 
ject to  an  action  on  the  case.  But  a  doctrine  such  as  this  would 
operate  so  disastrously  upon  the  debtor  and  the  business  of  the 
country,  that  were  we  to  adopt  it,  it  would  soon  be  found  to  be  a 
burden  too  intolerable  to  be  borne.  The  very  means  necessazy  for 
the  payment  of  those  liens  would  be  taken  from  the  debtor,  whilst 
no  prudent  person  could  risk  the  purchase  of  so  much  as  a  timber 
tree  or  a  ton  of  coal  from  such  debtor  without  having  first  obtained 
the  consent  of  all  his  lien  creditors. 

As  we  cannot  agree  to  be  instrumental  in  the  introduction  of  a 
condition  of  affairs  such  as  this,  opposed  alike  to  our  own  authori- 
ties and  the  common  understanding  of  our  people,  we  must  adopt 
and  aflBrm  the  ruling  of  the  court  below. 

Judffm0nt  afirmed. 
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School  Distbict  of  the  City  of  Eris  v.  Fuess. 

(96  TwuL  St.  600.) 

Negligence — lidbiiUly  ef  eehoci  dittrict  far,  of  eontraciar — agency, 

A  sehool  diatriot  emplojed  a  contractor  to  repair  and  improve  a  school  house, 
under  the  direction  of  the  architect  of  the  improvements,  who  was  emplojed 
bj  the  district,  as  to  the  manner  of  executing  the  work.  The  contractor  was 
not  to  begin  work  until  vacation.  By  permission  of  the  architect  he  began  it 
before,  and  he  negligently  injured  one  of  the  pupils  in  the  execution  of  it. 
Two  of  the  school  board  visited  the  building  after  the  work  was  begun,  but 
did  not  order  it  stopped.  In  an  action  by  the  injured  pupil  against  the  dis- 
trict, held  (1),  that  the  district  was  not  liable  for  the  contractor's  negligence  ; 
(2),  that  the  permission  of  the  architect,  being  outside  his  authority,  did  not 
bind  the  district ;  (8),  that  the  knowledge  and  inaction  of  the  two  members 
of  the  board  did  not  render  the  district  liable.    (See  neie,  p.  680.) 

CASE  for  personal  injury  by  negligence.     The  opinion  states  the 
facts.     The  plaintifF  had  judgment  below. 

,S*.  A.  Davenport,  for  plaintiff  in  error. 
Brainerd  and  Benwm,  for  defendant  in  error. 

Trunkey,  J.  John  Hendry  contracted  with  the  school  district 
to  furnish  all  the  materials  and  perform  all  the  work  for  the  extra- 
ordinary rej^irs  upon  school  building  No.  7»  in  strict  compliance 
with  the  plans  and  specifications  prepared  by  Heniy  Shenk,  under 
the  superintendence  of  said  Shenk,  or  such  other  person  as  the  dis- 
trict might  designate.  He  undertook  to  do  the  work  with  reference' 
to  plans  and  specifications  already  prepared^  and  agreed  that  he 
should  not  be  entitled  to  pay  for  extra  work  or  material,  unless  the 
same  should  be  done  or  furnished  on  the  written  direction  of  the 
district  indorsed  on  the  contract.  Possession  was  to  be  delivered 
to  him  for  commencement  of  the  work,  on  July  3,  1875,  at  which 
time  the  house  would  be  unoccupied.  It  was  contemplated  that 
possession  would  be  given  at  an  earlier  date,  if  the  building  should 
be  previously  vacated,  but  the  district  neither  delivered  possession 
nor  agreed  that  the  work  should  be  commenced  before  the  time 
named  in  the  contract. 

By  agreement  of  same  date,  the  district  employed  Shenk  to 
superintend  the  work  to  be  done  by  Hendry,  and  devote  all  the 
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time  necessary  to  a  careful  and  complete  superintendence  of  the 
same.  His  business  was  to  see  that  Hendiy  faithfully  performed 
his  agreement  as  the  work  progressed.  He  was  not  authorized  to 
change  or  modify  the  contract  in  any  particular.  Nothing  was 
committed  to  him  other  than  to  superintend  the  work  which  was 
to  be  done  ;  he  had  made  the  plans  and  specifications  which  con- 
stituted a  part  of  Hendrjr's  contract;  and  the  allegation  that  '^  Shenk 
was  made  the  agent  and  superintendent  of  the  school  board,  with 
full  power  to  make  the  plans  and  specifications,  and  to  begin  and 
control  the  execution  of  the  work  for  the  board  in  all  its  details," 
is  gratuitous. 

The  plan  of  the  work  was  such  as  inyolyed  danger  to  the  build- 
ing. Hendry  commenced  before  he  was  authorized,  and  the  result 
proved  the  prudence  of  the  school  board  in  fixing  the  date  for 
commencement  after  the  vacation  of  the  schools.  The  testimony 
shows  that  the  injury  to  the  plaintiff  was  caused  by  gross,  if  not 
culpable  negligence.  Shenk  was  superintending  the  work,  and 
some  of  the  members  of  the  board  knew  the  work  was  being  done, 
before  the  accident. 

In  the  instructions  to  the  jury  the  court  said:  '^  If  the  contractor, 
with  the  knowledge  and  assent  of  the  superintendent  appointed  by 
the  board,  began  the  work  before  the  time  fixed  in  the  agreement, 
and  was  permitted  by  him  to  carry  on  the  work  with  the  presence 
and  knowledge  of  some  of  the  members  of  the  board,  and  the  jury 
believe  from  the  evidence  tUat  the  plan  and  design  of  the  work  was 
in  itself  such  as  involved  danger  to  the  building,  then  the  liability 
for  injury  resulting  is  not  upon  the  contractor  exclusively,  but  upon 
the  school  district."    That  we  think  was  error. 

Where  the  purpose  of  the  contractor  is  lawful  and  the  owner  of 
the  property  may  lawfully  commit  its  improvement  to  others,  if 
the  owner  employs  a  contractor  to  do  the  work  and  the  latter  is 
guilty  of  negligence  in  doing  it,  the  contractor  and  not  the  em- 
ployer is  liable.  A  person  is  not  liable  for  the  acts  of  another  un- 
less the  relation  of  master  and  servant  or  principal  and  agent  exists 
between  them.  When  an  injury  is  done  by  a  party  exercising  an 
independent  employment,  the  party  employing  him  is  not  respon- 
sible to  the  person  injured.  This  principle  applies  to  municipal 
corporations.  Painter  v.  Oity  of  Pitisburgy  10  Wr.  214.  If  the 
contractor  is  to  perform  according  to  the  plans  and  under  the  direc- 
tion of  an  architect  he  is  nowise  relieved  from  his  positive  cove- 
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Hants  to  do  the  work;  he  continues  to  have  control  oyer  the  men 
he  employs  and  of  the  mode  of  performing  his  contract,  and  is  lia- 
ble for  injuries  caused  by  his  neglect.  Allen  v.  Wittard,  7  P.  F. 
Smith,  374.  In  a  contract  with  a  city  for  the  construction  of  a 
sewer,  it  was  stipulated  that  the  work  should  be  commenced  and 
carried  on  at  such  times  and  in  such  places  and  in  such  a  manner 
as  the  engineer  of  the  city  should  direct;  and  that  was  not 
such  a  reservation  of  power  as  made  the  city  liable  for  an  injury  oc- 
casioned by  the  negligence  of  the  contractor.  Oity  of  Brie  v. 
Caulkins,  4  Nor.  247;  s.  c,  27  Am.  Rep.  642.  A  contractor  for 
the  grading  and  paving  of  a  street  in  a  city,  the  work  to  be  done 
**  under  the  directions  and  to  the  satisfaction  of  the  city  engineer 
and  the  committee  on  streets,  is  responsible  for  an  injury  he  does 
to  property  abutting  on  the  street,  and  the  city  is  not  liable.  Beed 
T.  Allegheny  City,  29  P.  F.  Smith,  300. 

If  the  school  district  is  to  be  treated  as  strictly  a  municipal  cor- 
poration, the  authorities  settle  that  the  employment  of  Shenk  did 
not  operate  as  a  relief  to  the  contractor,  nor  did  it  make  the  district 
liable  as  a  master  or  principal  for  Hendry's  trespass  or  carelessness. 
But  school  districts  are  corporations  of  lower  grade  and  less  power 
than  a  city,  have  less  the  characteristics  of  private  corporations  and 
more  of  a  mere  agent  of  the  State.  They  are  territorial  divisions 
for  the  purposes  of  the  common  school  laws,  and  their  officers  have 
no  powers  except  by  express  statutory  grant  and  necessary  implica- 
tion; and  these  are  fcr  the  establishment  and  maintenance  of  the 
public  schools.  The  common  school  system  partakes  much  of  the 
nature  of  a  public  charity,  extends  over  the  whole  State,  is  sustained 
by  the  public  moneys,  and  the  directors  who  devote  much  time  and 
labor  for  the  public  benefit  receive  no  compensation  for  their 
services.  Unless  exempted  by  the  act  of  incorporation  or  by  law,  a 
private  corporation  is  liable  for  the  wrongful  acts  and  neglects  of 
its  officers  done  in  the  course  and  within  the  scope  of  their  employ- 
ment, the  same  as  a  natural  person  is  for  the  acts  and  neglects  of 
his  servant  or  agent.  A  less  stringent  rule  applies  to  public  cor- 
porations, and  least  stringent  of  all  should  be  applied  to  school 
districts,  whose  officers  have  limited  and  defined  powers  in  a  system 
exclusively  for  the  free  education  of  the  children  in  the  Oommon- 
wealth. 

The  directors  as  a  board  must  exercise  their  powers — the  board 
may  make  contracts,  may  authorize  a  committee  to  make  a  contract 
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and  may  appoint  an  agent  for  a  proper  and  specific  purpose.  One 
or  more  of  the  directors  without  authority  from  the  board  can 
make  no  contract  binding  upon  the  district,  cannot  change  a  eon- 
traet,  can  do  no  act  fixing  the  district  for  a  liability.  He  may  be 
personally  responsible  to  those  who  suffer  from  his  unauthorized 
acts,  as  any  other  citizen  would  be. 

If  some  of  the  directors  were  present  and  knew  that  Hendry 
commenced  the  work  before  the  time  named  in  the  agreement, 
whether  they  assented  or  objected,  the  district  was  not  bound. 
They  could  not  give  him  the  right  to  begin  at  that  time.  If  he 
began  with  the  knowledge  and  assent  of  Shenk,  the  superintendent 
appointed  by  the  board,  he  knew  or  ought  to  have  known  that 
Shenk  had  no  power  to  assent  for  the  district.  Hendry's  contract 
and  Shenk's  contract  with  the  board  contained  no  such  authority. 
Shenk's  sole  employment  was  to  superintend  the  work.  In  absence 
of  a  contract  and  without  authority  from  the  board,  had  those  di- 
rectors who  knew  what  Hendry  was  doing,  made  the  excavation 
themselves,  they  would  have  been  individually  liable  for  an  injury 
resulting  to  any  person  by  reason  of  their  negligence  —  the  district 
would  not  have  been  bound  to  answer  for  the  consequences  of  their 
trespass. 

The  school  board  stipulated  that  possession  of  the  building  would 
be  delivered  at  a  date  after  the  vacation  of  the  schools.  Before  the 
schools  had  been  closed,  some  of  the  directors  discovered  that  per- 
sons were  making  a  dangerous  excavation,  and  it  would  have  been 
humane  in  them  to  have  endeavored  to  stop  it.  The  board  might 
have  been  convened,  and  if  necessary  the  schools  suspended  until 
the  progress  of  the  work  could  have  been  enjoined  by  legal  process. 

But  the  directors  omitted  such  action,  and  it  is  claimed  that  the 
district  is  liable  in  damages  for  the  injury  done  to  the  plaintiff  by 
the  act  of  a  trespasser,  or  the  anauthorized  act  of  a  contractor. 
Althongh  the  board  of  directors  took  no  measures  to  prevent  the 
excavation,  we  are  of  opinion  tha^  the  persons  who  caused  the  in- 
jury are  liable,  and  not  the  school  district. 

The  third  and  fourth  assignments  of  error  are  sustained. 

Note  bt  tbx  RvaBTm.— To  BAine  eOeot,  IFood  ▼.  Indtpmdttit  86h4)oH  DUbriet  cf 
20Uhdl  (44  Iowa,  27),  81  Am.Bep.  808,  noU.  lo  Bofuwon  v.  Bocurd of  AftwoMom  85  H. 
Y.  117,  it  was  held  that  although  1^  statute  a  board  of  edooation  is  ▼eatad  with  thai 
control  and  care  of  the  school  buildings  and  property  *  *  for  the  purposes  of  pablic  edi 
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tloo^**  yet  where  the  eepedal  care  add  aafe-keeping  of  moh  buUdlogs  in  the  nepeoUr^ 
wards  is  committed  to  tlie  ward  trustees,  who  are  also  authorised  to  make  rei>airs  and 
are  not  the  agents  of  the  board  but  independent  public  officers,  for  their  negligence  the 
board  is  not  liable;  and  so  that  defendant  was  not  liable  for  injuries  sustained  by  plaintiff 
in  falliiv  into  an  ezcaTation  in  the  yard  of  a  building  occupied  as  a  ward  school,  tlie 
gratingto  which  excaration  had  been  negligently  left  open  either  by  the  janitor  or  by 
masons  employed  by  the  ward  trustees  In  making  repairs  to  the  building.  The  court  said: 
**  The  board  of  education  was  not  the  master,  and  it  cannot  be  held  liable  within  the  rule 
of  regjfnuieat  guperUrr.  The  ward  trustees  were  public  officers,  with  powers  prescribed 
by  the  statute,  and  were  not  the  agents  of  the  board  of  education  to  employ  workmen  or 
otherwise.  It  is  true  that  under  the  act  of  1878,  they  are  appointed  by  the  board  of 
education,  whereas  under  prior  statutes  they  were  electlTe  officers.  But  this  did  not 
make  them  the  senrants  or  agents  of  the  board  which  appointed  them.  Their  general 
authority  and  their  power  to  make  repairs  was  not  derived  from  the  defendant  but  from 
the  law.  in  MaxmUUm  v.  Jfayor,  fl0  N.  T.  100,  it  was  held  that  the  fact  that  the  com- 
missionersoC  publio  charities  and  correction  were  appointed  by  municipal  authorities,  did 
not  make  them  the  agents  of  the  city.  The  duty  of  the  safe-keeping  of  the  ward  school 
buildings  is  laid  upon  the  ward  trustees,  and  in  making  repairs  and  emplojring  workmen 
and  janitors,  they  act  as  Independent  public  officers.  For  their  acu  or  the  acts  of  ser- 
rants  employed  by  them,  tlie  board  of  education,  which  is  a  creation  of  the  sovereign 
authority  of  the  State,  organised  to  ezerdse  a  purely  public  function  and  ageoc^  for  the 
public  good,  having  no  tzeasniy,  and  receiving  no  private  corporate  benefit  from  the 
functions  and  powers  conferred,  is  not  liable,  either  upon  principle  or  authority. "  See, 
also,  Jkmovan  v.  Jfe^Ipin,  86N.  Y.  186;  a  a,  80  Am.  Bep.  840. 
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IwUreti  — ntfUr  maturUy, 

A  Miled  note  pajftble  twelTe  montha  after  date,  **  with  intereat  at  twelve  and 
a  half  per  oent  per  ammm,  Intereet  pajable  annually/'  and  deaeribed  in  a 
oontempoianeoaa  mortgage  ezeeated  to  eecnre  it,  aa  a  note  "  with  intereai 
thereon  at  the  rate  of  twelve  and  a  half  per  cent  per  annum  till  paid,"  drawn 
the  Mune  rate  of  interest  after  maturity  aa  before. 

FORECLOSURE.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

8.  P.  HamiUon,  for  appellant. 

T.  C.  Qaston,  contra. 

MoOowAN^  A.  J.     On  January  1,  18729  the  defendant,  Abram 
H.  Dayegay  gaye  to  the  plaintiff  a  sealed  note  in  these  words: 

''  12,270.00.  Ohbbtbb,  January  1,  1872. 

''  Twelye  months  after  date,  I  promise  to  pay  Samuel  W.  Mobley, 
or  order,  twenty-two  hundred  and  seyenty  dollars,  with  interest 
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from  date  at  twelve  and  a  half  per  cent  per  annum,  interest 
payable  annually,  for  value  receiyed. 
'^  WitnesB  my  hand  and  seal, 

A.  H.  Dayega.     [l.  8.]  " 


c< 


On  the  same  day,  Dayega  executed  a  mortgage  of  a  lot  in  the 
town  of  Chester  to  secure  the  payment  of  the  note,  the  preamble 
of  which,  describing  the  note,  states  ''  with  interest  thereon  at  the 
rate  of  twelye  and  a  half  per  cent  per  annum  from  the  first  day  of 
January,  A.  D.  1872,  till  paid,  as  in  and  by  said  sealed  note  and 
condition  thereof,  reference  being  thereunto  had,  will  more  fully 
appear,''  etc 

The  interest  on  the  note  for  one  year  was  paid  when  it  fell  due 
and  sundry  other  payments  were  made  at  different  times  thereafter, 
but  a  large  amount  still  remaining  due,  the  plaintiff  instituted 
these  proceedings  to  foreclose  the  mortgage,  and  the  question  arose 
as  to  the  manner  in  which  interest  should  be  calculated  on  the  note 
—  whether  the  note,  after  maturity,  continued  to  bear  interest  at 
twelye  and  a  half  per  cent,  according  to  its  terms,  or  only  the  legal 
rate  of  seven  per  cent  per  annum.  The  case  came  on  to  be  heard 
before  Judge  Hudson,  who  referred  it  to  the  clerk  of  the  court  to 
compute  the  amount  of  interest  due  upon  the  note,  who  computed 
the  interest  up  to  date  at  twelve  and  a  half  per  cent,  as  indicated  in 
the  note,  and  reported  that  the  sum  of  12,696.71  was  still  due. 
Judge  Hudson  confirmed  the  report  and  decreed  foreclosure  for 
the  sum  stated,  and  the  defendant  appeals  to  this  court  upon  the 
following  exceptions: 

1.  Because  his  honor,  the  presiding  judge,  erred  in  not  holding 
that  the  special  contract  as  set  forth  in  the  sealed  note  mentioned 
in  the  pleadings  terminated  at  the  expiration  of  the  twelve  months. 

2.  That  he  erred  in  not  holding  that  after  the  termination  of  the 
special  contract  interest  could  only  be  calculated  at  seven  per 
cent,  according  to  law. 

t3.  Because  his  honor  erred  in  confirming  the  report  of  the 
referee,  wherein  interest  was  calculated  on  said  sealed  note  at  the 
rate  of  twelve  and  a  half  per  cent  per  annum,  with  annual  interest 
at  that  rate  to  the  date  of  the  decree. 

The  single  question  is:  What  was  the  contract  of  the  parties — 
that  is  to  say,  what  was  their  intention,  as  disclosed  by  the  papers 
themselves?  When  this  note  and  mortgage  were  executed,  it  was 
Vol.  XLII  — 80 


634  SOUTH  GABOLINA, 

Mobley  ▼.  Davega. 

lawful  for  parties  to  agree  in  writing,  signed  by  the  party  to  be 
charged  therewith,  for  any  specific  rate'  of  interest.  Did  these 
parties  intend  that  the  note  should  bear  interest  at  twelve  and  a 
half  per  cent  after  as  well  as  before  it  fell  due?  The  usury  law, 
subsequently  passed,  does  not  touch  the  inquiry.  This  court  has 
declared  that  the  rule  is  properly  laid  down  in  the  case  of  Langaton 
V.  S.  C.  Railroad  Co.,  2  S.  C.  248,  as  follows:  ''  If  the  debt  bears 
a  fixed  rate  of  interest  on  its  face  higher  or  lower  than  that  pre- 
^ribed  by  law  as  the  legal  one,  where  the  parties  do  not  contract 
that  it  shall  be  the  rate  after  the  debt  becomes  due,  the  interest 
fixed  by  law  attaches  on  it  for  the  detention  of  the  principal  sum," 
^tc. 

Did  these  parties  contract  that  twelve  and  a  half  per  cent  per 
Annum  "  should  be  the  rate  after  the  debt  became  due?  '*  The 
referee  and  Circuit  judge  both  decided  that  they  did.  In  cases  of 
such  concurrence  upon  a  question  of  fact  this  court  rarely  disturbs 
the  judgment.  It  is  probable  that  the  parties  intended  to  make  no 
contract  as  to  the  rate  of  interest  beyond  the  time  the  note  was  to 
fall  due,  and  if  they  did  intend  to  provide  for  that  period  at  all,  is 
it  not  improbable  that  they  would  fix  the  interest  at  a  lower  rate 
after  than  before  due?  The  use  of  money  due,  but  still  detained, 
is  not  less  valuable  than  that  which  is  detained  by  the  terms  of  the 
contract. 

In  construing  a  paper  every  word,  if  possible,  should  have  its  full 
-effect.  The  terms  of  the  note  are  ^'  with  interest  from  date  at 
twelve  and  a  half  per  cent  per  annum,  interest  payable  annually." 
The  word  "  annually  "  conveys  a  very  distinct  idea  that  the  matter 
might  not  stop  at  the  end  of  one  year,  but  go  into  years  beyond. 
It  is  defined  as  follows:  "Yearly,"  **  returning  every  year,"  **year 
by  year. "  The  use  of  the  word  indicates  a  mutual  stipulation  for 
an  indefinite  extension  of  credit,  and  annual  payment  of  interest 
during  the  extension.  Sharpe  v.  Lee,  14  S.  C.  341,  and  the  authori- 
ties there  cited. 

Besides  in  this  case  the  note  and  mortgage  to  secure  it  were  exe- 
cuted at  the  same  time,  and  the  mortgage,  a  solemn  deed  of  the 
defendant,  described  the  note  as  bearing  interest  at  twelve  and  a 
half  per  cent  per  annum,  from  January  1,  1872,  **till  paid."  Mr. 
Jones,  in  his  work  on  mortgages,  says:  ''The  note  and  mortgage 
when  made  at  the  same  time,  and  in  relation  to  the  same  subject, 
are  a  part  of  one  transaction  and  constitute  one  contract,  and  must 


A.PRIL  TERM,  1881.  636 


Preaslejr  ▼.  Kemp. 


be  constnied  together  as  if  they  were  parts  of  one  instrament. 
They  explain  each  other  so  far  as  the  indebtedness  is  concerned. 
The  mortgage  usually  describes  the  note,  stating  the  date,  amount, 
the  makers  of  it,  and  the  time  when  it  is  payable.  Such  descrip- 
tion serves  to  identify  the  note.  The  mortgage  may  describe  the 
debt  as  well»  and  thus  may  qualify  the  terms  of  the  note.  For  in- 
stance where  a  note  was  given,  payable  in  five  years  from  date,  with 
interest  at  ten  per  cent,  and  at  the  same  time  a  mortgage  was  given 
to  secure  the  payment  of  the  note,  in  which  it  was  stipulated  that 
the  interest  should  be  payable  annaally,  the  agreement  was  held  to 
be  that  interest  at  ten  per  cent  was  pajrable  annually,  and  that  fore- 
closure might  be  had  for  the  non-payment  of  the  interest."  1 
Jones  Mort.,  §  71. 
The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 

Oourt  be  affirmed  and  the  appeal  dismissed. 

JudgtMfU  affirtned. 

Sim PSOiT^  0.  J.,  and  McIver,  A.  J. ,  concurred. 
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aO  8.  C.  884.) 

ll¥aud  —  eamtruetioe — gift  to  ect^/idenHal  fti&nd. 

An  unmarried  woman,  seventy  ye&ra  old,  feeble  and  deaf,  deeded  a  considera- 
ble part  of  her  propertj,  twelve  days  before  her  death,  to  a  yonng  unmar- 
ried man,  in  whose  family  she  was  living,  to  whom  she  was  strongly  at- 
tached, and  who  had  acted  as  her  agent  in  a  few  instances.  The  deed  was 
drawn  by  an  attorney  nnder  her  direction,  and  was  executed  in  the  grantee's 
preaenoe,  after  she  had  read  and  understood  it.  She  had  previously  exe- 
cuted  a  will  bestowing  the  same  property  on  charities.  No  coercion  being 
shown,  hM,  that  the  deed  should  not  be  set  aside  for  constructive  fraud  on 
account  of  the  relations  of  the  parties.* 

SUIT  to  set  aside  a  deed.    The  opinion  and  head-note  state  the 
facts.     The  defendant  had  judgment  below. 

A.  C.  ^Mtn  and  Boid  it  NMles,  for  appehmts. 
W.  H.  Perry  and  W.  E.  Earle,  contra. 

*See  Audenreid^B  Appeal  (89  Penn  St.  lU),  88  Am.  Sep.  781. 
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McGowAK,  A.  J.  This  was  an  action  in  the  nature  of  &  suit  in 
equity,  brought  by  the  plaintiff,  as  executor  of  the  List  will  and 
testament  of  Sarah  Eliza  Evans,  deceased,  late  of  Society  Hill,  Dar- 
lington county,  to  set  aside  and  have  canceled  a  deed  alleged  to  haye 
been  made  by  the  testatrix,  in  her  life-time,  to  the  defendant,  Ed- 
gar T.  Kemp,  of  Greenville  county,  on  the  ground  that  said  deed 
is  void  and  of  no  effect  by  reason  of  fraud  and  undue  influence. 

Miss  Evans  had  made  her  will  March  11,  1874,  with  codicil  Jan- 
nary  10,  1876,  by  which  she  disposed  of  her  whole  estate.  After 
certain  devises  and  bequests,  she  gave  the  rest  and  residue  to  be 
sold  to  the  best  advantage,  and  the  proceeds  paid  over  to  the  Bev. 
James  Furman,  of  Oreenville,  South  Carolina,  to  be  used  by  him 
in  aid  of  Foreign  and  Domestic  Missions,  etc.  .  She  owned  a  house 
and  lot  in  Oreenville,  which  she  leased  to  Edgar  T.  Kemp.  She 
boarded  with  him  and  died  there  on  December  9,  1878.  Alter  her 
death,  said  Kemp  produced  a  deed,  which  purported  to  have  been 
executed  by  the  testatrix  on  December  4th,  five  days  before  her 
death,  by  which  was  conveyed  to  him ''  the  house  and  lot  in  Green- 
ville, two  notes  made  by  Giles  L.  Glazener,  and  secured  by  a  mort- 
gage, and  one  undivided  half  of  a  tract  of  land  at  Florence,  S.  C, 
containing  one  hundred  and  thirty  acres." 

The  appellant,  as  her  sole  qualified  executor,  commenced  the  ac- 
tion in  Darlington  county,  but  to  promote  the  convenience  of  wit- 
nesses, the  venue  was  changed  from  Darlington  to  Greenville  county. 
The  case  came  on  to  be  heard  before  Judge  Wallace,  and  an  issue 
was  sent  to  a  jury,  consisting  of  thirty-six  questions  as  to  facts, 
about  which  it  was  supposed  there  would  be  conflicting  testimony. 
It  would  unnecessarily  incumber  this  judgment  to  set  out  these  ques- 
tions and  answers  at  length.  The  answers  were  almost  without  ex- 
ception favorable  to  the  respondent,  and  taken  together,  in  refer- 
ence to  subject-matter,  make  a  connected  flnding  substantially  as 
follows  :  ''Miss  Evans  was  seventy  years  of  age  when  she  executed 
the  deed  to  Kemp.  At  that  time  her  domicile  was  Greenville. 
The  deed  was  executed  on  Wednesday.  She  instructed  her  lawyer. 
Governor  Perry,  to  prepare  the  paper,  which  was  prepared  in  ac- 
cordance with  her  instructions.  She  was  not  sick  at  the  time  ;  not 
helpless,  but  feeble,  and  had  been  so  for  twelve  days  before  the  exe- 
cution of  the  paper.  She  was  living  with  Kemp,  but  not  under 
his  controL  lliere  was  a  relation  of  confldence  between  Miss  Evans 
and  Kemp.    She  reposed  great  confldence  in  him,  and  he  acted 
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toward  her  in  that  confidence.  He  acted  as  her  agent  in  one  or  two 
instances.  He  was  present  aiding  her  in  the  execution  of  the  deed. 
He  acted  for  her  in  the  preparation  and  execution  of  the  deed,  but 
Id  good  faith.  She  was  not  in  condition  to  acquiesce  in  whatever 
might' be  proposed  by  those  haying  influence  with  her.  She  knew 
what  she  was  doing.  The  deed  was  not  read  over  to  her.  She 
could  not  haye  heard  it  read  nor  understood  it  by  the  motion  of 
human  lips^  but  she  read  4;he  paper  herself^  and  knew  its  legal  ef- 
fect. She  had  changed  her  mind  as  to  '  the  charities '  withont  any 
misrepresentations  or  arts  or  stratagems  by  Eemp^  or  any  one  in 
his  interest.  No  advantage  was  taken  of  her  age,  helplessness  or 
situation.  Miss  Evans  had  first  cousins  residing  in  Society  Hill 
and  elsewhere,  who  manifested  little  interest  in  her  before  and  up 
to  the  time  of  her  death.  At  the  date  of  the  paper,  only  two  of 
the  friends  ot  her  youth  resided  in  Greenville,  and  Kemp  did  not 
communicate  her  intention  to  make  this  deed  to  either  of  them. 
Kemp  did  not  fail  in  his  duty  to  Miss  Evans  during  the  last  three 
weeks  of  her  life  in  any  particular,"  etc. 

The  testimony  in  these  findings  were  considered  by  the  judge 
who  sustained  the  deed  and  dismissed  the  complaint.  The  plaintiff 
appeals  to  the  court. 

[Omitting  a  discussion  of  facts.] 

The  third  proposition  is  that  the  Circuit  judge  erred  in  not  hold- 
ing the  deed  void  on  the  ground  of  constructive  fraud  growing  out 
of  the  confidential  relation  of  the  parties. 

Undue  influence  is  a  term  not  very  clearly  deflned.  It  is  easier 
to  say  what  it  is  not,  than  what  it  is.  Perhaps  it  is  safer  not  to 
hazard  a  precise  definition,  as  the  circumstances  in  the  affairs  of  life 
in  which  the  principle  may  be  invoked  are  infinitely  various  and 
diversified.  The  well  established  rule  upon  the  subject,  certainly 
as  applicable  to  the  execution  of  wills,  is  'Hhat  it  must  amount  to 
force  and  coercion  —  destroying  free  agency.  It  must  not  be  the 
influence  of  affection  and  attachment ;  it  must  not  be  the  mere 
desire  of  gratifying  the  wishes  of  another,  for  that  would  be  a  very 
strong  ground  in  support  of  a  testamentary  act.  Further  there 
must  be  proof  that  the  act  was  obtained  by  this  coercion  —  by  impor- 
tunity which  could  not  be  resisted  —  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was  tantamount  to  foroe  and 
f«ur.^  2  Wms.  Ex.,  ch.  1,  §  2 ;  ParfiH  v.  Lawless, 4t  Eng.  (Moak) 
694  ;  Means  v.  Means,  5  Strobh.  192.     In  our  own  case,  last  cited, 


638  SOUTH  CAROLINA, 

Preflslej  y.  Kemp. 

it  is  said  that  ^^  it  is  not  inflaenoe  merely,  but  undue  influence  that 
is  always  alleged — something  excessiye  and  onlawfal.  It  is  not 
the  inflnenoe  of  friendship  or  affection  that  can  be  complained  of, 
nor  the  influence  of  argument  or  entreaty,  nor  the  impression  made 
by  kindness  or  prudence,  nor  even  the  effect  wrought  by*  servile 
compliance  or  mean  endurance  of  wrong.  It  must  be  something 
that  destroys  free  agency.  Motiyes  of  almost  every  conceivable 
kind  may  be  offered,  and  if  the  mind  of  the  agent  —free  to  adopt 
or  reject  the  motives — yields  it  assent,  the  act  is  the  act  of  the 
agent."  This  is  beyond  all  doubt  our  law  upon  an  issue  of  devisa- 
vit  vel  non,  and  according  to  the  principles  announced  in  these 
authorities,  the  facts,  as  found  by  the  jury  in  this  case,  would  fall 
jhr  short  of  setting  aside  the  paper  in  controversy  for  undue  influ- 
ence, if  it  were  a  will.  We  look  in  vain  for  evidence  to  show  anv- 
thing  like  coercion  of  the  will  of  the  donor. 

Lord  Obastwobth,  in  Boyce  v.  Kossborough,  6  H.  L.  G.  49,  said: 
'^  One  point  however  is  beyond  dispute,  and  that  is,  that  where 
once  it  has  been  proved  that  a  will  has  been  executed  with  due  sol- 
emnities by  a  person  of  competent  understanding,  and  apparently 
a  free  agent,  the  burden  of  proving  that  it  was  executed  under  un- 
due influence  is  on  the  party  who  alleges  it."  If  therefore  Miss 
Evans  had  taken  the  advice  of  her  attorney  and  expressed  her  in- 
tention in  favor  of  the  defendant  by  a  codicil  to  her  will  instead 
of  a  deed,  there  could  be  no  doubt  of  the  legality  and  validity  of  the 
donation. 

Does  it  alter  the  case  that  the  form  in  which  she  expressed  her 
change  of  intention  was  by  deed  and  not  by  will  P  It  has  been 
urged  with  zeal  and  learning,  that  as  this  was  a  deed  inter  vitfoe, 
and  the  relations  between  the  parties  were  of  a  confldential  charac- 
ter, the  doctrine  applicable  to  wills  does  not  apply;  but  that  this  ia 
one  of  those  cases  in  which  the  court  of  equity  will  declare  the 
deed  void,  or  at  least  presume  undue  influence  and  set  it  aside,  un- 
less the  donee  proves  affirmatively  that  it  was  not  procured  by  undue 
influence.  This  doctrine  certainly  tends  to  reverse  the  rule  of  evi- 
dence that  no  one  shall  be  required  to  prove  a  negative;  but  it  seems 
that  the  English  chancery,  in  a  particular  class  of  cases,  does  make 
a  distinction  in  this  respect  between  a  will  and  a  deed. 

The  leading  case  on  the  subject  is  that  of  Huguenin  v.  Baeetej/,  14 
Ves.  300;  but  the  doctrine  is  stated  more  fully  by  Lord  Pjsitzakob. 
in  the  case  of  Parfitt  v.  Lawless,  4  Eng.  (Moak)  692,  as  follows: 
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''  In  equity,  persons  standing  in  certain  relations  to  one  another, 
such  as  parent  and  child,  man  and  wife,  doctor  and  patient,  attor- 
ney and  client,  confessor  and  penitent,  and  guardian  and  ward,  are 
subject  to  certain  presumptions  when  transactions  between  them 
are  brought  in  question.  And  if  a  gift  or  contract,  made  in  favor 
of  him  who  holds  the  position  of  influence,  is  impeached  by  him 
who  is  subject  to  that  influence,  the  courts  of  equity  ^ast  upon  the 
former  the  burden  of  proving  that  the  transaction  was  fairly  con- 
ducted as  if  between  strangers;  that  the  weaker  was  not  unduly 
impressed  by  the  natural  influence  of  the  stronger,  etc.  ♦  ♦  * 
In  the  first  place,  in  gifts  or  contracts  inter  vivos,  there  is  a  trans- 
action in  which  the  person  benefitted  at  least  takes  part,  whether 
he  unduly  urges  his  influences  or  not;  and  in  calling  upon  him  to 
explain  the  part  he  took  and  the  circumstances  that  brought  about 
the  gift,  the  court  is  plainly  requiring  of  him  an  explanation  within 
his  knowledge.  But  in  the  case  of  a  legacy,  under  a  will,  the  lega- 
tee may  have,  and  in  point  of  fact,  generally  has,  no  part  in  or  even 
knowledge  of  the  act.  A  more  material  distinction  is  this:  The 
influence  which  is  undue  in  the  cases  of  gifts  ititer  vivos  is  very  dif- 
ferent from  that  which  is  required  to  set  aside  a  wilL  In  the  case 
of  gifts  inier  vivos  it  is  considered  by  the  courts  of  equity  that  the 
natural  influence  which  such  relations  as  those  in  question  involve, 
exerted  by  those  who  possess  it,  to  obtain  a  benefit  for  themselves, 
is  an  undue  influence.  Oifts  brought  about  by  it  are  therefore  set 
aside,  unless  the  party  benefitted  by  it  can  show  affirmatiyely  that 
the  other  party  to  the  transaction  was  placed  *  in  such  a  position  as 
would  enable  him  to  form  an  absolutely  free  and  unfettered  judg- 
ment' Archer  t.  Hudson,  7  Bear.  551."  We  think  the  rule,  as 
here  announced,  is  only  applicable  where  there  are  well-defined  con- 
fidential relations,  such  as  those  indicated  in  the  cases  cited. 

So  &r  as  this  doctrine  as  to  deeds  is  supposed  to  spring  from  re- 
lations of  confidence  between  the  donor  and  donee,  assuredly  those 
same  relations  may  also  exist  between  testator  and  devisee.  In  the 
case  before  us,  for  example,  there  was  involved  no  general  disposi- 
tion of  the  whole  estate,  as  is  usual  in  wills,  but  the  gift  was  to  one 
person,  single  and  simple,  and  the  donor  died  only  a  few  days  after 
the  execution  of  the  paper.  Under  these  circumstances,  is  there 
any  principle  which  requires  that  the  rule  of  evidence  should  be 
different  from  what  it  would  have  been  if  Miss  Evans  had  acted  on 
the  suggestion  to  accomplish  her  purpose  by  means  of  a  codicil  to 
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her  will  instead  of  a  deed  ?  It  is  difficult  to  say  certainly  what  re- 
lations are  and  what  are  not  within  the  rule^  but  we  take  it  that  it 
does  not  include  those  merely  of  friendship  and  confidence.  In  the 
case  of  Hunter  v.  Atkins,  3  Myl.  &  E.  113,  a  gift  was  made  by  a 
person  upwards  of  ninety  years  of  age,  who  had  a  wife  and  adopted 
daughter^  ta  a  confidential  agent,  who  had  for  many  years  been  in 
the  habit  of  friendship  with  the  donor  —  without  the  intervention 
of  a  disinterested  third  person  —  the  solicitor  who  drew  the  deed 
being  the  solicitor  of  the  person  who  took  the  benefit  under  it.  The 
gift  was  declared  void  at  the  roUs^  but  under  all  the  circumstances, 
sustained  upon  appeal.  Lord  Bbougham  stated  the  rule  in  the 
foUowing  terns: 

^^  The  rule,  I  think  is,  that  where  the  known  and  defined  rela- 
tions of  attorney  and  client,  guardian  and  ward,  trustee  and  cestui 
que  trust  exists,  the  conduct  of  the  party  benefitted  must  be  such 
as  to  sever  the  connection  and  to  place  him  in  the  same  circum- 
stances in  which  a  mere  stranger  would  have  stood,  giving  no  ad- 
vantage, save  only  whatever  kindness  or  favor  may  have  arisen  out 
of  the  connection;  and  that  where  the  only  relation  between  the 
parties  is  that  of  friendly  habits,  or  habitual  reliance  on  advice 
and  assistance,  accompanied  with  partial  employment  in  doing  some 
sort  of  business,  care  must  be  taken  that  no  undue  advantage  shall 
be  made  of  the  influence  thus  acquired.  The  limits  of  natural  and 
often  unavoidable  kindness,  with  its  efFects,  and  of  undue  influence 
exercised,  or  unfair  advantage  taken,  cannot  be  more  rigorously 
deflned." 

The  case  of  Huguenin  v.  Basely,  supra,  is  cited  approvingly  by 
the  chancellor  who  delivered  the  judgment  of  the  court  in  our  own 
case  of  Paris  v.  Cobb,  5  Rich.  Eq.,  457,  but  in  the  latter  case  the 
relation  between  the  parties  was  that  of  grandfather  and  grand- 
child and  agent.  It  is  stated  in  a  note  to  the  case  of  Morgun  v. 
Minett,  23  Eng.  (Moak),252,  that  ^^the  principal  case  holds  the 
rule  relative  to  gifts  to  persons  standing  in  confidential  relations  to 
the  donor  more  strictly  than  it  is  held  by  the  courts  of  this  country. 
A  gift  to  such  person,  when  shown  by  direct  or  circumstantial  evi- 
dence to  have  been  understandingly  made,  by  a  person  competent 
to  make  it,  without  fraud  or  imposition  by  the  donee,  is  held  valid. 
1  Story  Eq.,  §§  311,  314. 
I  We  do  not  see  that  the  donor  and  donee  in  this  case  held  to  each 

other  such  relations  of  confidence  as  are  referred  to  in  the  cases. 
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The  parties  were  in  no  way  related — they  were  not  trustee  and 
testui  que  trust,  Kemp  and  his  mother  lived  together.  Miss  Eyans 
lodged  with  them/and  continued  to  do  so  for  abont  two  years,  when 
she  died  in  the  house.  While  Miss  Evans  lived  with  them  a  mutual 
friendship  had  grown  up  between  them.  A  few  days  before  her 
death  Miss  Evans  executed  the  deed  in  controversy.  The  jury  found 
that  she  knew  what  she  was  doing.  She  read  the  paper  herself,  and 
knew  its  legal  effect.  She  had  changed  her  mind  as  to  the  chari- 
ties without  any  misrepresentations,  or  arts,  or  stratagems  of  Kemp 
or  any  one  in  his  interest.  No  advantage  was  taken  of  her  age, 
helplessness  or  situation.  Kemp  did  not  fail  in  his  duty  to  Miss 
Evans  during  the  last  three  weeks  of  her  life  in  any  particular. 

In  this  state  of  facts  we  know  of  no  rule  of  law  or  principle  of 
equity  which  would  authorize  a  court  to  declare  the  deed  of  Miss 
Evans  invalid  and  thus  defeat  her  intention  in  reference  to  her  own 
property.  In  the  language  of  Lord  Bbougham,  in  the  case  of 
JBunterY.  Atkins,  supra,  *'It  on  such  grounds  a  deed  so  prepared 
and  so  executed  is  to  be  set  aside,  few,  assuredly,  of  the  acts  of  men 
dealing  with  their  own  affairs,  are  safe;  and  the  law  which  enables 
all  who  are  of  sound  mind  to  dispose  of  their  property,  no  longer 
exists  but  in  name." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 

Court  be  afiSrmed. 

Judgment  afflrmstL 

SiXFSOV,  0.  J.,  and  MoIysb,  A.  J.,  cononned. 


MoOall  v.  Cohbs'. 

(10  S.  O.  4».) 

Judife^ehUUMlUyferaetinexeeuoffurisdietian. 

A  fodgBoi  Ml  inferior  eonrt,  having  jnrifldietion  of  the  saljeot^nalter  of  an 
aetioD,  bat  liiliiig  to  aoqnire  jarisdietion  of  the  person,  by  nuon  of  defeet- 
ive  eerrioe  of  the  piooees,  is  not  liable  in  a  dvil  action  of  dameges,  in  the 
abemoe  of  proof  of  willfnl  or  conrnpt  motives.    (8e^  note,  p.  618.) 

AOTION  of  damages  for  an  illegal  levy.    The  opinion  states  the 
case.    The  defendant  had  judgment  below. 
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B.  0.  Ibumsend,  for  appellant. 

MoCtowAK,  A.  J.  This  was  an  action  to  recoyer  damages  for  a 
levy  on  property  under  a  void  judgment  The  defendant,  M.  A* 
Huggins,  being  a  trial  justice,  rendered,  May  29,  1877,  a  judgment 
in  favor  of  Hart  ft  Oo.:  namely,  N.  S.  Hart,  D.  D.  Cohen,  P. 
Moran,  John  V.  McNamee  and  McDufl  Cohen,  against  McCall  ft 
Co.,  namely,  Stephen  McCall  and  L.  A.  McCall.  Under  the  exe- 
cution issued  in  the  case,  a  mule,  the  property  of  L.  A.  McCall^ 
was  levied  on  and  detained  some  time.  Afterward  the  judgment 
was  set  aside,  and  said  McCall  brought  this  action  for  damages 
against  the  trial  justice,  who  rendered  the  judgment,  and  the  cred- 
itors, plaintiffs  in  that  action.  When  the  case  was  called,  it  was 
announced  that  two  of  the  defendants,  D.  D.  Cohen  and  John  V. 
McNamee,  had  not  been  served,  and  the  plaintiff  was  allowed  ta 
proceed  against  the  other  defendants. 

It  appeared  that  Hart  ft  Co.,  merchants  of  Charleston,  sent  to 
B.  K.  Charles,  Esq.,  an  account  against  McCall  ft  Co.  for  tl4.57, 
to  be  collected.  Mr.  Charles  placed  the  account  in  the  hands  of 
trial  justice  Huggins  for  suit,  and,  without  farther  instructions 
from  them,  took  such  steps  for  the  collection  as  he  thought  best 
Huggins  sued  on  the  account.  The  summons  was  returned,  served 
by  one  Calvin  Josey,  acting  constable,  but  who,  as  it  appeared,  was 
not  a  regular  constable,  and  had  no  special  appointment  in  the  case. 
When  McCall  received  the  summons,  and  before  the  day  of  trial, 
he  enclosed  to  Huggins  the  amount  of  the  account,  $14.57,  without 
interest  or  costs.  Huggins  received ' the  money,  but  concluding 
that  there  was  interest  due  at  twelve  per  cent  and  costs,  he  cred- 
ited the  amount  received  and  gave  judgment  for  $10,  '^balance  of 
debt  and  costs." 

Upon  this  judgment  execution  was  issued,  which  was  taken  from 
the  officer  sent  to  levy  it.  Another  execution  was  issued,  where- 
upon the  plaintiff  here,  McCall,  made  a  motion  before  the  trial  jus- 
tice to  set  aside  the  judgment,  upon  the  ground  that  he  had  not 
been  made  a  party  by  proper  process.  On  that  ground  the  motion 
was  refused,  but  granted  unless  the  plaintifib  would  remit  all  inter- 
est over  seven  per  cent,  which  was  done,  and  the  judgment  reduced 
to  $6.93.  The  execution  was  then  placed  in  the  hands  of  the  sheriff 
by  Mr.  Charles,  attorney  for  Hart  ft  Go. ,  with  instructions  to  notify 
McCall,  his  object  being,  as  he  testified,  ''to  work  him  up  to  a  set- 
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tlemenf  G.  W.  Brown,  deputy  sherifF,  levied  the  ezeontion  on  a 
mnle  belonging  to  L.  A.  McCall.  The  sheriff  offered  to  return  the 
mule,  but  McOall  declined  to  take  him.  After  some  six  weeks  the 
mule  was  returned  in  bad  condition,  and  soon  after  died. 

L.  A.  McGall  applied  for  a  writ^of  certiorari  to  set  aside  the 
judgment,  which  Mr.  Charles  resisted.  Judge  Wallace,  March  12, 
1879,  granted  the  prayer,  ordering  '*  that  the  judgment  and  execu- 
tion mentioned  in  the  petition  be  set  aside  and  cancelled,  and  also 
that  Hart  ft  Co.  pay  the  costs  of  this  proceeding,  together  with  $10 
costs  of  this  motion."  From  this  order  there  was  an  appeal,  and 
this  court  affirmed  the  order.  State,  ex  ret.  MoCall,  y.  Cohetiy  18 
8.  C.  198. 

When  the  testimony  in  this  case  closed.  Judge  Pbebblbt  required 
argument  on  the  part  of  the  plaintiff  as  to  whether  there  was  any 
eyidence  to  go  to  the  jury,  and  being  of  opinion  there  was  none, 
directed  Mr.  Charles,  defendants'  attorney,  to  draw  up,  for  his  sig. 
nature,  the  following  order:  '^  There  being  no  evidence  to  go  to  the 
jury  to  connect  D.  D.  Cohen,  P.  Moran,  John  V.  McNamee,  N.  8. 
Hui,  McDuff  Cohen  and  M.  A.  Huggins  with  the  trespass  set  forth 
in  the  complaint,  it  is  ordered  that  as  to  them  the  action  be  dis- 
missed." 

The  plaintiff  appeals  from  this  order  upon  the  following  grounds: 

1.  ^'  Though  action  had  been  commenced  against  the  defendants, 
D.  D.  Cohen  and  John  Y.  McNamee,  by  delivery  of  the  summons 
to  the  sheriff-  for  service,  yet  they,  not  having  been  served  there- 
with, were  not  before  the  court,  and  the  plaintiff  should  have  been 
allowed  further  time  to  effect  service  upon  them,  and  the  case  should 
only  have  been  heard,  and  any  decision  related  only  to  the  defend- 
ants actually  served  with  the  summons. 

2.  '*  The  order  was  made  on  the  motion  of  the  court  itself. 

3.  *^  There  wiis  evidence  to  go  to  the  jury  to  connect  the  de- 
fendants, known  us  Hart  &  Co.,  with  the  trespass  set  forth  in  the 
complaint. 

4.  '^  There  was  evidence  to  go  to  the  jurj  to  connect  M.  A.  Hug* 
gins  with  the  trespass  set  forth  in  the  complaint,  and  from  whioh 
they  could  infer  his  willful,  knowing,  malicious  and  corrupt  inten- 
tion and  animus. 

5.  "The  order  was  otherwise  erroneous." 

No  argument  was  submitted  in  this  court  for  the  respondents, 
and  we  have  had  to  make  such  hasty  examination  as  the  press  of 
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business  would  allow.  There  is  nothing  in  the  order,  having  been 
prepared  at  the  instance  of  the  judge  himself.  It  was  not,  as  in  the 
case  of  the  State  v.  Parker,  7  S.  C.  235,  "  without  notice  to  the 
party  prejudiced  by  it,"  but  in  the  midst  of  the  trial  and  in  the 
presence  of  all  parties.  We  consider  the  matter  precisely  as  if  the 
motion  had  been  made  by  Mr.  Charles,  attorney  for  the  defendants. 
We  cannot  assume  that  he  was  opposed  to  entering  an  order  in  favor 
of  his  clients. 

The  rule  certainly  is  that  a  nonsuit  upon  the  facts  should  not  be 
granted  when  there  is  any  evidence  to  go  to  the  jury,  whose  exclu- 
sive province  it  is  to  decide  upon  the  weight  of  conflicting  testi- 
mony. As  was  said  in  the  case  of  Redding  v.  South  Carolina  Bail- 
road  Co.,  3  S.  0.  9,  ^  where  there  has  been  a  total  failure  of  testi- 
mony, as  in  Broton  v.  Frost,  2  Bay,  126;  1  Am.  Dec.  633,  and  Hop- 
kins V.  DeOraffenreid,  id.  441,  there  was  nothing  to  leave  to  the 
jury,  and  it  was  the  duty  of  the  judge  to  nonsuit;  but  as  it  is  said 
in  Rodgers  v.  Madden,  2  BaiL  321,  the  practice  of  ordering  a  non- 
suit in  invitum  for  defective  testimony  is  to  be  pursued  with  cau- 
tion." ffolley  V.  Walker,  7  S.  0.  144.  It  is  the  province  of  the 
judge  to  decide  all  questions  of  law,  and  in  this  case  there  was  a 
mixed  question  of  both  law  and  fact. 

Trial  Justice  Huggins  was  a  judicial  officer,  and  in  the  course  of 
his  official  duties  he  rendered  a  judgment,  which  as  it  afterward 
appeared,  was  void  for  the  want  of  proper  service  of  the  parties. 
One  of  the  questions  was  whether,  as  matter  of  law,  he  was  respon- 
sible for  the  consequences.  Upon  that  point  there  can  be  no  doubt. 
It  is  as  well  settled  as  any  legal  proposition  can  be  that  a  judicial 
officer  is  not  liable  in  damages  for  an  injury  which  may  oome  to  a 
party  by  reason  of  an  error  of  judgment  committed  in  the  discharge 
of  his  duty  where  the  subject-matter  is  within  his  jurisdictioii. 
Without  going  into  the  long  list  of  authorities  in  support  of  this 
proposition,  extending  back  at  least  to  the  time  of  Lord  Ookb,  it 
cannot  be  necessary  to  do  more  than  refer  to  the  case  of  Bradley  y^ 
Fislisr,  13  Wall.  335,  decided  in  the  Supreme  Court  of  the  United 
States  as  late  as  1871,  in  which  the  subject  received  exhaustive  con- 
sideration. 

That  was  an  action  for  damages  by  Mr.  Bradley,  a  lawyer,  againai 
Judge  Fisher  of  the  District  of  Columbia  for  striking  him  from  tiie 
rolls  as  practicing  attorney.  In  delivering  the  judgment  of  ths 
court  Judge  Field  said:  ''The  principle  which  exempts  judges  of 
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courts  of  superior  or  general  authority  from  liability  in  a  civil  action 
for  acts  done  by  them  in  the  exercise  of  their  judicial  functions 
obtains  in  all  countries  where  there  is  any  well-ordered  system  of  jii- 
rispmdence.  It  has  been  the  settled  doctrine  of  the  English  courts 
for  many  centuries,  and  has  never  been  denied,  that  we  are  aware 
ot,  in  this  country.  It  has,  as  Ohancellor  Kent  observes,  ^  a  deep 
root  in  the  common  law."  Yates  y.  Lansing,  5  Johns.  291.  Nor 
can  this  exemption  of  the  judges  from  civil  liability  be  affected  by 
the  motives  with  which  their  judicial  acts  are  performed.  The 
purity  of  their  motives  cannot  in  this  way  be  the  subject  of  judi- 
cial inquiry.  This  was  adjudged  in  the  case  of  Fhyd  v.  Barker, 
reported  by  Ooke  in  1608  (12  Coke,  25),  where  it  was  laid  down  that 
the  judges  of  the  realm  could  not  be  drawn  in  questidn  for  any  sup- 
posed corruption  impeaching  the  verity  of  their  records,  except  be- 
fore the  king  himself,  and  it  was  observed  that  if  they  were  required 
to  answer  otherwise  it  would  '  tend  to  the  scandal  and  subversion  of 
all  justice,  and  those  who  are  the  most  sincere  would  not  be  free 
from  continual  calumniations.'"  This  is  undoubtedly  the  law  in 
reference  to  courts  having  general  authority,  and  it  is  equally  true 
in  respect  to  judges  of  inferior  courts,  except  possibly  as  to  the  right 
to  call  in  question  the  motives  with  which  they  act  —  whether  igno- 
nintly  or  willfully  and  corruptly. 

The  case  of  Reid  v.  Hood,  2  N.  &  McG.  168,  was  very  analogous 
to  this.  That  was  trespass  against  Burdine,  a  justice  of  the  peace, 
and  Hood,  the  plaintiff  in  an  attachment  which  the  said  justice,  at 
his  instance,  had  illegally  issued  against  the  plaintiff.  In  deliver- 
ing the  judgment  of  the  court.  Judge  Richardson*  says:  ^'The 
essential  characteristic  distinction  between  a  judicial  and  a  minis- 
terial officer  is  that  the  former  is  to  give  judgment,  which  requires 
perfect  freedom  of  opinion;  but  the  latter  is  to  execute,  which  sup- 
poses obedience  to  some  mandate  prescribing  what  is  to  be  done,  and 
leaving  nothing  to  opinion.  Now  as  opinion  upon  any  subject  is 
various  and  uncertain,  we  cannot  direct  the  judgment,  but  must 
leave  it  to  the  honest  dictates  of  the  officer's  peculiar  intellect,  upon 
information  acquired;  and  both  information  and  intellect  are  so 
(Afferent  in  different  men  that  it  is  vain  to  look  for  the  same  correct- 
ness of  adjudication.  In  all  judicial  questions  then  the  very  aim 
and  duty  of  the  officer  is  to  give  his  true  opinion  after  due  inquiry. 
If  erroneous,  he  can  no  more  answer  for  the  error  than  for  the  head 
which  Heaven  has  given  him.    All  we  ask  of  such  an  offioer  is  the 
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just  picture  which  has  been  impressed  upon  the  tablet  of  his  intel- 
lect bj  the  fiicts  and  the  law  together;  and  howeyer  discolored  and 
distorted  it  may  come  out,  yet  if  it  be  the  true  image  of  his  intel- 
lectual impression^  we  get  just  what  we  require  and  all  that  he  can 
give.  Opinion  then^  haying  no  fixed  test  or  measure,  no  equal 
scales  nor  weights,  all  we  can  answer  for  is  its  honesty." 

But  it  is  insisted  that  this  principle  shields  a  judicial  officer  from 
pecuniary  responsibility  only  when  the  act  complained  of  is  within 
his  jurisdiction,  and  that  he  is  liable  as  a  trespasser  when  it  is  be- 
yond his  jurisdiction.  It  is  alleged  in  this  case  that  the  trial  justice 
acted  without  jurisdiction,  and  on  that  ground  the  judgment  was 
declared  yoid.  as  shown  by  the  order  in  the  certiorari  proceedings. 
SfcU^  ^  reL  McCall  v.  Cohen,  supra.  It  is  true  that  it  was  held  in 
that  case  "that  a  judgment"  (this  very  judgment)  ''rendered  by 
an  inferior  court  against  a  party  not  brought  within  its  jurisdiction 
by  proper  service  of  process  may  be  set  aside  under  proceedings  by 
certiorari;  "  bat  it  must  not  be  overlooked  that  trial  justice  Hug- 
gins  had  jurisdiction  of  the  subject-matter  in  which  he  rendered 
that  judgment,  although,  the  parties  not  being  properly  before  him, 
it  was  in  fact  not  a  legal  judgiiient.  He  was  not  acting  beyond  his 
jurisdiction,  but  he  erred  in  supposing  that  he  had  acquired  juris- 
diction of  the  persons  of  the  defendants  when  he  had  not.  Having 
jurisdiction  of  the  subject-matter,  whether  he  had  jurisdiction  of 
the  defendants  was  a  matter  for  his  own  determination^  although 
he  might  and  did  decide  that  question  wrong. 

This  distinction  between  excess  of  jurisdiction  and  no  jurisdic- 
tion at  all  is  clearly  made  in  the  case  already  cited  of  Bradley  y. 
Fisher,  ''  The  distinction  here  made  between  acts  done  in  excess 
of  jurisdiction  and  acts  where  no  jurisdiction  whatever  over  the 
subject-matter  exists  was  taken  by  the  Court  of  King's  Bench  in 
Acherley  y»  Parkinson.  In  that  case  an  action  was  brought  against 
the  vicar -general  of  the  bishop  of  Chester  and  his  surrogate,  who 
held  the  consistorial  and  episcopal  court  of  the  bishop,  for  excom- 
municating the  plaintiff  with  the  greater  excommunication,  for 
oontumacy  in  not  taking  upon  himself  the  administration  of  an  in- 
testate's effects,  to  whom  the  plaintiff  was  next  of  kin,  the  citation 
issued  to  him  being  void,  and  having  been  so  adjudged.  The  ques- 
tion presented  was,  whether  under  these  circumstances,  the  action 
would  lie.  The  citation  being  void,  the  plaintiff  had  not  been  le- 
gally brought  before  the  court,  and  the  subsequent  proceedings 
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were  set  aside  on  appeal  on  that  ground.  Lord  Ellbnborough 
observed  that  it  was  his  opinion  that  the  action  was  not  maintain- 
able if  the  ecclesiastical  court  had  a  general  jurisdiction  over  the 
subject  matter,  although  the  citation  was  a  nullity,  and  said  that 
**  no  authority  had  been  cited  to  show  that  the  judge  would  be  liable 
to  an  action  where  he  has  jurisdiction,  but  has  proceeded  erroneously, 
or  as  it  is  termed,  '  inverso  ordine.' " 

Mr.  Justice  Blanc  said  there  was  ^^  a  material  distinction  be- 
tween a  case  where  a  party  comes  to  an  erroneous  conclusion  in  a 
matter  over  which  he  had  jurisdiction  and  a  case  where  he  acts 
wholly  without  jurisdiction;'*  and  held  "that  where  the  subject 
matter  was  within  the  jurisdiction  of  the  judge,  and  the  conclu- 
sion was  erroneous,  although  the  party  should,  by  reason  of  the 
error,  be  entitled  to  have  the  conclusion  set  aside  and  to  be  restored 
to  his  former  rights,  yet  he  was  not  entitled  to  claim  compensation 
in  damages  for  the  injury  done  by  such  erroneous  conclusion,  as  if 
the  court  had  proceeded  without  any  jurisdiction." 

We  see  no  evidence  in  this  case  that  Huggins,  the  trial  justice, 
acted  willfully  or  corruptly  in  rendering  the  judgment.  From  the 
record  it  appears  that  the  defendants  had  been  served  in  the  usual 
way,  and  the  illegality  of  that  service  having  been  made  by  a 
private  person,  without  special  appointment,  was  not  obvious.  It 
is  not  surprising  that  the  trial  justice  made  the  mistake.  Indeed, 
none  but  a  well-informed  lawyer  would  have  known  that  the  ser- 
vice was  illegal  and  void.  It  was  not  shown  that  he  had  any  thing 
to  do  with  making  the  actual  levy  or  detaining  the  mule.  There 
was  nothing  tending  to  connect  him  with  that,  except  perhaps  the 
statement  of  the  deputy  sheriff,  Brown,  that  when  he  was  informed 
of  the  levy,  the  morning  after  it  was  made,  he  replied :  "  All 
right,  go  ahead  ;  *'  and  laughed.  Huggins  denies  this,  but  if  true, 
it  was  before  the  judgment  was  declared  void,  and  afforded  no  evi- 
dence that  in  rendering  the  judgment  he  had  acted  willfully  and 
corruptly.    ' 

As  to  the  other  defendants,  members  of  the  firm  of  Hart  &  Go., 
we  see  no  evidence  that  they  did  more  than  creditors  are  allowed 
to  do  in  collecting  debts,  or  in  any  way  were  to  blame.  They  lived 
in  the  city  of  Charleston,  and  it  does  not  appear  that  any  one  of 
them  was  ever  in  the  county  of  Darlington.  In  the  course  of  busi- 
ness they  sent  a  small  account  for  collection  to  their  attorney,  who, 
in  his  efforts  to  collect  it,  took  such  steps  as  he  thought  proper. 
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When  a  wrii  of  certiorari  was  applied  for  to  set  aside  a  judgment 
he  had  obtained  for  his  clients,  he  resisted  the  application,  and 
when  he  failed,  they  paid  the  costs  as  they  were  required  to  do. 
We  see  in  this  nothing  so  unusual  or  extraordinary  as  to  show  upon 
their  part  either  the  willful  procurement  or  oppressive  ubc  of  an 
illegal  judgment. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 

Court  be  affirmed. 

Judgment  affinnsd. 

SiHPSOK,  C.  J.,  and  McIvbb,  A,  J.,  concurred. 

NoTS  BT  THB  BapoBTnu  — See  Lange  ▼.  Benedict,  78  K.  Y.  13 ;  g.  o.,  20  Ajn.  Rep.  80. 
In  drove  ▼.  Van  Duyn,  New  Jeraej  Oourt  of  Errora  and  Appeals,  a  jiutloe  of  the  peace 
oaoaed  the  plaintiff  to  be  arrested  and  held  him  to  ball  for  onlawfoUy  earfgrinif  away  bnn- 
dlee  of  oomstalkB,  under  a  statute  which  came  no  nearer  to  qpecUjrlng  such  an  o^fft*^ 
than  carrying  awaj  a  stack  of  com.  It  was  held  that  the  lustloe  was  not  civilly  liable. 
Bbasubt,  0.  J.,  observed : 

'*  Most  of  the  general  principles  of  law  pertaining  to  that  branch  of  this  controTeny 
which  relates  to  the  alleged  liability  of  the  defendant  in  this  suit,  who  was  a  Justice  of  the 
peace,  are  so  completely  settled  as  not  to  be  open  to  discussion.  The  doctrine  that  an 
action  will  not  lie  against  a  judge  for  wrongful  commitment,  or  for  an  erroneous  Judg- 
ment, or  for  any  other  act,  made  or  done  by  him  In  his  Judicial  capacity,  is  as  thorougiily 
established  as  are  any  other  of  the  primary  maTims  of  the  law.  Such  an  exempUon  is 
absolutely  essential  to  the  yery  existence,  in  any  Taluable  form,  of  the  Judicial  ofBce  it* 
self  for  a  Judge  could  not  be  either  respected  or  independent,  if  his  motlTes  for  his  ofllclal 
actions  or  his  oonclusions,  no  matter  how  erroneous,  could  be  put  in  question  at  the  in> 
stance  of  every  malignant  or  disappointed  suitor.  Hence  we  find  this  Judicial  immnnJ^ 
has  been  conferred  by  the  laws  of  every  dviiised  people.  That  it  exists  in  this  State  in  its 
fullestextent  has  been  repeatedly  declared  by  our  own  courts.  Such  was  pronounced  by 
the  Supreme  Oourt  to  be  the  admitted  principle  in  the  cases  of  Little  v.  Ifoore,  1  South. 
75;  Taylor  v.  JDoremutf,  iHisnr.  476 ;  Mangold  v.  Thorpe,  4  Yr.  187 ;  and  by  this  court  In 
Loftue  V.  FYaZf  14  ld«  987.  To  this  extent  there  is  no  uncertainty  or  difBeulty^  whatever 
in  the  subject. 

"  But  the  embarrassment  arises  wherean  attempt  is  made  to  expreoai  with  perfect 
deflniteness,  where  It  is  that  acts  done  by  a  Judge,  and  wliich  purport  to  be  Judicial  acts, 
are  such,  within  the  meaning  bf  the  rule  to  which  reference  has  Just  been  made.  It  Is 
said  everywhere  in  the  text-booics  and  decisions  that  the  officer,  in  order  to  entitle  himself 
to  claim  the  Immnnl^  that  belongs  to  Judicial  conduct,  must  restrict  his  action  within 
the  boundsof  his  Jurisdiction,  and  Jurisdiction  has  been  defined  to  be  '  the  author!^  of 
the  law  to  act  offldaUy  in  the  particular  matter  in  hand.*  Cooley  on  Toits,  417.  But 
these  maTlnw,  although  true  in  a  general  way,  are  not  sudlciently  broatf.  to  embrsoe  the 
principle  of  immunity  that  appertains  to  a  court  or  Judge  exercising  a  general  authority. 
Their  defect  is  that  they  leave  out  of  the  account  all  those  cases  in  which  the  oflloer,  in 
the  dischaige  of  his  public  duty,  is  bound  to  decide  whether  or  not  a  particular  case,  under 
the  draumstanoes  as  presented  to  hiuL,  Is  within  his  Jurisdiction,  and  he  ftUls  into  encria 
arriving  at  his  conclusion.  In  sooh  Instances,  the  Judge,  In  pointof  fact  and  law,  has  no 
Jurisdiction  acoording  to  the  definition  Just  given,  over  *  the  particular  matter  in  band,* 
and  yet  in  my  opinion,  plainly,  he  Is  not  responsible  for  the  results  that  wait  upon  his 
mistake.    And  it  is  upon  this  precise  point  that  we  find  confusion  In  the  dedsious. 

**  There  are  certainly  cases  which  hold  that  if  amsgistrate,  in  the  regular  discharge  otf  his 
functions,  causes  an  arrest  to  be  made  under  his  warrant  on  a  complaint  which  does  not 
i^mtafn  the  chaige  of  a  crime  cognisable  by  him,  he  is  answerable  in  an  action  for  the  in- 
jury that  has  ensued.  But  I  think  these  cases  are  deflections  from  the  correct  rule  in  that 
they  make  no  allowance  for  matters  of  doubt  and  dlfflcnlty.    If  the  facts  presented  for 
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the  dedfllon  of  the  jastloe  are  of  UDoertain  signlflcatloii  with  respect  to  their  legal  effect, 
and  he  decides  one  way,  and  exercises  a  cognizanoe  over  the  case,  if  the  superior  court 
in  which  the  question  arises  in  a  suit  against  the  justice  differs  with  him  on  this  close  le- 
gal question.  Is  he  open  by  reason  of  his  error  to  an  attack  by  action  ?  If  the  offloer's  ex> 
emptioii  from  liability  is  to  depend  ou  the  question  whether  he  had  Jurisdictiou  over  the 
particular  case.  It  is  clear  that  such  officer  is  often  triable  under  such  conditions,  because 
the  lilKher  court,  in  deciding  a  doubtful  point  of  law,  may  have  declared  that  some  ele- 
ment was  wanting  In  the  complaint  which  was  essential  to  bring  the  ease  within  the  judi- 
cial competency  of  the  msgistrate. 

' '  But  there  are  many  decisions,  which  perhaps  without  defining  any  very  dear  rule  on 
the  subject,  have  maintained  that  the  judicial  officer  was  not  liable  under  such  condi- 
tions. 

**Theverycoplou8briefof  the  counsel  of  the  defendants  abound  in  such  illustrations. 
As  an  example  we  may  refer  to  the  old  case  of  Choynne  v.  PooTs,  8  Lutw.  887,  in  which  it 
was  held  that  the  justice  was  justified  because  he  had  reason  to  believe  that  he  had  jur- 
isdiction, although  there  was  an  arrest  in  an  action  which  aroee  out  of  the  jnstice^s  juris- 
diction. This  case  has  been  since  approved  in  Kemp  v.  NevUU,  10  G.  B.  (N .  8.)  660.  Here 
if  the  test  of  official  liability  had  been  the  mere  fact  of  the  right  to  take  cognisance  over 
the  particular  matter  in  hand,  considered  in  the  light  of  strict  legal  rules,  this  decision 
would  have  been  the  opposite  of  what  it  is.  In  the  same  way,  the  subject  Is  elucidated 
iaBrCttoCnv.  Jnnnalf^d,  1  Brod.  and  B.  482,  the  facts  being  a  conviction  bya  justkseof  a 
person  of  having  gunpowder  in  a  certain  boat,  a  special  act  authorizing  the  detention  of 
any  suspected  boat,  and  when  the  magistrate  was  sued  in  trespass  for  an  illegal  convic- 
tion. It  WM  declared  that  tho  plafaitlff,  in  order  to  show  the  defendant's  want  of  oognl- 
sance  over  the  proceedings  leading  to  the  conviction,  could  not  give  evidence  that  the  craft 
In  qoestSon  was  a  vessel  and  not  a  boat,  because  the  justice  had  judldally  detennlned  that 
point  And  in  this  case  likewise  the  test  of  jurisdiction  in  the  magistrate  in  point  of  fact 
and  of  law  was  rejected;  and  inquiry  into  the  authority  by  force  of  which  the  proceed- 
ing had  been  taken  disallowed,  for  the  reason  that  such  question  had  been  passed  upon  by 
the  magistrate  himself,  the  point  being  before  him  for  adjudication.  The  same  doctrine 
was  promulgated  in  explicit  and  forcible  terms  by  Mr.  Justice  F^sld  delivering  the  opinion 
of  the  Supreme  Court  of  the  United  States,  in  the  case  of  Bradley  v.  t%8her,  18  Wall.  885, 
this  being  his  language :  *'  If  a  judge  of  a  criminal  court,  invested  with  general  criminal 
jurisdiction  over  offensesoommitted  within  a  certain  district,  should  hold  a  partloular  act  to 
be  apubiic  offense  which  is  not  by  the  law  made  an  offense,  and  proceed  to  the  arrest  and 
trial  of  a  party  charged  with  soch  act,  no  personal  liability  to  civil  action  for  such  acts 
would  attach  to  the  judge,  although  these  acts  would  be  in  excess  of  his  jurisdiction,  or 
of  the  jurisdiction  of  the  court  held  by  him,  for  titese  are  particulars  for  his  judicial  con- 
sideration,  whenever  his  general  jurisdiction  over  the  subject-matter  is  invoked.* 

**TlMSe  decisions,  in  my  estimation,  stand  upon  a  proper  footing,  and  many  others  of 
the  same  kind  mli^t  be  referred  to,  but  such  course  is  not  called  for,  as  It  must  be  ad- 
mitted that  there  is  much  contrariety  of  results  In  this  field,  and  the  references  above  given 
are  amp^  sufficient  as  illustrations  for  my  present  purpoees .  The  assertion,  I  think,  may 
be  safely  made,  that  the  great  weight  of  judicial  opinion  is  in  opposition  to  the  theory  that 
if  a  judge,  as  a  matter  of  law  and  fact,  has  not  jurisdiction  over  the  particular  case, 
thereby,  in  all  cases,  he  incun  allablllty  to  be  sued  by  any  one  Injuriously  affected  by  his 
assumption  of  cognisance  over  it.  The  doctrine  that  an  officer,  having  general  powers  of 
adjudication,  must  at  his  peril  pass  upon  the  question,  which  Is  often  one  difficult  of  solu- 
tion, whether  the  tacts  before  him  place  the  given  case  under  his  cognisance.  Is  as  un- 
ressonable  as  It  is  impolitic.  Such  aregulation  would  be  applicable  aUke  to  all  courts  and  to 
all  judicial  officers  acting  under  a  general  authority,and  it  would  thus  involve  in  its  liabilities 
all  tribunals  except  those  of  last  resort.  It  would  also  sul^Mtto  suit  persons  participating 
in  the  execution  of  orders  and  judgments  rendered  in  the  absence  of  a  real  ground  of  jur- 
isdiction. By  force  of  such  a  rule,  if  the  Supreme  Oourt  of  this  State,  upon  a  writ  being 
served  In  a  certain  manner,  should  declare  that  it  acquired  Jurisdiction  over  the  defend- 
ant, and  judgment  should  be  entered  by  deftolt  against  him,  and  if  upon  error  brought 
this  oourt  should  reverse  such  judgment  on  the  ground  that  the  service  of  the  writ  in  qnes- 
ti'so  did  not  give  the  inferior  oourt  jurisdiction  of  the  case,  no  reason  can  be  assigned  why 
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the  jQBtloesof  the  Sapreme  Oonrt  shoold  not  be  Usble  to  mit  for  may  teJorioiM 
qnenoes  to  the  defeodant  pcooeecUng  from  their  judgment.    As  I  have  oUd,  in  my  Jvdff- 
ment  the  Jiirlsdiotiooal  test  as  the  measure  of  judicial  responstbfUtj  must  be  rejected. 

'*  Nevertheless  It  must  be  conceded  that  it  Is  also  plain  that  In  maaj  cases  a  transgres- 
sion of  the  boundaries  of  his  jurisdiction  bj  a  judge  will  impose  upon  him  a  liability  to  an 
action  in  farorof  the  person  who  has  been  injured  by  snob  eroess.  If  a  magistrate  shoold 
of  his  own  motion  without  oath  or  oomplalot  being  made  to  him,  on  mere  heamay,  isne 
a  warrant  and  cause  an  arreat  for  an  alleged  larceny,  it  cannot  be  doubted  that  the  penon 
so  Illegally  Imprisoned  could  seek  redren  by  a  suit  against  such  officer.  It  would  be  no 
legal  answer  for  the  magistrate  to  asaert  that  he  had  a  general  oognismoe  over  criminal 
offenses,  for  the  conclusive  reply  would  be  that  the  particular  case  was  not.  by  any  form 
of  prooeeding,  put  under  his  authority. 

*'  FVom  these  legal  conditions  of  the  subject  my  inference  is  that  the  true  mle  with 
spect  to  the  actionable  responsibility  of  a  judicial  officer,  having  the  right  to  ezero 
end  powers,  is  that  he  Is  so  responsible  in  any  given  case  belonging  to  a  dass  over  whldi 
he  hasoognixanoe,  unless  such  case  Is  by  complaint  or  other  prooeeding  put  at  least  oolor> 
ably  under  his  jurisdictioo.  Where  the  judge  is  called  upon  1^  the  flacts  beCore  him  to 
decide  whether  his  authority  extends  over  the  matter,snch  an  act  Is  a  judicial  act  andsadi 
officer  is  not  liable  In  a  suit  to  the  person  affected  by  his  decision,  whether  such  decision  lie 
ri^t  or  wrong.  But  when  no  ftets  are  present,  or  only  such  facts  as  have  neither  legal 
value  nor  color  of  le^tal  value  In  the  affair,  then  In  that  event,  f6r  the  magistrate  to  take 
jurisdiction  is  not  In  any  manner  the  performance  of  a  judicial  act,  but  simply  the  com- 
mission  of  an  official  wrong.  This  criterion  seems  a  reasonable  one,  it  proteetsa  judge 
against  the  consequences  of  every  error  of  judgment,  but  It  leaves  him  answerable  for  the 
commission  of  wrong  that  is  praotioaUy  willful.  Such  protection  is  neoeasaiy  to  the  inde- 
pendence and  usefulness  of  the  judicial  officer,  and  sneh  rasponilbHlty  li  tmpottaat  to 
guard  the  dtlaen  against  official  opprearion." 


McGowAK  V.  Hett. 
(108.  a  en.) 

Marrioffe  —  anU-n/upHal  canceitatuie  -^ftraiud. 

A  man,  in  consideration  of  intended  marriage,  bat  with  intent  to  defiMuI  his 
creditors,  conveyed  to  his  intended  wife  big  entire  estate.  She  wms  ignonuit 
of  Lis  f  randolent  parpoee,  bat  knew  that  the  deed  oonvejred  his  entire  eetat& 
BM,  that  the  wife  was  afiRscted  by  the  fnad,  and  the  deed  wae  Told.* 

rpHE  opinion  states  the  case. 

Holmes  dk  Simpson,  for  appellant. 

J.  W.  Fsrguson  and  B.  W.  Sail,  for  defendants. 

Pbkbsley,  a.  a.  J.    The  personal  estate  of  WOliaoi  Hitt  was 
sold  by  his  administratrix  in  Noyember,  1861,  and  his  son  Henry 

*  Bee  Otis  v.  ^psneer  (HIS  JSL  OP),  40  Am.  Rep.  S17. 
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and  son-in-law  Marion  Andrews  then  bought  some  of  said  prop- 
erty and  settled  for  it  by  sealed  notes,  to  both  of  which  Martin 
Hitt  was  one  surety,  and  B.  L.  Hitt  was  the  other  as  to  the  note  of 
Marion  Andrews. 

Martin  Hitt  was  sned  on  said  notes  in  March,  1867.  At  that 
time  Marion  Andrews  was  liying  in  Mississippi.  His  other  surety, 
B.  L.  Hitt,  had  died,  leaving  an  estate  of  13,500.  His  adminis- 
trator paid  all  his  debts  except  those  due  to  estate  of  William  Hitt. 
Why  he  did  not  pay  the  said  sealed  note,  or  whether  any  effort  was 
made  to  fix  devastavit  on  him  for  its  non-payment,  dees  not  appear. 
Henry  ffitt  was  then  aliye,  but  died  in  1873.  He  and  Marion  An- 
drews, by  virtue  of  his  marital  rights  in  his  wife's  share,  were  dis- 
tributees of  William  Hitt's  estate.  It  is  not  proved  when,  if  ever, 
their  shares  were  paid  to  them,  nor  is  any  reason  shown  why  their 
shares  were  not  applied  to  extinguish  their  said  notes.  Suits  thereon 
against  Martin  Hitt  were  pending  until  June,  1875,  and  judgments 
were  recovered  against  him.  The  long  delay  arose  from  failure  to 
hold  the  courts  and  from  other  causes  not  stated* 

Martin  Hitt  married  his  present  wife  in  November,  1868,  then 
settling  on  her  all  his  visible  estate.  The  marriage  was  stated  as 
the  consideration,  but  his  express  purpose  was  to  avoid  payment  of 
said  notes.  She  did  not  know  of  that  purpose  and  made  no  inquiry 
on  the  subject  of  his  indebtedness.  Afterward  in  December,  1873, 
she  and  he  sold  one  of  the  plantations,  thus  settled,  to  their  co-de- 
fendant Aaron  Wells,  for  full  consideration  secured  by  mortgage  of 
said  plantation.  He  knew  of  her  title  and  of  the  said  suits  against 
Martin  Hitt,  and  was  cautioned  not  to  buy  said  land,  but  nothing 
appears  in  the  testimony  which  indicates  that  said  sale  was  made  as 
a  further  attempt  by  Martin  Hitt  to  put  his  land  more  certainly 
out  of  reach  of  his  creditors,  and  such  intent  by  him  would  seem  to 
be  rebutted  by  the  fact  that  said  sale  was  on  credit,  secured  by 
mortgage. 

Mary  Hitt,  administratrix  of  William  Hitt,  died  after  recovering 
said  judgments,  and  plaintiff,  as  administrator  de  bonis  nan,  filed 
this  complaint  in  November,  1877. .  It  alleges  fraud  in  said  settle- 
ment, seeks  to  set  aside  both  the  settlement  and  the  conveyance  to 
Aaron  WeHs,  and  alleges  that  the  fraud  was  discovered  within  foui 
years.  The  Oircuit  judge  holds  that  said  settlement  was  a  fraud, 
and  that  its  contents  are  such  as  to  affect  the  wife  with  the  fraud, 
though  she  was  ignorant  of  the  other  facts,  but  he  dismisses  the 
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complaint  becanse  he  Btustains  defendants'  plea  of  the  statnte  of 
limitationB. 

Plaintiff  appeals  on  the  qnestion  of  the  statute,  and  defendants 
appeal  from  that  portion  of  the  decree  which  holds  that  the  wife  is 
affected  by  the  fraud  of  the  husband. 

The  case  of  Davidson  v.  Graves,  Riley  Oh.  246,  fully  sustains 
the  Oircuit  decree  in  this  case  on  the  fraud  question.  It  is  most 
earnestly  argued  before  us  that  said  case  is  clearly  in  conflict  with  a 
long  series  of  well  considered  cases  which  conclusively  settle  that 
marriage  is  a  sufficient  consideration  to  uphold  a  settlement  by 
an  insolvent  person,  even  though  fraud  be  thereby  intended,  if 
the  wife  be  ignorant  of  that  intent.  We  concede  that  doctrine 
to  be  so  settled,  and  it  seems  to  us,  to  be  fully  recognized  in  the 
case  of  Davidson  v.  Graves, 

In  that  case,  two  settlements  were  before  the  court  —  one  ante- 
nuptial, and  the  other  post-nuptial — the  former,  being  a  settle- 
ment by  the  son  of  Admiral  Graves,  is  that  to  which  the 
chief  portion  of  said  decision  relates.  It  was  a  settlement  with- 
out precedent,  in  that  it  conveyed,  in  consideration  of  marriage, 
the  whole  estate  of  the  husband.  None  of  the  settlements  in  any 
of  the  previous  cases  had  attempted  such  wholesale  fraud. 

In  Tunno  v.  Trevesant,  2  Desaus.  264,  the  husband  was  engaged  in 
merchandise  as  one  of  a  partnership.  He  settled  upon  the  in- 
tended wife  all  his  private  estate.  But  before  that  settlement 
was  accepted,  the  friends  of  the  wife  made  proper  inquiry,  and 
were  satisfied  that  the  assets  of  the  partnership  were  suiSficient 
to  pay  its  debts.  Those  assets  proved  insufficient,  bat  the  court 
held,  that  as  due  diligence  had  been  used  by  the  friends  of  the 
wife,  her  rights  in  said  settlement  could  not  be  affected  by  the 
subsequent  discovery  that  the  partnership,  of  which  the  husband 
was  a  member,  was  insolvent  at  the  time  of  the  settlement. 

But  in  Davidson  v.  Graves,  and  also  in  this  case,  the  whole 
estate  of  the  husband  was  conveyed  away,  nothing  whatever  be- 
ing reserved  for  the  payment  of  any  debts,  however  small  or  fe  . 
The  very  contents  of  such  a  settlement  are,  at  least,  sufficient  no- 
tice of  fraud  to  make  it  the  imperative  duty  of  the  wife  to  in- 
quire whether  it  could  be  honestly  made.  There  was  no  such 
inquiry  in  Davidson  v.  Graves,  and  none  in  this  case.  The  wife 
is  therefore  regarded  as  having  the  knowledge  which  proper  in- 
quiry would  have  given  her,  and  she  is  therefore  affected  bv  the 
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fraud  involyed  in  the  settlement.  This  is  the  principle^  which  ap- 
plied to  the  special  facts  in  the  case  of  Orav$8  t.  Davidson^  places 
it  in  complete  harmony  with  the  previons  cases,  and  leayes  it  un- 
assailable. 

[Omitting  the  other  qnestion.] 

The  Circuit  decree  is  affirmed  and  the  appeal  dismissed. 

Judgment  affirmed. 

FBAflOp  and  MoIyib,  A.  A.  JJ.,  oononrred  on  this  point 
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LOXnSVILLB  AKB  NaSHYILLE  RA.ILBOAD  OOMPAHT  ▼• 
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Oarrier  —  liabiUiy  qf  eonneeting^  for  haffffage. 

The  fint  of  a  connecting  line  of  rallwnj  canien,  aelUiig  a  ooupon  tkfcel 
and  giving  a  baggage  check  for  a  point  beyond  ita  own  teiminiia^  wKboat 
limiting  its  responsibility,  is  liable  for  loss  of  the  .baggage  on  the  loote  by 
a  sabsequent  carrier.    (See  noie,  p.  664.) 

ACTION  for  Ices  of  baggage.    The  opinion  statea  the  fiMjta. 
The  phuntifl  had  judgment  below. 

I!8i$8  d  Elktti  for  railroad  company. 

Z.  B.  MeFarland,  for  Weaver. 

OooPEB,  J.  The  judge  of  the  Oircnit  Oonrt  tne  ihia  oaaa 
withont  a  jury,  and  rendered  judgment  m  &yor  of  the  phuntill 
below,  Jane  R  Weaver,  against  the  Lonisville&NashTine  Bailroad 
Company  for  the  amoont  claimed  for  loss  of  baggage,  and  iii0 
company  appealed. 
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The  trial  judge  found  that  the  plaintifF  purchased  from  the 
agent  of  the  defendant  at  Memphis  through  coupon  tickets  for 
herself  and  family  from  Memphis,  Tennessee,  via  Milan,  SL  Louis 
and  Omaha,  to  San  Francisco,  Oalif  omia,  and  started  on  the  trip 
May  29, 1877 ;  that  her  baggage  was  checked  by  defendant's  agents 
at  Memphis  from  that  city  to  Omaha;  that  this  baggage  was 
deliyered  in  good  order,  on  the  same  day,  by  the  defendant  to  the 
next  connecting  road  at  Milan  in  this  State,  and  that  the  loss  sued 
for  occurred  before  the  plaintifF  with  her  baggage  reached  Omaha. 
The  judge  further  found  that  the  plaintifF,  upon  discoyering  her 
loss  after  she  arriyed  at  San  Francisco,  applied  to  the  Union  and 
Central  Pacific  Railroad  companies  for  compensation  for  the  loss ; 
that  the  companies  denied  any  liability,  but  upon  the  return  trip 
of  the  plaintifF  in  Koyember,  allowed  her  a  deduction  of  between 
one  and  two  hundred  dollars  on  the  cost  of  transportation  over 
their  roads  to  Omaha,  in  consideration  of  her  release  of  all  claim' 
against  the  said  Union  and  Pacific  Railroad  companies  for  the 
alleged  loss,  and  that  the  plaintifF  agreed  in  writing  to  these  terms. 

The  tickets  issued  by  the  defendant  to  the  plaintifF  contained  a 
separate  coupon  for  each  railroad  company  oyer  whose  road  she 
would  pass  e7i  route,  the  defendant's  road  only  extending  from 
Memphis  to  Milan.  Each  coupon  contained  a  memorandum  that 
it  was  issued  by  the  defendant,  the  name  of  the  railroad  company 
owning  that  part  of  the  line,  and  the  names  of  the  places  at  which 
that  part  of  the  line  commenced  and  ended.  The  coupons  did  not 
purport  on  their  face  to  be  issued  by  the  seyeral  companies,  nor 
were  they  signed  with  any  name.  The  only  signature  was  that  of 
the  general  ticket  agent  at  the  end  of  the  last  coupon.  The  check 
given  for  the  baggage  was  the  usual  metal  check. 

The  judgment  rendered  was  for  the  full  amount  claimed  without 
deduction. 

It  is  well  settled  that  a  railroad  company,  as  a  common  carrier, 
may  contract  to  carry  to  a  point  beyond  the  terminus  of  its  own 
line  so  as  to  become  liable  for  its  delivery  at  that  point,  and  that 
the  liability  thus  attaching  at  the  commencement  will  continue 
throughout  the  whole  transit,  all  connecting  lines  of  carriers  em- 
ployed in  furthering  and  completing  such  transportation  becoming 
its  agents,  for  whose  defaults  it  is  responsible.  Raitroctd  v.  Stockard, 
11  Heisk.  568 ;  Hutch,  on  Carriers,  §  145.  But  the  courts  are  not 
in  accord  as  to  what  will  prima  facie  constitute  such  a  contract* 
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In  England  the  courts  from  the  first  adopted  the  rule,  to  which 
they  haye  firm]y  adhered,  that  where  a  railroad  company,  as  a  com- 
mon cai*rier,  receives  goods  directed  to  a  place  beyond  the  terminus 
of  its  own  line,  without  limiting  its  responsibility  by  express  agree- 
ment, such  receipt  of  the  goods,  so  directed,  is  prima  facie  evidence 
of  an  undertaking  to  carry  the  goods  to  the  place  to  which  they  are 
directed,  and  all  connecting  railroad  companies  or  other  carriers 
along  the  route  are  merely  the  agents  of  the  first  company.  The 
latter  is  alone  subject  to  suit  for  any  loss  or  damage  to  the  goods, 
the  other  companies  not  being  responsible  to  the  owner  for  want  of 
privity  of  contract.  Muschamp  v.  Raihoay  Uo,,  8  M.  &  W.  421. 
The  same  rule  has  been  applied  to  a  through  contract  for  the 
carriage  of  a  passenger  and  his  baggage.  Mytton  y.  Railway  Co., 
4  H.  &  N.  415. 

The  rule,  founded  as  it  is  on  eommon  law  principles,  has  much 
to  recommend  it  by  reason  of  its  uniformity  and  simplicity,  and 
has  been  found  to  work  well  for  the  comparatively  short  distances 
of  carriage  in  the  British  island.  It  has  been  followed  by  the  courts 
of  a  number  of  States  in  this  country,  but  modified  generally  so  as 
to  give  an  action  against  the  carrying  company  actually  guilty  of 
the  wrong  out  of  which  the  cause  of  action  arises,  although  not  the 
original  contracting  company.  All  of  the  American  courts,  perhaps, 
except  it  may  be  of  Georgia,  concur  in  adopting  the  English  rule, 
with  the  modification  suggested  wherever  the  contract  is  clearly  a 
through  contract,  or  the  circumstances  show  that  the  contracting 
company  has  an  interest,  as  partner  or  otherwise,  in  the  entire 
route.  Hutch,  on  Carriers,  §  160.  The  courts  of  the  State  of 
Georgia  seem  to  have  adopted  the  English  rule  without  qualification. 
Many  of  the  State  courts  have  been  led  to  modify  the  rule  not  only 
in  allowing  the  actually  defaulting  carrier,  other  than  the  first,  to 
be  sued,  but  in  the  matter  of  the  prima  facie  evidence  of  a  through 
conti-act  and  the  burden  of  proof.  The  reason  of  the  latter  modi- 
fication may  probably  be  found  in  the  greater  distances  of  carriage 
in  this  country  and  the  larger  number  of  connecting  lines.  Another 
cause  for  the  change  of  the  burden  of  proof  may  be  also  found  in 
the  form  of  through  ticket,  known  as  the  coupon  ticket,  used  by 
our  roads. 

The  question  has  been  before  this  court  on  several  oocasions.  In 
the  earliest  of  the  cases,  the  suit  was  brought  by  a  passenger  against 
the  first  carrier  for  the  failure  of  the  second  earner  to  comply  with 
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the  contract.  The  defendants  sold  to  the  plaintiS  a  through  ticket 
from  NashTille  to  Memphis.  The  defendants  were  the  proprietors 
of  a  stage  line  for  the  first  part  of  the  route.  Another  company 
owned  the  residue  of  the  stage  line  to  the  point  where  it  connected 
with  the  Memphis  &  Charleston  Railroad,  which  ran  thence  to 
Memphis.  By  an  arrangement  between  these  three  parties,  it  was 
agreed  that  passengers  might  pay  the  whole  fare  at  either  end  of 
the  line,  and  receiye  a  through  ticket.  There  was  no  proof  to  show 
that  the  plaintiff  knew  of  the  arrangement  between  the  carriers. 
''We  think/'  says  Habbis,  J.,  who  deliyers  the  opinion  of  the 
oourt,  ''  that  when  the  defendants  receiyed  the  plaintiff's  money 
«nd  gave  him  a  through  ticket,  they  thereby  became  bound  for  his 
transportation  on  the  entire  line,  and  that  he  was  entitled  to  a  strict 
performance  by  the  defendants  of  their  undertaking,  or  to  recoyer 
43ompensation  in  damages  for  any  breach  thereof.  The  arrangement 
between  the  defendants  and  the  proprietors  of  other  portions  of  the 
line  was  a  matter  with  which  the  plaintiff  had  nothing  to  do.  He 
was  no  party  to  that  agreement,  nor  was  he  bound  to  look  to  any 
person  for  the  performance  of  the  defendants'  undertaking  but 
themselyes.  If  either  party  was  guilty  of  a  breach,  that  was 
a  matter  of  adjustment  between  themselyes.  By  the  ar- 
rangement the  proprietors  at  each  end  of  the  line  were  au- 
thorized to  receiye  the  fare  and  giye  through  tickets  to  show 
that  they  had  undertaken  and  receiyed  pay  for  the  trans- 
portation of  the  passenger  oyer  the  entire  line,  and  the  proprietors 
of  the  other  portions  of  the  line  were  their  agents,  whom  they 
trusted  to  perform  that  part  of  the  contract  which  lay  on  that  por- 
tion of  the  line  owned  by  them.  If  this  yiew  of  the  subject  be  cor- 
rect, and  we  think  it  is,  then  it  was  wholly  immaterial  whether  the 
plaintiff  knew  of  this  arrangement  or  not.  If  the  defendants,  when 
they  sold  plaintiff  the  ticket,  intended  that  he  should  risk  the  pro- 
prietors of  the  other  portions  of  the  line  to  carry  him  through,  then 
they  should  haye  so  stipulated,  and  informed  him  frankly  of  this 
arrangement,  so  that  he  might  with  full  knowledge  of  the  facts  have 
elected  whether  he  would  pay  the  entire  fare  and  take  through  tick- 
-ets,  or  pay  them  only  for  that  portion  of  the  line  of  which  they  were 
tlie  proprietors,  and  make  his  own  arrangements  for  the  balance 
of  the  journey.  They  assumed  however  to  caiary  him  through  and 
are  responsible  ior  the  undertaking."  Carter  y.  Peck,  4  Sneed,  203. 
In  the  case  of  the  East  Tenn.  A  Va.  R.  Co.  y.  Nelson,  1  Cold. 
Vol.  XLTl  —  S3 
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276,  the  suit  was  for  the  failure  on  the  part  of  the  railroad  company 
to  transport  wheat,  shipped  to  New  York,  in  dne  time,  under  ? 
special  contract.  **  If,"  say  the  court,  ^*  the  earner,  or  his  senrant 
within  the  scope  of  his  employment,  enter  into  any  special  contract 
to  deliver  in  any  particular  time  and  place,  even  beyond  the  ter- 
minus of  his  particular  route,  it  will  be  binding/' 

In  the  case  of  the  Bctst  Tenn,  <6  Va.  R,  Co.  y.  Jiogers,  6  Heisk. 
143,  the  plaintiff  shipped  freight  at  Chattanooga  to  Atlanta,  Oeorgia, 
taking  a  receipt  from  the  defendant  of  the  delivery  of  the  articles 
''  to  be  forwarded  "  by  the  East  Tennessee  and  Georgia  railroad, 
subject  to  freight  and  the  regulations  of  the  company.  The  articles 
consisting  of  provisions  were  spoiled  and  rendered  valueless  by  the 
negligent  detention  of  the  agents  of  the  connecting  road.  A  re- 
covery against  the  first  company  was  sustained.  Judge  Fbeemak, 
who  delivers  the  opinion  of  the  court,  notices  the  conflict  between 
the  English  and  American  rulings,  and  cites  the  previous  decisions 
of  this  court.  '^  These  cases,"  he  says,  '^  follow  the  principles  of 
the  English  decisions,  and  we  thiiik  lay  down  the  sounder  doctrine 
on  the  subject."  The  rule  adopted  is  that  a  carrier,  by  simply 
taking  charge  of  goods  delivered  to  him  for  carriage,  marked  and 
destined  to  a  particular  place  beyond  the  terminus  of  his  own  road, 
without  an  express  limitation  of  his  responsibility,  and  a  forHori 
if  he  undertakes  in  terms  to  deliver,  which  is  the  meaning  of  the 
words  '^  to  be  forwarded,"  is  bound  to  deliver  at  the  place  in  due 
time.  *^  It  would,"  adds  the  judge,  ^'  seriously  incommode  the 
business  of  the  country,  if  when  property  is  shipped  by  one  road 
and  must  pass  over  more  than  this  road  in  order  to  reach  its  destina- 
tion, the  shipper,  in  case  of  injury  to  his  goods,  is  to  inquire  how 
many  routes  and  how  many  different  companies  make  up  the 
line  between  the  place  of  shipment  and  delivery,  or  to  determine 
at  his  peril  which  company  is  liable  for  the  injury." 

In  the  subsequent  case  at  the  same  term  of  the  WeBiem  dt  At- 
lantic  H.  Co.  v.  McElwee,  6  Heisk.  208,  the  charge  of  the  trial 
judge  in  accordance  with  the  rulings  in  the  previous  cases  was  sus- 
tained. Judge  Fbeemak,  who  delivers  the  opinion  of  the  court, 
again  reviews  the  conflicting  decisions,  and  after  expressing  the 
opinion  that  the  tendency  of  the  later  American  rulings  is  in  fiivor  of 
the  English  rule,  adds  that  the  case  of  Carter  v.  P$ck,  '^  is  an  em- 
phatic indorsement  of  the  English  rule,  and  is  the  proper  one  in 
all  such  cases." 
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The  next  case  in  our  reports  raised  the  question  of  the  liability 
of  an  intermediate  carrier  to  deliver  goods  promptly  to  the  next  cai*- 
rier.  The  goods  had  been  shipped  at  Philadelphia  on  the  Pennsyl- 
vania Central  railroad,  directed  to  Linton,  Kentucky,  under  a  con- 
tract which  limited  the  Pennsylvania  company  to  the  terminus  of 
its  road,  "and  the  proof  indicated  that  the  liability  of  the  delin- 
quent road,  the  Louisville  and  Nashville  railroad,  was  to  be  gov- 
erned by  the  same  contract. "  Judge  MoFablakd,  who  delivered 
the  opinion  of  the  court,  refers  to  the  two  preceding  cases  as  then 
recently  decided,  and  as  holding,  "that  where  there  are  two  connect- 
ing lines  of  railway,  and  one  road  receives  goods  for  transportation 
marked  and  consigned  to  a  point  beyond  the  terminus  of  its  own 
road,  but  on  the  line  of  the  connecting  road,  the  road  first  receiv- 
ing the  goods  will  be  held  liable  for  their  delivery  at  their 
destination,  unless  this  liability  is  limited  by.  express  contract." 
"These  cases,"  he  adds,  "somewhat  change  the  rule  followed  by 
perhaps  a  majority  of  the  American  cases,  and  follow  the  English 
rule."    Lauisvilh  &  NioihviUe  JR.  Go,  v.  Campbell^  7  Heisk.  253. 

Shortly  afterward  this  court  heard  and  disposed  of  the  case  of 
FursfenheimY.  Memphis  <&  Ohio  R.Co.,  9  Heisk.  238.  The  plaint- 
iff bought  from  the  Pennsylvania  Railroad  Company  in  Kew  York 
a  through  coupon  ticket  from  New  York  to  Memphis.  He  received 
metallic  checks  for  his  baggage  calling  for  Memphis.  His  coupon 
ticket  was  recognized  and  the  coupons  taken  up  by  the  railroad 
companies  along  the  route.  The  proof  tended  to  show  that  the 
breaking  into  the  baggage  and  loss  of  contents,  for  which  the  suit 
was  brought,  occurred  on  the  Pennsylvania  road.  The  suit  was 
against  the  last  carrier.  Nicholson,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  undertakes  to  discuss  the  legal  import  and  extent 
of  the  contract  between  the  plaintiff  and  the  Pennsylvania  com- 
pany, concluding  thus:  "All  we  have  before  us  is  the  simple  fact 
that  the  Pennsylvania  Central  Company  sold  plaintiff  tickets  which 
were  recognized  as  good  along  the  whole  line,  and  which  carried 
him  to  Memphis.  Without  other  facts  and  circumstances  proven, 
we  are  bound  to  hold  that  the  Pennsylvania  Central  Company  un- 
dertook for  itself  to  transport  plaintiff  and  his  baggage  to  Hem- 
phis,  and  that  as  there  is  no  privity  shown  between  plaintiff  and 
the  defendants,  the  latter  cannot  be  held  responsible  for  the  loss 
shown  to  have  occurred  before  the  baggage  reached  their  road." 
This  conclusion,  it  will  be  observed,  is  also  in  accord  with  the  Eng- 
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liab  rule^  in  so  far  as  it  requires  privity  of  the  contract  to  sustain 
an  action  against  any  of  the  carriers  other  than  the  one  in  default. 

Afterward^  the  direct  question  of  the  liability  of  the  intermediate 
carrier  of  freight  for  his  own  default  was  raised.  A  lot  of  fruit 
trees  was  shipped  in  North  Carolina^  directed  to  the  plaintiff  at 
Jackson,  Tennessee,  which  the  defendant,  the  Memphis  &  Charles- 
ton Bailroad  Company,  received  from  a  preceding  carrier,  and  failed 
to  deliver  to  the  succeeding  carrier  because  the  latter  refused  to  pay 
the  accrued  freights.  The  trial  judge  instructed  the  jury  that  if 
the  defendant  received  the  packages,  directed  to  the  plaintiff  at 
Jackson,  Tennessee,  without  any  special  contract  limiting  their  un- 
dertaking, the  law  imposed  upon  the  company  the  obligation  to 
deliver  the  goods  at  their  destination,  and  they  would  not  be  ex- 
cused by  the  facts  relied  on.  **  This,''  says  Judge  HcFarulkd, 
delivering  the  opinion  of  the  court,  ''is  in  accord  with  the  cases 
recently  decided  by  the  court  of  Western  d  Atlantic  R.R.  Co.  v.  Mc- 
Blwee.  In  these  cases  the  question  was  fully  discussed,  and  need 
not  be  again  examined."    Railroad  v.  /Packard,  11  Heisk.  568. 

The  question  again  came  before  the  court  at  the  April  term,  1877, 
at  this  place.  Ooods  were  shipped  at  Cincinnati,  packed  in  boxes 
or  cases,  directed  to  the  plaintiffs  at  Somerville,  Tennessee,  and  de- 
livered to  the  Louisville,  Cincinnati  and  Lexington  Railroad  Com- 
pany. This  company  gave  a  receipt,  specifying  that  the  goods  were 
to  be  transported,  and  delivered  to  the  Louisville  and  Nashville 
Railroad  Company  at  Louisville,  subject  to  certain  conditions  noted. 
One  of  the  conditions  was  that  the  liability  of  the  company  should 
terminate  upon  the  delivery  of  the  goods  to  the  next  line  of  trans- 
portation. The  defendant  was  the  last  carrier  in  the  line.  The 
boxes  were  delivered  by  the  defendant  to  the  plaintiff,  who, 
upon  opening  them,  discovered  that  some  of  the  goods  were  miss- 
ing. It  was  admitted  ^'  that  the  goods  were  lost  somewhere  between 
Cincinnati  and  Somerville,  but  where  is  not  known."  It  was  agreed, 
upon  the  authority  of  Ftirsfenheim's  case,  that  the  action  could  not 
be  maintained  because  there  was  no  privity  of  contract  between 
plaintiffs  and  defendant.  But  it  was  held  that  the  reason  only  ap- 
plied where  the  loss  sued  for  occurred  upon  the  line  of  the  company 
with  whom  the  contract  was  made,  and  that  there  was  no  intima- 
tion in  Furstenhrim^s  case  that  an  action  might  not  have  been  main- 
tained against  the  last  company  for  its  own  default.  And  it  was 
expressly  held  that  upon  the  delivery  of  the  goods  to  the  defendant 
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it  became  liable  for  them  as  a  common  carrier,  subject  at  most  only 
to  the  limitations  stipulated  for  on  its  behalf  by  the  first  company. 
The  judgment  against  the  defendant  was  sustained  upon  the  ground 
that  the  defendant  admitted  the  receipt  of  the  goods  without  ob- 
jection,  and  that  it  was  impossible  for  the  plaintifb  to  show  where 
the  loss  occurred.  '^  Upon  grounds  of  public  policy/'  says  McFa&- 
LAKDy  J,y  in  deliyering  the  opinion,  'Mt  is  better  to  put  upon  the 
carrier  the  duty  of  tracing  up  the  loss,  and  fixing  it  upon  the  party 
first  liable,  than  to  put  the  duty  on  the  owner/'  M,  dk  0.  R,  Co. 
v.  HoUoway,  9  Baxt.  188. 

All  of  the  foregoing  cases  recognize  the  English  rule  upon  the 
receipt  of  freight  by  a  carrier  directed  to  a  point  beyond  its  ter- 
minus, without  any  limitation  upon  its  liability,  but  modify  it,  in 
accordance  with  the  great  weight  of  American  authority,  so  as  to 
sustain  an  action  against  any  carrier  on  the  line  for  its  own  default. 
And  by  the  last  case  it  is  determined  that  any  carrier  in  the  line  is 
in  default,  and  may  be  sued  for  a  loss  where  the  carrier  has  received 
the  packages  or  boxes  containing  the  goods  without  objection.  The 
case  of  Carter  y.  Pecky  the  only  one  which  relates  to  the  personal 
rights  of  a  passenger,  and  Fur9tenheim?9  case,  the  only  one  relating 
to  the  baggage  of  a  passenger,  both  follow  the  English  rule.  A 
through  ticket,  without  more,  would  prima  facie  render  the  first 
carrier  liable  upon  the  contract  for  the  default  of  the  other  carriers 
in  the  line  of  transportation  in  the  case  of  passengers  and  their 
baggage,  as  in  the  case  of  the  shipment  of  goods.  A  through  con- 
^tract  as  to  the  passenger  will  be  a  through  contract  as  to  his  bag- 
gage, in  the  absence  of  a  different  arrangement.  But  as  in  the 
case  of  goods,  although  the  first  carrier  may  contract  and  be  respon- 
sible for  the  entire  transportation,  any  subsequent  and  auxiliary 
carrier  to  whose  fault  it  can  be  traced  will  be  liable  to  the  owner  for 
the  loss  of  his  baggage.  Hutch,  on  Oar.,  §  715.  The  courts  of 
seyeral  of  the  States  concur  in  holding  the  first  company  liable  for 
the  loss  of  baggage  in  the  case  of  a  through  ticket.  Illinois  Central 
R.  Co.  y.  Copeland^,  24  111.  332;  Candee  y.  Penn.  R.  Co.,  21  Wis.  582; 
Waso7i  y.  Railroad,  21  Gratt  654;  BumM  y.  N.  T.  Central  R.  Co., 
45  N.  Y.  184.  But  the  check  for  the  baggage  may  be  giyen  by  one 
company  for  part  of  the  line  when  the  passenger  has  a  through  ticket 
from  another  company,  in  which  case  the  former  will  be  liable  for 
the  loss.  McCormxek  y.  Hudson  River  R.  (7o.,  4  E.  D.  Smith,  181; 
Straiton  y.  N.  T.  d  N.  H.  R.  Co.,  2  id.  184.    So,  no  doubt,  the  check 
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may,  as  in  the  case  before  us,  be  issued  with  the  ticket  but  for  only 
part  of  the  way.  la  such  a  case  the  check  may  be  considered  as 
standing  in  the  place  of  a  bill  of  lading  for  the  distance  called  for, 
and  imposes  the  duty  to  carry  and  deliver  accordingly.  Dill  v.  S. 
a  Ry.  Co.,  7  Rich.  158;  Wilson  v.  Chesapeake  B.  Co.,  21  Gratt 
654. 

It  is  conceded  by  the  learned  counsel  of  the  plaintifF  in  error  in 
the  case  before  us,  that  by  our  decisions  as  given  above,  the  whole 
liability  in  regard  to  passengers,  baggage  and  freight  is  thrown  upon 
the  company  issuing  the  ticket  or  bill  of  lading,  except  where  an 
express  stipulation  to  the  contrary  is  shown.  But  he  insists  that 
the  rule  was  changed  hj  Holloway's  case,  9  Baxt.  188,  and  y ash.,  etc, 
R.  Co.  v.  Sprayberry,  9  Heisk.  852;  s.  c,  8  Baxt.  341;  8.  c,  35 
Am.  Rep.  705.  But  ffollotoay's  case,  as  we  have  seen,  only  extends 
the  modification  of  the  English  rule,  by  which  the  American  courts 
allow  an  action  against  the  actual  defaulting  carrier  in  addition  to 
the  first  carrier,  so  as  to  give  the  action  against  any  of  the  carrying 
companies  shown  to  have  received  the  goods  without  objection, 
where  it  is  impossible  for  the  plaintiff  to  show  in  what  part  of  the 
route  the  loss  occurred.  And  in  Sprayberry's  case,  the  court,  while 
exonerating  the  first  carrier  from  liability  for  the  loss  of  life  of  a 
passenger  by  the  negligence  of  another  carrier  on  the  line  under  the 
circumstances,  decided  nothing  in  regard  to  the  liability  for  the  loss 
of  the  baggage,  remarking  that  there  were  authorities  holding  that 
a  different  rule  applied  to  passengers  from  the  rule  applicable  to 
freight  and  baggage.  Nash.  &  Chat  R.  Co.  v,  Sprayberry ,  9  Heisk. 
857.  In  that  case,  Sprayberry  purchased  from  an  agent  of  the  Nash- 
ville &  Chattanooga  Railroad  Company  at  Chattanooga  tickets  for 
himself,  wife  and  two  children,  from  that  place  to  Shreveport, 
Louisiana.  The  tickets  were  coupon  tickets,  and  indicated  the 
route  to  bo  by  the  Nashville  &  Chattanooga  road  to  Nashville,  and 
by  other  connecting  roads  to  Memphis,  and  from  that  point  to 
Shreveport  by  steamboat.  While  en  route  on  the  Mississippi  river, 
and  in  the  State  of  Mississippi,  an  accident  occurred  by  which  the 
wife  and  children  were  drowned.  It  appeared  in  proof  that  the 
different  lines  of  road  were  separate  and  distinct,  owned  and  con« 
trolled  by  different  agents  and  officers,  and  that  there  was  no  con* 
tract  or  privity  between  them  in  regard  to  carrying  passengers  ex- 
cept the  arrangement  to  sell  through  tickets.  Under  these  circum« 
stances,  the  court  held  that  the  first  company  was  not  liable  to  the 
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husband  for  the  damages  given  to  him  by  a  statute  of  the  State  of 
Mississippi  for  the  loss  of  his  wife  and  children  through  the  fault 
of  the  steamboat  company.  *^  We  are  of  opinion,"  says  the  court, 
'^  that  in  such  cases  the  company  selling  the  ticket  shall  be  regarded 
afi  the  agent  of  the  other  lines,  when  the  tickets  themselves  import 
this,  and  nothing  else  appears." 

The  form  of  the  tickets  is  not  given,  but  ,the  language  of  the 
opinion  fairly  implies  that  they  showed  upon  their  face  the  agency 
of  the  issuing  company,  which  might  be  either  in  words  or  by  each 
coupon  purporting  to  be  the  ticket  of  the  company  over  whose  con- 
necting line  it  was  to  be  used.  Such  was  the  form  of  the  ticket  in 
minor  V.  Neto  York  £  N,  H.  R.  Co.,  63  N.  Y.363.  The  plaintiff 
bought  from  the  defendant  a  ticket  of  two  coupons  to  Sheffield,  and 
received  a  through  check  for  his  trunk.  Each  coupon  purported  to 
be  the  ticket  of  one  of  the  two  companies  over  whose  roads  the  pas- 
senger was  to  travel,  containing  the  name  of  the  company,  and 
being  signed  by  different  officers.  In  such  a  case,  each  coupon  may 
welM)e  treated  as  the  separate  ticket  of  a  company  issued  by  the 
flelling  company  as  agent.  In  the  case  before  us,  the  ticket,  it  will 
be  remembered,  is  in  form  the  ticket  of  the  defendant,  the  coupons 
only  designating  the  company  over  whose  road  the  particular  cou- 
pon was  to  be  used,  and  the  termini  of  the  route.  If  as  suggested 
by  the  learned  counsel  of  the  plaintiff  in  error,  the  presumption  of 
law  for  or  against  the  first  company  arises  from  the  form  of  the 
ticket,  we  cannot  say  that  the  form  adopted,  although  with  coupons, 
shows  it  to  be  any  thing  more  than  the  ticket  of  the  issuing  com- 
pany. It  is  substantially  like  the  ticket  with  three  coupons  for 
three  several  companies,  in  Hart  v.  Rensselaer  &  Saratoga  R.  Co,y 
8  N.  Y.  37,  where  the  baggage  of  the  passenger  was  checked  through 
and  the  defendant  held  liable  for  its  loss  as  the  company  issuing 
the  ticket  and  receiving  the  baggage,  although  owning  the  last  road 
on  the  route. 

The  weight  of  American  authority  undoubtedly  is  that  one  car- 
rier may  sell  to  a  passenger  its  own  ticket,  and  at  the  same  time 
the  ticket  of  connecting  lines,  entitling  the  passenger  to  through 
transportation  over  all  the  lines,  and  may  receive  the  fare  for  the 
whole  distance,  without  becoming  responsible  for  the  carriaqrc  of 
the  passenger  beyond  its  line.  The  tickets  for  the  several  Imes  are 
in  such  cases  known  as  coupon  tickets,  each  ticket  apparently 
without  reference  to  the  form  being  considered  as  the  separate 
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contract  of  the  carrier  over  whose  route  it  entitles  the  holder  to  be 
carried.  The  presumption  is  that  the  carrier  who  sells  the  tickets, 
nothing  else  appearing,  sells  them  as  the  agent  of  the  other  lines, 
and  the  coupons  are  regarded  and  treated  as  the  contracts  of  the 
respectiye  carriers,  precisely  as  if  they  had  been  sold  by  the  carriers 
themselyes  instead  of  by  the  common  agent.  Hutch,  on  Car.,  § 
152,  and  note.  Even*  in  this  yiew,  it  would  not  follow  that  the  lia- 
bility of  the  carriers  for  the  passenger's  baggage  would  be  the  same 
or  be  governed  by  the  same  rule  as  the  liability  for  the  passenger. 
The  reason  is  obvious.  There  can  never  be  any  doubt  as  to  the 
carrier  by  whose  fault  the  passenger  is  injured,  or  the  personal  con- 
tract with  him  violated.  While  on  the  other  hand,  there  mav  be 
the  same  difficulty  in  ascertaining  the  carrier  at  fault  in  regard  to 
^^gg^g^  ^  in  the  case  of  ordinary  freight.  We  are  of  opinion 
therefore  that  the  carrier  contracting  to  carry  the  baggage  of  a  pas- 
senger by  checking  it  to  a  given  point  becomes  liable  by  the  con- 
tract for  its  safe  carriage,  in  the  same  way  and  to  the  same  extent 
as  the  cai*rier  of  goods.  The  check  is  in  legal  effect  a  bill  of  lading 
for  the  baggage. 

In  this  view  upon  the  finding  of  the  trial  judge  that  the  loss  oc- 
curred before  reaching  Omaha,  the  defendant  became  liable  to  the 
plaintiff  for  the  value  of  the  property  taken  from  the  trunks  of  the 
plaintiff.  It  is  equally  clear  that  the  Union  and  Central  Pacific 
Bailroad  companies,  whose  roads  lay  beyond  Omaha,  were  not  liable 
to  the  plaintiff  for  the  loss,  nor  in  any  way  in  default.  Not  being 
co-wrongdoers  with  the  defendant,  no  payment  made  by  them  to 
the  plaintiff,  and  no  release,  in  consideration  of  such  payment, 
made  by  the  plaintiff  to  them,  could  operate  as  a  release  of  the  lia- 
bility of  the  defendant.  And  the  transaction  can  only  be  treated 
as  the  compromise  of  a  possible  litigation,  or  as  a  mere  gratuity. 
It  would  meet  the  abstract  equity  of  the  case  to  give  the  defendant 
the  benefit  of  a  credit  for  the  value  of  the  deduction  on  the  return 
tickets  over  the  roads  of  those  companies,  but  no  principle  has  been 
suggested  by  counsel,  or  occurred  to  us,  upon  which  the  allowance 
can  be  made. 

There  is  no  error  in  the  judgment  and  it  must  be  affirmed. 

Judgment  affirmsd. 

Note  bt  thb  Bbfobtbr.^Iii  Michigan  Central  R.  Co.  ▼.  Myriok^  United  SteU*  Su- 
preme Court,  January  8»  1888,  a  caBeiuToltliig  the  traosportatiooof  cattle,  tt  was  held  that 
the  general  doctrine  ai  to  traniportatlon  by  conoectinfr  Unee  of  cerrfen  is  this:  That  each 
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eairlar  conflnlng  itaelf  to  its  oommon-law  liability  Is  only  bound  in  the  absenoelof  a  special 
contrael  to  safely  cany  over  its  own  route  and  safely  to  deliver  to  the  next  conneetinff 
earrier.  Any  carrier  may  agree  that  over  the  whole  route  its  liability  shall  extend,  but  in 
the  absence  of  a  special  sgreement  to  that  effect  such  liability  will  not  attach,  and  the 
agreement  wlU  not  be  inferred  from  doubtful  expressions  or  loose  language,  but  only  from 
elear  and  satisfactory  evklenoe.  The  court  said:  **A  railroad  company  is  a  carrier  of 
goods  for  the  public,  and  as  such  is  bound  to  carry  safely  whatever  goods  are  intrusted  to 
it  for  tnmqwrtation,  within  the  course  of  its  business,  to  the  end  of  its  route  and 
there  deposit  them  in  a  suitable  place  for  their  oflmers  or  consignees.  If  the  road  of 
the  company  connects  with  other  roads,  and  goods  are  received  for  transportation  beyond 
the  termination  of  its  own  line,  there  is  superadded  to  its  duty  as  a  common  carrier  that  of 
a  forwarder  by  the  connecting  Uoe,  that  is,  to  deliver  safely  the  goods  to  such  line  —  the 
next  carrier  on  the  route  b^ond.  This  forwarding  duty  arises  firom  the  obligation 
Implied  In  taking  the  goods  for  the  point  b^ond  its  own  line.  The  oommoo  law  imposes 
no  greater  du^  than  this.  It  more  is  expected  from  the  company  receiving  the  shipment 
there  must  be  a  qwdal  agreement  for  it.  This  is  the  doctrine  of  this  court,  although  a 
different  rule  of  liabOl^  is  adopted  in  Bngland  and  in  some  of  the  States.  As  was  said  in 
BaUrwMd  6b.  v.  Manvfacturinif  Co., '  it  is  unfortunate  for  the  interests  of  commerce  that 
there  is  any  diversi^  of  opinion  on  such  a  subject,  especially  in  this  country,  but  the  rule 
that  holds  the  carrier  only  liable  to  the  extent  of  his  own  route,  and  for  the  safe  storsge 
and  delivery  tothe  next  carrier.  Is  in  itself  so  Just  and  reasonable  that  we  do  not  hesitate 
to  give  It  our  sanction.*    16  Wall.  894. 

"This  doctrine  was  approved  in  the  subsequent  case  of  i^Yi^t  v.  Raillroad  Co.,  23  Wall. 
128,  althon^  the  contract  there  was  to  carry  through  the  whole  route.  Such  a  contract 
may,  of  coarse,  be  made  with  any  one  of  different  connecting  lines.  There  is  no  objection 
In  law  to  aoontmct  of  the  kind,  with  its  attendant  liabilities.  See  also  inniftmce  Co.  v . 
Ra/Oroad  Co.,  104  U.  B.  197. 

**  The  general  doctrine  then  as  to  the  transportation  by  connecting  lines,  approved  by 
this  court,  and  also  by  a  majority  of  the  State  courts,  amounts  to  this,  that  each  road, 
conflning  itself  to  its  common-law  liability,  is  only  bound,  in  the  absenoe  of  a  special  con- 
tract, to  safely  carry  over  its  own  route  and  safely  to  deliver  to  the  next  connecting  car-> 
rier,  but  that  any  one  of  the  companies  may  agree  that  over  the  whole  route  its  liability 
shall  extend.  In  the  absence  of  a  special  agreement  to  that  effect,  such  UabUity  will  not 
attach,  and  the  agreement  will  not  be  Inferred  fh>m  doubtful  expressions  or  loose  language 
but  only  from  dear  and  satlafaetory  evidence.  Although  a  railroad  company  Is  not  a 
common  carrier  of  live  animals  in  the  same  sense  that  It  is  a  carrier  of  goods,  its  respon- 
sibilities being  in  many  respects  different,  yet  when  It  undertakes  generally  to  carry  such 
tretf^  It  assiimea,  under  similar  conditions,  thesame  obUgatloos,  so  far  as  the  route  la 
concerned  over  which  the  freight  is  to  be  carried. 

*'In  the  present  case  the  court  below  held  that  by  Its  receipt*  constnied  in  the  light  of 
the  drcumstanoes  under  which  it  was  given,  the  Mlcfalgan  Oentral  Ballroad  Ck>mpany 
assumed  the  responsibility  of  transporting  the  cattle  over  the  whole  route  ftom  Chicago 
to  Philadelpliia.  It  did  not  submit  the  receipt  with  evidence  of  the  attendant  drcum- 
stanoes to  the  Jury  to  determine  whether  such  a  through  contract  was  madeu  It  ruled 
that  the reodpt  itself  coostltated  such  a  contract.  In  this  respect  it  erred.  The  recdp^ 
does  not,  on  Its  Caoe,  import  any  baiKain  to  carry  the  freight  through.  It  does  not  say 
that  the  freight  Is  to  be  transported  to  Philadelphia  or  that  It  was  recdved  for  transporta- 
tion  there.  It  only  says  that  It  is  eonHgned  to  the  order  of  Paris  Myridc,  and  that  the 
Blakera  at  Philadelphia  are  to  be  nottfled.  And  after  the  description  of  the  property,  it 
adds:  *  Marked  and  described  as  above  (contents  and  value  otherwise  unknown)  for  traos- 

portatlon  hj  the  Mkshlgan  Oentral  Railroad  Company  to  the  warehouse  at ,'  leaving 

the  place  blank.  This  blank  may  have  been  intended  for  the  insertion  of  some  place  on 
the  road  of  the  company,  or  at  Its  termination.  It  cannot  be  assumed  by  the  court,  in  tbo 
absence  of  evMenoe  on  the  pdnt.  that  it  was  Intended  f6r  the  placeof  the  final  deatlnatkin 
ofthecatUe.  On  the  maricin  of  the  receipt  Is  the  following:  ^NiorrOB— See  rules  of  trans- 
portatlon  on  the  baok  hereof.*  And  among  the  ruleaJs  one  declaring  that  goods  consigned 
10  aaypiaoe  off  the  oompansr*s  line,  or  beyond  It,  would  be  sent  totwwrd  by  a  oarrieror 
fkfdghtaMm,  when  there  are  such  In  the  usual  manner,  the  oompsny  ading  for  that  pur- 
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pose  ai  the  agent  of  the  oooaignor  or  consignee  and  not  ai  carrier;  and  that  the  compaaj 
would  not  be  responsible  for  any  loss,  damage  or  Injuiy  to  the  property  after  the  same 
shall  have  been  sent  from  Its  warehouse  or  station.  Though  this  rule,  brought  to  the 
knowledge  of  the  shipper,  might  not  limit  the  liability  imposed  by  a  speciAc  through  con- 
tract, yet  it  would  tend  to  rebut  any  inference  of  sui^  a  contract  from  the  receipt  of  goods 
marked  for  a  place  beyond  the  road  of  the  company. 

**  The  doctrine  invoked  by  the  plaintUTs  counsel  against  the  limitation  by  contract  of 
the  cotnmon-law  responsibility  of  carriers  has  no  application.  There  is,  as  already  stated, 
no  common  law  responsibility  devolving  upon  any  carrier  to  transport  goods  over  other 
than  its  own  lines,  and  the  laws  of  Illinois  restricting  the  right  to  limit  such  responsibility 
do  not  therefore  touch  the  case.  Nor  was  the  common-law  liability  of  the  defendant  cor- 
poration enlarged  by  the  fact  that  a  notice  of  the  charges  for  through  transportation  was 
posted  in  the  defendant's  station-house  at  Chicago.  Such  notices  are  usually  found  in 
stations  on  lines  which  connect  with  other  lines,  and  they  furnish  important  information 
to  shiiqiers,  who  naturally  desire  to  know  what  the  charges  are  for  through  freight  as  well 
as  for  those  over  a  single  line.  It  would  be  unfortunate  if  this  information  could  not  be 
given  by  a  public  notice  In  the  station  of  a  company  without  subjecting  that  company,  if 
freight  is  taken  by  It,  to  responsibility  for  the  manner  in  which  it  is  carried  on  intermedi- 
ate and  connecting  lines  to  the  end  of  the  route. 

'*  Nor  was  the  liability  of  the  company  affected  by  the  fact  that  the  notice  on  the 
margin  of  the  receipt  stated  that  the  ticket  given  might  be  *  exchanged  for  a  through  bill 
•of  lading. *  It  would  seem  to  indicate  that  the  receipt  was  not  deemed  of  itself  to  cotuti- 
tute  a  through  contract.  The  through  bill  of  lading  may  also  have  contained  a  limitation 
as  to  the  extent  of  the  route  over  which  the  company  would  undertake  to  caxyy  the  cattle. 
Besides  if  weight  Is  to  be  given  to  this  notice  as  characterising  the  contract  made,  it  must 
be  taken  with  the  rule  to  which  it  also  calls  attention,  that  the  company  assumed  respon- 
sibility only  for  transportation  over  Its  own  line. 

**  It  follows  from  the  views  expressed  that  the  court  below  erred  in  its  charge  that  the 
ticicet  or  bill  of  lading  was  a  through  contract,  whereby  the  defendant  company  agreed 
to  transfer  the  cattle  to  Philadelphia,  and  safely  deliver  them  there  to  the  order  of 
Myrick. 

'*  Our  attention  has  been  called  to  some  decisions  of  the  Supreme  Cburt  of  Illinois,  whi<^ 
would  seem  to  hold  that  a  railroad  company  which  receives  goods  to  carry,  marked  for  a 
particular  destination,  though  beyond  its  own  llne,-i8  prima  faeie  bound  to  carry  them  to 
that  place  and  deliver  them  there;  and  that  an  agreement  to  that  effect  is  implied  by  the 
reception  of  goods  thus  marked.  lUinots  Central  BaUmad  Co.  v.  FrankenberOt  64  m.  88; 
6.  c. ,  5  Am.  Rep.  98;  lUinoU  Central  RaUroad  Co,  ▼.  JViAfison,  84  111.  888. 

^'  Assuming  that  such  is  the  purport  of  the  decisioDS,  they  are  not  binding  upon  ua. 
What  constitutes  a  contract  of  carriage  is  not  a  question  of  local  law,  upon  which  the  de- 
cision of  a  State  court  must  control.  It  Is  a  matter  of  general  law,  upon  whii^  this  court 
will  exercise  Its  own  Judgment.  CMca{fo  City  v.  Bobbins^  S  Black.  428;  SaBroad  Co.  v. 
National  Bank,  108  U.  S.,  14,  and  Hough  v.  BaUtoay  Co.,  100  id.  218. 

*  *  If  the  doctrine  of  the  Supreme  Ck>urt  of  Illinois,  as  to  what  constitutes  a  contract  of 
carriage  over  connecting  lines  of  roads  is  sound,  it  ought  to  govern,  not  only  in  Illinois  but 
in  other  States:  and  yet  the  tribunals  of  other  States,  and  a  majority  of  them,  hold  the 
reverse  of  the  IUIdoIs  court,  and  coincide  with  the  views  of  this  court.  Such  is  the  case  in 
Massachusetts.  NutUiig  v.  RallrtKid  Co.^  1  Gray,  GQS;  BummohB  v.  Railroad  0».,  101 
Mass.  88.  If  we  are  to  foUow  on  this  subject  the  ruling  of  the  State  courts,  we  should  be 
obliged  to  give  a  different  interpretation  to  the  same  act  —  the  reception  of  goods  marked 
for  a  place  beyond  the  road  of  the  company — in  different  States,  holding  it  to  imply  one 
thing  in  Illinois  and  another  in  Massachusetts.** 

See,  to  same  effect  as  the  principal  case.  Bait.  A  OMo  B.  Gt.  v.  Oampbdl,  dSOhIo  St. 
647;  A.  o.,  8S  Am.  Bep.  617. 

A  carrier  receiving  goods  nmrked  for  delivery  beyond  the  end  of  his  line  Is,  in  the  ab- 
sence of  a  special  agreement,  only  responsible  for  safe  carriage  over  his  line  and  safe  d^ 
Itvery  to  the  next  carrier.    Knight  v.  Providence  A  WoreetUrB.  Co.,  18B.  L  87t. 

To  sameelllect,  8t.  Lnui9  Im.  Co.  v.  St.  LovU,  etc.^  B,  Co.,  104  IT.  8.M6;  Orover  dt Baker 
Sbwing Machine pn.  v.  Mo.  Pac.  By.  Cb.,  TOMa  678;  8.  c,  85  Am.  Bep.  444;  Orindle  v. 
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SmUrn  Expren  Co.,  67  Me.  817;  s.  c,  2i  Am.  Bep.  81;  Burrough$  t.  Norvrtcht  dt 
Woroe&UrR.  CSo.,  100  Mass.  08;  s.  o.,  1  Am.  Rep.  78;  Oravtford  ▼.  So.  H.  .^M*n,  51  Miss. 
288;  s.  c,  84  Am.  Sep.  088.  OoiUra:  Erie  By.  Co.  v.  TFOeor. 84  III.  280;  8.  c,  85  Am  Rep. 
451;  MerchanU*  IHspateh  and  Tramip.  Co.  v.  Moore,  88  111.  180;  s.  c,  80  Am.  Rep.  541 ; 
MoirOe  dt  Qinurd  R.  Co.  v.  CopeUind,  03  Ala.  810;  s*  c,  85  Am.  Rep.  18;  MtMigan  y.  lU. 
Cent  R,  Oo.«  88  Iowa,  181;  s.  o.,  14  Am.  Rep.  514;  Ecut  Ttntiemee,  eto^  B.  Co  .t.  Roffem, 
OHeisk.  148;  s.  c,  19  Am.  Rep.  580;  Xaihua  Lock  Co.  v.  Woreeater  A  NoMhua  R.  Co., 
48  N.  H.880;  S.  c,  8  Am.  Rep.  248. 

Hutchlnsoii  ssjB  (Carr.,  8 148),  **  the  American  oomts  are  about  equally  divided  **  on  this 
point. 


Matthews  v.  State. 

(0  Lsa,  188.) 
Oriminal  law  —  tricU  —  Jiandevffing  and  dockiiig  prUonen. 

The  impanelling  of  two  jurors,  on  a  trial  for  mnrder,  while  the  prisoner  was 
handealTed  and  in  the  dock  at  the  rear  of  the  court-room,  hut  within  sight 
and  hearing,  is  not  fatal  error.* 

CONVICTION  of  murder.     The  opinion  states  the  case. 

Attorney- General  Lea,  for  State. 

J,  T.  MosSy  for  Matthews. 

Deaderick,  C.  J.  [Omitting  minor  matter.]  Seyeral  errors 
are  assigned  as  grounds  for  reversal  of  the  judgment.  First,  it  is 
alleged  that  the  prisoner  was  absent  when  two  of  the  jurors  were 
elected.  It  appears  that  ten  jurors  had  been  elected  and  the  panel 
was  exhausted;  thereupon  the  judge  ordered  other  jurors  to  be  sum- 
moned, and  prisoner  was  removed  from  within  the  bar  to  the  pris- 
oner's dock  within  the  court-room,  to  await  the  sheriffs  return  of 
the  additional  panel  of  jurors.  While  the  prisoner  was  in  the  dock, 
two  jurors  who  had  failed  to  appear  on  the  call  of  the  first  panel 
came  into  the  court-room  and  were  passed  by  the  attorney-general 
and  accepted  by  defendant's  counsel.  During  this  time  the  pris- 
oner, as  stated  by  aflSdavit  of  one  of  his  counsel,  was  handcuffed 
and  in  his  dock,  a  distance  of  forty  or  fifty  feet  from  the  jury  box, 
but  took  his  seat  by  his  counsel  about  the  time  the  last  of  the  two 
jurors  was  accepted  by  his  counsel. 

•  See  state  ▼.  Lewis  (19  Kans.  20Q),  87  Am.  Bep.  118. 
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The  record  shows  that  this  dock  or  prisoner's  bench  is  aboat  ihirty. 
feet  from  the  judge's  stand,  and  in  full  view  of  the  whole  court  and 
jury,  and  defendant  was  in  position  to  see  and  hear  ail  that  was 
done,  and  no  objection  made  by  defendant's  counsel,  they  baring 
exhausted  nineteen  challenges.  We  think  the  prisoner  was  in  fact 
and  in  contemplation  of  law,  present  at  this  proceeding,  and  had 
the  opportunity  to  interpose  objection  to  either  juror  if  he  had  de- 
sired to  do  so. 

A  prisoner  should  not,  during  his  trial,  be  manacled  or  hand- 
cuffed, but  should  be  left  free  from  shackles,  unless  some  such  re- 
straint should  be  necessaiy  to  prevent  escape.  In  this  case  the  pro- 
ceedings had  been  temporarily  suspended  to  allow  the  sheriff  time 
to  summon  additional  jurors,  and  he  removed  the  prisoner  to  the 
dock  in  the  rear  of  the  court-room,  and  there  handcuffed  him,  no 
doubt  to  prevent  escai>e.  While  there  the  two  jurors  appeared  who 
had  failed  to  answer  upon  the  first  call,  and  were  passed  by  the 
attorney-general  and  accepted  by  prisoner's  counsel,  before  he  had 
returned  to  the  side  of  his  counsel  —  the  last  one  being  accepted  by 
them  about  the  time  the  prisoner  seated  himself  by  his  counsel  — 
and  half  an  hour  before  the  jury  was  sworn,  affording  ample  time 
for  objection,  and  all  that  occurred  being  at  the  time  within  the 
view  and  hearing  of  the  prisoner.  It  was  only  intended  he  should 
be  fettered  during  the  suspension  of  proceedings  in  making  up  the 
jury.  But  by  inadvertence  the  jurors  were  accepted  by  his  counsel 
before  he  took  his  seat  beside  them.  This  is  not  in  conflict  with 
the  humane  spirit  of  the  law  that  requires  a  prisoner  to  be  unfet- 
tered during  his  trial. 

[Omitting  other  matters.] 

Affirmed. 


Louisville,  Nashville  &  Oreat  Southern  Railroad  Co.  y. 

Harris. 

(9  Lea,  180.) 
Carrier —  ^feetion  of  patienger  for  detaching  eeupon — tender. 

A  paoflenger  by  railway  upon  a  eommatation  ooupon  ticket  conditioned  to  be 
shown  to  the  conductor  on  every  trip  and  to  be  void  if  the  coupons  were 
detached  by  any  other  person  than  the  conductor,  was  proceeding  to  detadi 
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a  ooapon  himaelf,  and  being  warned  hf  the  conductor  that  if  he  did  bo  he 
would  not  accept  the  coupon,  pereiated,  offered  the  conductor  the  coupon, 
refused  to  show  the  ticket,  and  piofuiely  dared  the  conductor  to  put  him 
off.  BM,  that  thia  would  have  juatifled  the  conductor  in  ejecting  him,  and 
that  the  paaseDger's  subsequent  tender  of  the  ticket  and  detached  coupon, 
before  the  ejection  was  complete,  but  in  an  insulting,  profane  and  boisterous 
manner,  would  not  have  restored  the  passenger's  right  to  complete  the 
journey.* 

ACTION  of  damages  for  unlawful  ejection  from  railway  train* 
The  opinion  states  the  case.     The  plaintiff  had  judgment 
below. 

Cole  &  Sweeney,  for  railroad. 
Alonzo  Hawkins,  for  Harris. 

GooPBB,  J.  Harris  brought  this  action  against  the  railroad 
company,  and  recovered  damages  for  being  ejected  from  the  train. 
The  company  appealed  in  error. 

Harris  was  travelling  as  agent  for  Johnson,  Newman  &  Co.,  upon 
a  commutation  ticket  issued  to  that  company  for  several  thousand 
miles,  with  coupons  attached,  and  put  up  in  the  form  of  a  book. 
The  contract  expressly  provided  that  the  ticket  should  be  shown  to 
the  conductor  each  trip,  who  will  detach  such  coupons  as  would 
represent  the  number  of  miles  travelled  by  the  holder  on  his  train, 
and  that  the  coupons  would  be  Yoid  if  detached  by  any  one  but  Uie 
conductor.  Each  coupon  stated  that  it  was  good  for  a  given  number 
of  miles,  ''when  not  detached  from  the  contract."  The  plaintiff 
says  he  knew  that  the  coupons  were  void  if  detached  by  any  other 
person  than  the  conductor.  He  got  on  the  train  with  the  commu- 
tation ticket  to  go  to  a  point  named  about  twenty-f  our  miles  distant. 
When  he  saw  the  conductor  coming  on  his  round  for  tickets,  he 
took  his  book  from  his  pocket,  and  commenced  detaching  some  of 
the  coupons,  when  the  conductor  told  him  he  need  not  do  that,  for 
he  would  not  take  them.  Plaintiff  replied,  ''I  guess  you  wilL" 
The  conductor  said,  "  I  am  employed  to  do  that,"  and  added,  ''  you 
will  pay  your  fare."  Plaintiff  replied,  ''here  is  my  fare,"  and 
offered  him  the  detached  coupons.  Here  there  is  a  conflict  in  the 
testimony  as  to  what  took  place.     The  conductor  and  aaothei 

•  See  BUmd  ▼.  So.  Foe.  B.  Co.  (65  Osi.  070),  96  Am.  Bep.  00;  HofhOMtr  v.  BriM  ^N^  IT. 

R.  Go.  (52  Iowa,  842)  36  Am.  Bep.  2T8. 
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person  present  say  that  the  conductor  asked  for  the  plaintiff's  book, 
which  the  plaintiff  refused  to  let  him  have,  saying  that  the  con- 
ductor might  put  him  off  and  he  would  sue  the  company^  The 
plaintiff^  and  a  witness  present  also  at  the  time,  deny  that  the  book 
was  demanded,  but  agree  that  angry  words  were  interchanged 
between  the  plaintiff  and  the  conductor.  The  colloquy  wound  up 
by  the  conductor  telling  the  plaintiff  that  he  must  get  off  at  the 
next  station,  the  plaintiff  replying  that  he  would  not,  and  the  con- 
ductor replying  that  he  would  put  him  off.  When  the  train 
stopped  at  the  next  station,  the  conductor  said  to  the  plaintiff : 
"  This  is  the  station  and  you  must  get  off.*'  The  plaintiff  replied: 
*' You  will  have  to  put  me  off."  The  conductor  took  hold  of  the 
lapel  of  the  plaintiff's  coat  and  jerked  him  up,  but  immediately 
released  him,  and  told  plaintiff  to  get  off  the  train.  Plaintiff  said 
he  would  not  do  it.  The  conductor  then  got  behind  plaintiff  and 
pushed  him  along  the  aisle  to  the  front  end  of  the  car,  and  out  of 
the  front  door.  On  the  front  platform  an  acquaintance  of  the 
plaintiff  was  standing,  and  plaintiff  called  upon  him  to  witness  that 
he  had  tendered  his  fare  to  the  conductor.  The  plaintiff,  having 
his  book  with  the  detached  coupons  in  his  left  hand,  held  them 
out  to  the  conductor,  and  said  to  him :  **  Here  is  my  ticket,  and 
I  tender  you  my  fare,"  and  with  an  oath,  *^  I  dare  you  to  put  me 
off."  The  conductor  then  pushed  him  off  the  car  on  to  the  plat- 
form of  the  depot.  The  coupons,  it  should  be  added,  seem  to  have 
been  detached  by  the  plaintiff  in  the  presence  of  the  conductor, 
either  wholly  or  partially. 

The  plaintiff  had  a  right  to  be  carried  to  his  place  of  destination 
in  the  defendant's  train  on  paying  the  usual  rate  of  fare  on  de- 
mand,  and  according  to  the  terms  of  the  contract  under  which  he 
was  travelling.  Those  terms  were  that  the  ticket  should  be  shown 
'to  the  conductor,  who  would  detach  the  coupons.  It  was  a  technical 
violation  of  the  contract,  by  which  the  coupons  were  rendered  void, 
for  the  plaintiff  to  detach  the  coupons  himself.  Upon  having  hia 
attention  called  to  the  fact  that  it  was  the  conductor's  duty  to  de- 
tach the  coupons,  he  should  at  once  have  desisted,  and  handed  the 
book  and  coupons  to  the  conductor.  If  he  had  done  so,  and  the 
conductor  had  seen  the  coupons  detached,  or  could  have  readilj 
ascertained  by  inspection  that  they  had  been  torn  from  the  book,  it 
would  have  been  the  duty  of  the  conductor  to  receive  the 
coupons.    But  he  was  clearly  not  bound  to  receive  the  detached 
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oouiK)|i8  without  seeing  the  ticket  or  book.  The  plaintiff's  proof 
tended  to  show  that  the  conductor  had  not  demanded  the  book,  and 
Ifiat  the  book  was  not  tendered  to  him  until  in  the  process  of  ejec- 
fion  the  parties  had  i*eached  the  front  platform.  The  defendant's 
proof  was  that  the  conductor  had  demanded  the  book,  and  the 
plaintiff  had  refused  to  deliver  it.  And  the  remark  of  the  conductor, 
testified  to  by  the  plaintiff  himself,  'Hhat  he  must  take  him  for  a 
damned  thief,"  strongly  sustains  the  defendant's  yersion  of  what 
occurred,  for  otherwise  the  expression  would  be  unmeaning.  Be 
this  as  it  may,  the  real  contest  was  over  what  took  place  before  the 
tender  on  the  front  platform,  and  the  effect  of  that  tender.  If  the 
plaintiff  refused  to  deliver  his  ticket  to  the  conductor  on  demand, 
or  even  failed  to  deliver  it  when  the  plaintiff  understood  that  it  was 
virtually  demanded  according  to  the  usage  in  such  cases,  and  the 
plaintiff  insisted  upon  making  payment  with  the  coupons  which  he 
himself  had  detached,  the  contract  was  broken  by  him,  and  he 
could  not  insist  upon  its  performance  by  the  company.  The  con- 
ductor had  a  right  to  put  him  off  the  train,  and  upon  his  refusal  to 
go,  to  use  such  force  as  was  required  to  accomplish  that  result.  In 
this  view,  according  to  the  plaintiff's  own  yersion  of  what  took 
place,  the  defendant  might  reasonably  contend  that  it  was  in  no 
wrong,  at  least  up  to  the  tender  on  the  platform.  The  defendant 
was  entitled  to  have  the  jury  specially  instructed  upon  the  law  ap- 
plicable to  such  a  state  of  facts.  It  was  also  entitled  to  a  special 
instmction  as  to  the  law  applicable  to  the  alleged  tender. 

Upon  examining  the  charge  of  the  court,  we  find  that  it  lays 
down  the  general  principles  regulating  the  liability  of  a  railroad 
company,  as  a  carrier,  to  a  person  on  its  train  as  a  passenger,  and 
the  measnre  of  damages  for  a  wrongful  eviction.  But  there  is  no 
charge  whatever  on  the  special  facts  of  this  case.  The  defendant 
requested  his  honor  to  give  certain  special  instructions  to  cover  the 
omission,  which  he  declined  to  do  upon  the  ground  that  he  had 
already  given  them  in  substance.  We  are  unable  to  concur  with 
his  honor  in  this  respect.  The  charge  is  in  substance  that  the 
plaintiff  insists  that  he  was  wrongfully  ejected,  while  the  defendant 
contends  that  the  plaintiff  had  violated  the  contract,  and  was  ejected 
with  no  more  force  than  was  necessary,  and  if  the  juiy  shall  find 
that  plaintifl  was  wrongfully  ejected,  their  verdict  should  be  in  his 
favor,  but  otherwise  in  favor  of  the  defendant  It  nowhere  instructs 
the  jury  as  to  the  effect  of  the  failure  or  refusal  of  the  plaintiff 
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to  show  his  ticket  to  the  condactor,  and  of  the  tender  of  oonpons 
detached  by  himself,  where  the  contract  between  him  and  the  ot»n- 
pany  required  sach  showing,  and  that  the  coupons  should  be  de- 
tached by  the  conductor ;  nor  the  effect  upon  the  measure  of  dam- 
ages of  what  took  place  in  the  body  of  the  car,  upon  the  supposition, 
if  the  jury  should  so  find,  that  the  plaintiff  had  yiolaied  the  contract, 
and  that  no  more  force  was  used  than  necessary  to  remove  the 
plaintiff  from  the  cars,  he  having  refused  €o  go.  These  were  the 
objects  of  the  first  three  special  instructions.  The  defendant  was 
entitled  to  have  the  jury  instructed  as  to  the  law  applicable  to  these 
facts,  although  not  necessarily  in  the  exact  language  of  the  inBtruc- 
tions  presented. 

The  fourth  and  last  special  instruction  asked  by  the  defendant  is 
as  follows:  '^  If  however  you  find  that  the  plaintiff  tendered  the 
conductor  his  book  on  the  platform,  and  did  so  in  an  insulting  and 
boisterous  manner,  cursing  the  conductor  at  the  time,  and  the  con- 
ductor declined  to  accept  the  fare  tendered  in  such  manner  and 
ejected  him,  using  no  more  force  than  necessaiy,  then  the  plaintiff 
cannot  recover."  The  court  declined  to  so  charge,  but  instructed 
the  jury  that  it  made  no  difference  how  the  fare  was  tendered: 
*^  whether  in  a  rude,  or  boisterous  or  insulting  manner,  the  agent 
was  bound  to  accept  the  fare,  and  you  need  not  consider  the  man- 
ner of  the  plaintiff  in  tendering  the  fare." 

If  the  plaintiff  failed  to  pay  his  fare  at  the  time,  when  according 
to  the  regulations  of  the  company,  it  should  have  been  paid,  and 
upon  reasonable  demand  made  therefor,  he  himself  broke  the  con- 
tract and  could  not  insist  upon  its  fulfillment.  And  the  weight  of 
authority  is  that  in  such  case  he  cannot  by  tendering  the  fare,  when 
he  is  being  put  off,  or  upon  re-entry  after  ejection,  acquire  a  right 
to  passage.  Thomp.  on  Carr.  340,  where  the  cases  are  collected  in 
a  note.  The  right,  it  is  said,  to  refuse  to  transport  the  plaintiff 
further,  and  to  eject  him  from  the  train,  would  be  an  idle  and  use- 
less exercise  of  legal  authority,  if  the  party  who  had  hitherto  re- 
fused to  perform  the  contract  by  paying  his  fare  when  duly  de- 
manded, could  immediately  re-enter  the  cars  and  claim  the  fulfill- 
ment of  the  contract  O'Brien  v.  Bostofiy  #fo.,  S.  Oo.,  15  Gray, 
20.  If  one  passenger,  it  has  been  said,  might  by  his  unjustifiable 
conduct  delay  the  train  to  put  him  off,  another  might  do  the  same 
thing,  and  thus  the  utmost  irregularity  in  the  running  of  the  train 
be  produced,  jeopardizing  the  safety  of  the  company's  property, 
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and  the  lives  of  all  on  board.  Hibbard  y.  Ifew  York,  etc,  B.  Co., 
15  N.  Y.  455;  IXaie  y.  VdmpbeO,  82  N.  J.  809;  Futton  y.  Grand 
iyu7ik  B.  Co.,  17  U.  0.  428.  The  strict  rale  thus  laid  down  ought 
perhaps  to  be  confined  to  willful  violations  of  contract  upon  proper 
demand.  It  would  not  apply^  as  we  held  in  a  recent  case  at  Nash- 
villey*  where  the  passenger  went  on  board  under  an  honest  belief 
that  he  could  pay  his  fare  in  a  particular  form,  and  was  unable  to 
pay  in  any  other  way,  and  a  tender  was  made  by  a  third  person  on 
his  behalf  while  he  was  being  ejected.  Nor  will  it  apply  where 
there  was  an  honest  though  mistaken  assertion  of  rights  when  the 
tender  was  made  by  the  passenger  himself  while  quietly  submitting 
to  the  legal  right  of  the  company  to  eject  him.  But  the  rule  would 
exist  only  in  name  if  a  passenger  who  had  willfully  violated  his 
contract,  and  compelled  the  officer  of  the  company  to  resort  to 
force  to  remove  him,  were  permitted  to  obtain  the  full  benefit  of 
the  contract  by  a  tardy  and  ungracious  tender,  made  in  a  manner 
to  disturb  other  passengers,  and  tending  to  a  breach  of  the  peace. 
A  passenger  is  not  entitled  at  any  time  to  tender  his  fare  in  a  rude, 
boisterous  and  insulting  manner,  although  ordinarily  the  manner 
would  not  be  pefmitted  to  invalidate  the  fact.  He  certainly  has  no 
such  right  when  he  is  being  lawfully  ejected  for  a  willful  breach  of 
contract.  Of  course  we  do  not  mean  to  express  any  opinion  on  the 
UctB  of  this  case.  It  is  the  province  of  the  jury  to  pass  upon  them 
under  a  proper  chaige  of  the  law. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Sovor&ed  oful  remanded. 


Mbufhis  avd  LrmjB  Boos  Bailboad  Oohpaxt  v.  Staxb. 

(9Lea,S18.) 

IbaaUan'^qf  exprea  company  ^^ railroad  company  doing  coBprcubudnuo. 

A  ndlioiid  oompaoy,  carr/ing  on  also  an  Independent  ezpieos  buainefls  on  ha 
own  aoooant.  Is  eabject  to  taxation  ae  an  ezpreaa  oompanj. 


*  LmttrnfOXn  <ft  NcukviUe  H.  ih»  r.  Oa^rttt  tt  Iim,  aift:  s.  o..  it  Aju.  istp.  MP. 

Vol.  ^JLLli  —  o5 
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rpHE  opinion  states  the  case. 

W.  O.  Weaiherford  and  Morgan  dk  Melhrland,  for  railroad  com* 
pany. 

S.  D.  Weakety,  Jr^  and  Attorney-General  Lea,  for  State. 

Fbeekak^  J.  This  case  presents  the  question  whether  a  rail- 
road company,  haying  an  office  or  offices  in  this  State,  is  liable  to 
pay  a  priyilege  tax,  as  an  express  company,  where  it  organizes  an 
express  department,  and  carries  on  a  regular  express  business,  the 
same  being  conducted  as  a  part  of  the  business  of  the  company,  and 
under  the  management  and  control  of  its  officers,  and  by  its  own 
agents. 

The  agreed  facts  show  that  early  in  the  year  1880  the  Memphis 
&  Little  Bock  Bailroad  Company  organized  and  put  in  operation 
the  express  business  oyer  their  road,  and  sending  packages  on  be- 
yond their  own  lines  by  express  agency,  in  fact,  proposed  to  do,  as  a 
company,  the  ordinary  and  well-known  business  of  an  express  com- 
pany. The  company  gaye  public  notice  of  this  fact,  and  inyited 
the  public  to  giye  them  their  patronage  in  this  business. 

The  taxes  sought  to  be  enforced  are  claimed  to  be  due  under  the 
Code,  §  553,  sub-sec.  31^  ''all  express  companies,  doing  business  in 
the  State  of  Tennessee,  shall  take  out  license  from  the  comptroller 
and  pay  oyer  to  him  $1,000  for  the  priyilege  of  doing  business,  and 
in  addition  giye  bond  to  pay  oyer  one-half  of  one  per  cent  on  their 
income  from  business  done  in  this  State.''  There  are  modifications 
in  another  section  as  to  amount,  but  they  are  not  important  in  the 
discussion  of  the  questions  before  us.  The  acts  of  1881  are  of  sim- 
ilar import  and  language,  yarying  the  amount  of  the  tax.  See  Act 
of  1881,  pages  256  and  201. 

The  language  of  these  acts,  in  designating  what  is  to  be  taxed  as 
a  priyilege  under  them  is,  the  occupations  and  transactions  that 
shall  be  deemed  priyileges,  and  be  taxed,  and  not  pursued  without 
license  are  the  following — enumerating  them  —  among  them,  as  we 
haye  seen,  is  express  companies  doing  business  in  the  State,  etc. 

The  first  question  is  whether  this  language  includes  the  railroad 
company,  or  the  express  business  rather,  carried  on  by  such  com- 
pany in  this  State.  We  think  beyond  question  it  does.  The  pur- 
pose of  the  statutes  is  to  tax  the  occupatiorts  and  transactions  men- 
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tioned.  That  the  railroad  company  nominally  is  engaged  in  the 
occapation,  and  engaged  in  the  transaction  of  express  business  is 
not  questioned.  The  fact  that  the  business  is  being  conducted  un- 
der the  management  of  railroad  officials,  and  by  agents  of  railroads, 
can  make  no  difference.  They  are  not  taxed  for  their  privilege  of 
doing  a  public  business  in  our  State,  as  common  carriers.  Why 
they  might  not  be,  however,  we  cannot  see,  as  in  this  case  it  is  but 
an  artificial  citizen,  so  to  speak,  created  by  another  State,  and  cer- 
tainly cannot  claim  fairly  unless  protected  by  contract  or  some  other 
way,  higher  rights  than  natural  citizens. 

The  fact  is,  this  is  but  an  express  company,  so  far  as  this  business 
is  concerned,  and  is,  as  we  have  said,  a  railroad  company  that  is 
also  doing  an  express  business;  therefore  an  express  company,  so  far 
as  this  occupation  and  these  transactions  are  concerned. 

Suppose  this  company  should  establish  a  banking  house  in  one  of 
our  cities,  and  carry  it  on  under  the  direction  of  its  officials,  and 
by  agents  appointed  by  the  company.  No  one  would  seriously  insist 
that  such  bank  would  be  exempt  from  taxation  as  a  banking  com- 
pany. 

The  real  question  is,  are  the  legitimate  functions  of  a  railroad 
and  the  express  business  identical,  or  are  they  distinct  occupations 
and  transactions,  when  considered  as  occupations,  or  businesses  ? 

We  do  not  deem  it  necessary  to  go  into  the  cases,  contradictory 
as  they  are,  involving  a  contest  in  England  between  private  carriers 
and  railroad  companies,  and  in  the  United  States  between  express 
companies  aud  railroad  companies.  A  review  of  these  cases  will  be 
found  in  20  Am.  Law  Reg.  591,  et  seq.  It  suffices  to  say  that  both 
in  fact  and  on  authority  we  think  it  clear  the  two  businesses  ai'e 
separate  and  distinct,  having  many  likenesses,  it  is  true,  but  differ- 
ences so  well  marked  as  to  make  them  clearly  distinguishable  the 
one  from  the  other. 

We  shall  not  undertake  to  enumerate  the  points  of  likeness  or 
difference  in  this  opinion.  It  suffices  to  say  the  express  company 
and  express  business  may  be  conducted  without  the  aid  of  a  railroad 
at  sllf  while  the  business  of  the  railroad  involves  of  necessity  the  use 
of  track,  tnuns  and  all  the  complicate  machineiy  included  in  the 
idea  of  the  railroad  business — a  thing  that  may  exist,  or  a  business 
that  may  be  carried  on  independent  of,  and  without  any  connection 
with  another  thing  or  business,  cannot  be  a  necessary  part  of  that 
other  thing  or  business.     This  would  be  to  assume  that  a  thing  or 
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business  could  exist  or  be  carried  on  without  its  necessary  parts,  or 
doing  the  business  for  which  it  is  adapted  and  designed. 

It  is  but  just  that  this  shall  be  the  oonstruction  to  be  giren  to  our 
acts  of  assembly.  Otherwise  a  company  or  individual  engaged  in 
the  express  business  solely  might  be  burdened,  and  would  be  bur- 
dened with  taxes,  while  another  company  or  individual  oiganiasedy 
as  in  this  case,  in  another  jurisdiction,  and  existent  there,  under  a 
different  name,  could  establish  its  agencies  here,  and  by  calling  its 
occupation  a  department  of  its  other  business,  be  allowed  to  enter 
fully  into  competition  with  the  regular  business,  and  pay  no  taxes 
at  fdL 

It  is  not  the  name  by  which  a  business  shall  be  called,  nor  agen- 
cies  by  which  controlled,  nor  the  fact  that  it  may  be  connected  with 
another  and  different  business  that  makes  the  occupation  taxable — 
but  the  actual  character  of  the  occupation  or  business  transacted. 
There  can  be  no  question  that  the  occupation  here,  and  the  bust- 
ness  done,  is  that  of  an  express  company,  and  as  such  we  have  no 
doubt  it  is  subject  to  be  taxed  for  the  exercise  of  the  privilege  under 
our  laws. 

Without  going  into  an  extended  discussion  of  the  questions  so 

ably  argued  by  counsel,  we  have  no  doubt  of  the  correctness  of  the 

conclusions  above  announced,  and  aiBrm  the  judgment  of  the  court 

below,  with  costs. 

Juigfnmt  affirmed. 


SWXIBKBY  V.  ThOMASOK. 

(9  Lea,  889.) 

MdMM-^pevnit  of  evutom,  to  expiain  eaniraet. 

Ib  an  aotton  upon  a  oonlract "  to  pay  eight  dollars  per  thousand  lor  fariek  la 
the  waU,"  evidence  of  custom  to  ascertain  the  number  b^  measareoieal 
rather  than  bj  count,  is  inadmissible.    (See  note,  p.  670.) 

Cole  A  Sweeney y  for  complainant. 

P.  Williams,  for  defendant 

MoFablakd,  J.    This  bill  was  brought  to  recover  the  amount 
due  the  complainant  for  the  brick-work  in  building  a  brick  house 
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for  the  defendant,  under  a  written  contract.  The  contract  stipa- 
lates  that  the  complainant  is  to  famish  the  material  and  build  fche 
house,  ^'for  which/'  in  the  language  of  the  contract,/^ said  Thom- 
ason  is  to  pay  him  t8  per  thousand  for  brick  in  the  wall/'  *  * 
«  «  «  <«  said  work  is  to  be  as  though  solid  for  all  openings  for 
doors  and  windows  except  the  hall,  and  not  that,  if  to  be  faped,  or 
partly  so,  with  brick."  The  house  was  built  and  a  controyersy 
arose  as  to  the  number  of  ^^  brick  in  the  wall,''  in  the  meaning  of 
the  above  contract. 

The  complainant  insisted  that  by  the  custom  of  brick-masons 
the  number  was  to  be  ascertained  by  measurement,  and  the  appli- 
cation of  certain  rules,  as  follows:  Oounting  twenty-one  bricks  for 
every  lineal  foot  of  a  thirteen-inch  wall,  and  fourteen  bricks  for 
every  lineal  foot  in  a  nine-inch  wall.  The  walls  of  the  house  in 
controversy  were,  by  the  contract,  in  some  parts  nine-inch  walls,  and 
in  other  thirteen-inch  walls.  It  was  insisted  that  by  the  same  usage 
a  ^'  nine-inch  wall "  means  the  width  of  two  bricks  '^  side  by  side," 
and  a  "  thirteen-inch  wall "  means  three  bricks  "  side  by  side," 
without  regard  to  the  actual  thickness  of  the  wall. 

The  complainant  contended  that  these  rules  should  be  followed 
without  regard  to  the  actual  number  of  ^^  bricks  in  the  wall."  In 
his  testimony  he  also  asserts  that  the  rule  in  ascertaining  the  num- 
ber of  feet  is  to  measure  all  outside  walls  '^  outside  to  inside,"  and 
inside  walls  as  if  they  passed  entirely  through  the  outside  walls,  so 
as  to  count  part  of  the  wall  twice,  but  in  his  deposition  he  does  not 
insist  upon  adhering  to  this  rule.  The  bill  charges  that  by  the 
rules  of  measurement  the  building  contains  124,540  bricks.  The 
complainant's  deposition  fixes  the  number  at  106,598. 

The  defendant  insisted  upon  nn  actual  count  and  an  estimate  of 
the  openings  upon  the  same  basis,  which,  according  to  his  proof, 
shows  the  number  of  bricks  to  be,  at  most,  78,810.  He  however 
proposed,  by  way  of  compromise,  to  pay  for  90,000  bricks,  or  he 
proposed  to  go  with  complainant  or  any  one  he  might  select,  and 
make  the  count,  and  pay  complainant  for  8,000  more  than  the 
count.  These  propositions  were  rejected.  Defendant  had  paid 
$632.11. 

The  chancellor's  decree  was  in  favor  of  the  complainant,  and  the 
defendant  appealed. 

The  only  proof  in  regard  to  the  usage  or  custom  alleged  is  the 
testimony  of  the  complainant  and  one  other  brick-mason.     Com- 
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plaiiianty  after  giving  the  rule  he  had  adopted^  was  asked  by  his 
counsel  to  state  ''  what  other  method  of  determining  the  number 
of  bricks  in  the  wall  is  used  by  contractors  of  brick  work.'*  His 
answer  is:  '^I  don't  know  that  I  can  state  any  other.  I  don't  use 
any  other."  The  other  witness  says  he  knows  of  no  other  rule  ol 
counting,  that  he  never  worked  on  a  house  where  it  was  counted 
differently.  The  defendant  testifies  that  lie  knew  of  no  such  usage 
or  custom  when  he  made  the  contract;  he  says  he  dictated  the  term 
*^  brick  in  the  wall "  in  the  contract  to  avoid  being  charged  with  the 
count  at  the  kiln.  The  question  is,  whether  the  proof  is  admissi- 
ble for  the  pui'pose  for  which  it  was  introduced,  and  if  so,  is  it  suffi- 
cient to  establish  the  meaning  given  by  the  chancellor  to  the  terms 
used  in  the  written  contract. 

The  words  and  terms  used  in  the  contract  prima  facie,  at  least, 
arc  not  terms  of  art  having  any  special  signification  or  meaning, 
different  from  tlieir  ordinary  or  popular  meaning.  The  words  "per 
thousand  brick  in  the  wall "  will  be  readily  understood  to  mean  lit- 
erally what  the  words  imply.  There  is  no  ambiguity  or  uncertainty 
in  the  meaning,  nor  is  there  any  word  used  not  readily  understood 
without  inteqiretation  by  experts. 

It  would  hardly  be  admissible  to  prove  that  by  custom  or  usage 
of  brick-masons  "  1,000  "  bricks  means  "500,"  or  any  number  less 
than  '^  1,000."  Where  it  is  not  practicable  to  ascertain  the  number 
by  actual  count,  there  can  be  no  objection  to  adopting  as  the  best 
means  of  approximating  the  number,  estimates  based  upon  meas- 
urement. But  such  estimates  ought  ordinarily  to  be'  based  upon 
some  rule  calculated  to  ascertain  the  actual  number.  That  is  to 
say,  if  by  actual  count  a  lineal  foot  of  a  wall  be  found  to  contain  a 
given  number  of  bricks,  this  rule  may  be  adopted  as  to  the  remain- 
der of  the  wall.  But  why  arbitrarily  assume  that  a  lineal  foot  of 
the  wall  contains  a  number  of  bricks  that  it  is  conceded  it  does  not 
contain  ?  Clearly  this  cannot  be  done  unless  as  contended  in  behalf 
of  the  complainants.  The  words  **per  thousand,  brick  in  the  wall," 
mean  not  actually  "per  thousand,"  but  "per  thousand"  as  ascer- 
tained by  the  rule  of  brick-masons  above  referred  to. 

Conceding  for  the  argument,  that  such  a  rule  or  usage  might  be 
established,  and  the  meaning  of  a  written  contract,  otherwise  plain 
and  unambiguous,  made  to  conform  thereto — a  concession  only 
made  for  the  argument,  still  we  think  the  proof  in  this  case  is  in- 
sufficient for  the  purpose.     Courts  must  construe  written  contracts 
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accord  ng  to  the  intention  of  the  parties  to  be  gathered  fi*om  the 
language,  and  interpreted  in  the  light  of  the  accompanying  circum- 
stances.  If  at  the  time  and  place  the  contract  was  made  the  usage 
and  OQStom  in  question  had  become  so  general  and  well-established 
as  to  afford  u  presumption  that  it  was  known  to  the  defendant,  and 
the  contract  entered  into  in  reference  thereto,  then  it  might  be  suf- 
ficient. But  the  proof  of  the  complainant  only  is  that  he  has  always 
adopted  the  rule,  and  he  cannot  say  that  thei*e  is  any  other,  or  that 
he  knows  of  no  other,  and  the  proof  of  the  other  witness  is  sub- 
stantially to  the  same  effect.  We  see  no  reason  why  contracts  shall 
not  be  made  to  express  what  is  really  intended.  If  the  complainant 
meant  to  stipulate  that  1,000  bricks  should  mean  any  thing  less 
than  1,000,  it  would  have  been  easy  to  so  express  it  upon  the  face 
of  the  contract,  and  then  no  one  would  be  deceived  or  misled. 

We  see  no  sufficient  reason  for  holding  that  this  defendant  has 
agi*eed  to  pay  any  thing  more  than  is  expressed  in  plain  language 
in  his  contract,  or  that  he  understood  it  to  mean  any  thing  differ- 
ent from  the  plain  and  natural  import  of  the  language.  See  Bed- 
fords.  McCally  11  Humph.  247.  The  contract  being  to  pay  $8 
per  thousand  for  brick  in  the  wall,  the  question  of  fact  was  the 
ascertainment  of  the  number,  either  by  actual  count  if  practicable, 
or  by  some  mode  of  measurement  calculated  to  ascertain  the  num- 
ber.  The  complainant  however  is  not  willing  to  accept  payment 
for  the  actual  number  of  bricks,  but  insists  upon  being  paid  upon 
a  wholly  different  basis.  The  only  proof  going  to  show  the  correct 
number  of  bricks  accoixling  to  the  contract  is  the  testimony  of  the 
defendant,  and  according  to  this,  the  complainant  has  been  fully 
paid. 

The  decree  will  be  reversed,  with  costs. 

Decree  reversed. 

NoTB  BT  THE  Bbportxb.  —  The  soundness  of  this  decision  seems  doubtful  upon  the  au- 
thorities. 

In  the  leadini;  case  of  Smith  ▼.  WUttim,  3  B.  ft  Adol.  73S,  parol  evidence  was  held  admis. 
Bible  to  show  that  by  custom  the  word  **  thousand,"  used  in  a  lease  in  respect  to  rabbits, 
denoted  twelve  hundred. 

In  MiUer  v.  Stevcfis^  100.  Mass.  51S,  parol  evidence  was  admitted  to  show  that  bj  custom 
**  barrel "  meant  a  vessel  of  a  certain  capacity,  and  not  the  statute  measure  of  capacity. 

In  SorOier  v.  KeRerman,  18  Mo.  509,  proof  of  custom  was  admitted  to  show  that  two 
packs  of  shingles  were  regarded  as  1,000,  without  regard  to  the  actual  quantity. 

In  Merridc  v.  MeNaUy,  96  Mich.  374,  proof  of  a  custom  to  reject  fractions  of  a  foot  in 
measurement  was  admitted. 

In  Heaid  v.  Cooper,  8  Me.  38,  where  logs  were  sold  at  a  certain  price  for  so  much  lumber 
as  they  are  **  estimated  **  to  make,  parol  evidence  of  the  general  mode  of  estimation  was 
held  admissible. 
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In  HitmphnuniUe  Copper  Oo,  y, Vermont  Cower  Mining  Co.,  88  Vt.  ftt,  when  live  hm- 
dred  toDs  of  copper  ore  were  eold,**  the  moieture  to  be  deducted  as  luoal  from  the  welghfe 
of  the  ore,"  parol  eTideiioe  wae  heldadmlMible  to  show  whetherthe  custom  was  to  deduct 
for  moisture  before  or  after  the  weighing. 

In  Bmolcs  ▼.  Broofcf,  85  Penii.  St.  810,  where  lumber  was  sold  by  **  the  thousand  f eeC^  * 
proof  of  custom  was  admitted  to  show  that  this  meant  linear  measure. 

In  Barton  ▼•  AfelTeliwiy,  88  N.  J.  105,  where  young  trees  were  sold,  "  not  to  be  lets  thsB 
one  foot  high,"  evidence  was  admitted  to  show  a  custom  to  measure  only  to  the  top  of  the 
ripe  of  the  ripe  wood,  rejecting  the  green  tops. 

In  Jordan  ▼.  Merei(UIOi%  8  Teates,  818,  the  case  of  a  contract  to  pay  for  plastering  by  the 
square  yard,  evidence  to  show  a  custom  to  include  in  the  measurement  one-half  the  space 
occupied  by  the  windows  was  held  Inadmissible,  on  the  ground  that  it  was  unreaeonablSL 
But  in  PliMmrg  ▼.  O^iVeOl,  1  Penn.  St.  848,  it  was  held  that  the  number  of  bilcto  laid  in  a 
pavement  miirht  by  custom  be  computed  by  allowing  a  certain  number  to  theaqnare  yank 

In  Foni  V.  TirreU^  9  Oray,  401,  the  case  of  a  contract  to  buHd  an  octangular  cellar-w«|k 
at  a  given  rate  per  foot,  evidence  of  a  custom  to  measure  cellar  walls  in  a  certain  w«y  was 
held  competent. 

In  iMWt  V.  LOvman,  15  Ohio  St.  179,  the  case  of  a  contract  to  furnish  and  l«y  brick  at  ft 
certain  price  per  thousand,  evidence  was  held  competent  to  show  acustom  to  estimate  the 
(luantity  by  measurement  of  the  walla  on  a  rule  based  on  the  size  of  the  brick,  making 
slight  additions  for  extra  work  and  cartage,  deducting  openings  in  the  walls,  but  not  fcr 
chlnmeys  nor  jambs.  The  court  said:  *^  We  are  unable  to  see  any  thing  unreasonable  In 
the  custom.  The  workman  was  to  furnish  the  bricks  and  materials  and  lay  them  np  liif 
the  thousand.  The  contract  contains  no  specifications  of  the  dimensions,  shape,  angleii 
openings  or  arches  of  the  wall,  or  of  the  size  of  the  brick.  It  does  not  require  a  mason  t» 
know  that  the  value  of  the  materials  depends  much  upon  these,  and  sudi  like  conditions, 
if  they  are  to  be  paid  for  by  the  numerical  thousand.  Again  the  brick  are  to  be  furnished 
as  wen  as  laid  up.  Where  and  how  will  you  count  them  numerically  ?  Win  you  count 
them  at  the  kiln,  on  the  ground,  or  in  the  wall  ?  And  who  will  lose  the  breakage  in  trsna- 
portation  and  In  handling,  and  the  waste  of  filling  them  Into  the  wall  ?  Some  f^  meat- 
urement  of  the  wall  would  seem  to  be  a  more  reasonable  method.  And  wo  cannotssef 
that  this  method  waa  not  a  fair  one.  It  slightly  increased  the  estimated  number  of  bricia 
in  the  wall.  It  is  trua  •  *  «  AJl  this  seems  reasonable."  (In  the  principal  ease  how* 
ever  the  brick  were  to  be  ascertained  "  in  the  wall.  '*) 

In  Wail»  V.  BaiUyt  49 N.  Y.  484;  s.  c,  10  Am.  Rep.  407,  proof  was  held  competent  to 
show  a  custom  among  plasterers  to  charge  for  the  full  surface  of  walls  without  deduetiBf( 
for  cornices,  base-boards,  doors  or  windows. 

In  8ymondM  v.  Uoyd^  6  C.  B.  (U.  S.)  091,  where  there  was  a  contract  to  build  stone  and 
brick  walls,  at  so  much  per  superficial  ya>d,  nine  inches  thick,  evidence  was  held  oompa- 
tent  to  show  a  custom  to  reduce  brick-work,  for  the  purpose  of  measursment,  to  nino 
inches,  but  not  to  reduce  stone-work  unless  exceeding  two  feet  in  thJcknesi. 

See  not^  18  Am.  Bep.  904. 


Showk  y.  MgMaokik. 

(9  Lea,  801.) 

Where  in  oniiiftRiad  man  has  been  alweni  and  not  heard  from  for  more  fbrni 
twenty-ilTe  7«un,  it  may  be  presumed  thai  he  died  within  the  iinrt  aeveii 
years  of  his  aboenoe,  and  witboat  issue. 
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ILL  for  appointment  of  administrator.     The  opinion  statea  the 
case.    The  complainant  had  judgment  below. 


H.  H.  Inffer$ott,  for  complainant. 

R.  M.  McKee  and  ArmUagey  for  defendant. 

GoopxR,  J.  In  1850^  Andrew  and  John  P.  McMaokin,  young^ 
men  and  brothers,  left  their  home  in  Oreene  county,  and  went  to 
Oalifomia.  In  the  fall  of  1863,  Andrew  returned  home  with  $1,000 
of  his  brother's  money,  John  directing  him  to  loan  a  part  of  it  to 
his  &ther,  and  to  keep  the  residue  for  his  brotiier.  The  father 
died  in  a  year  or  two,  and  his  estate  being  insolvent,  Andrew 
received  back  1350  of  $500  loaned.  John  has  never  returned. 
The  brothers  had  one  sister,  Martha  J.  Harrison,  a  married  woman, 
who  died  in  April,  1861,  leaving  children.  The  complainant  quali- 
fied as  the  administrator  of  her  estate  in  July,  1879,  and  filed  this 
bill,  on  October  27th  of  that  year,  to  have  an  administrator  ap- 
pointed on  the  estate  of  John,  and  to  collect  from  Andrew  the 
money  due  his  brother. 

The  bill  states  that  John  P.  McMackin  expected  to  return  home 
in  a  year  or  two  after  Andrew,  but  had  never  returned,  nor  sent 
any  word  or  message  to  his  friends.  It  says  that  he  is  not  known 
to  have  been  alive  since  1853,  and  avers  that  he  is  dead,  that  he 
died  before  his  sister,  that  he  died  intestate,  unmarried,  and  with- 
out issue,  leaving  his  brother  Andrew  and  his  sister  Martha  J.  his 
only  heirs  and  next  of  kin.  It  is  further  averred  that  no  one  will 
apply,  nor  can  be  found  to  administer  on  his  estate,  and  the  court 
is  asked  to  appoint  an  administrator  under  the  Code,  §  2209.  The 
chancellor  appointed  an  administrator  as  prayed,  and  on  final  hear- 
ing, granted  the  relief  sought,  and  defendant  appealed. 

[Omitting  minor  matters.] 

There  is  more  difficulty  on  the  merits.  No  averment  is  nuide  in 
the  bill,  nor  is  any  proof  introduced  to  show  that  any  inquiry  has 
been  actively  instituted  for  the  purpose  of  ascertaining  whether 
John  P.  McMackin  is  actually  dead  or  alive.  The  sole  ground  re- 
lied on  is  the  presumption  arising  from  lapse  of  time,  and  the 
absence  ef  all  ii^ormation  from  him,  that  he  is  dead.  We  have  no 
statute  providing  that  after  an  absence  for  a  given  time  a  person's 
estate  may  be  administered  on  as  if  he  were  dead,  or  that  death 
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shall  be  piesumed  for  the  purposes  of  administration  after  a  giyen 
time.  And  administration  on  the  estate  of  a  living  person  is,  as  we 
have  held  upon  full  consideration,  absolutely  Toid.  D^Arusment  v. 
Jones,  4  Lea,  251 ;  s.  c,  40  Am.  Rep.  12.  Obviously,  the  courts 
should  be  cautious  in  acting  upon  the  presumption  alone,  and  as 
the  general  rule,  diligent  inquiry  at  the  place  where  the  party  was 
last  lieard  from  should  be  required.  Packetty.  SicUe,  1  Sneed,  356; 
Mr  Car  tee  v.  CatJiel,  1  Barb.  Ch.  455. 

In  the  present  case  the  right  of  the  complainant's  intestate,  as  a 
distributee  of  her  brother's  estate,  depends  upon  the  fact  that  he 
died  after  their  father,  and  before  the  sister.  For  the  father  would 
have  been  sole  distributee,  if  the  son  had  died  intestate  before  him, 
and  the  sister  would  not  be  a  distributee  if  the  brother  died  after 
she  did.  The  complainant  has  no  right  to  file  this  bill  under  the 
statute,  except  as  the  representative  of  one  of  the  next  of  kin  of 
John  at  the  time  of  his  death.  The  question  is  therefore  whether 
the  facts  raise  a  sufficient  pi*esumption  of  death  within  the  specified 
time. 

If  the  case  rested  alone  upon  the  bill  and  answer,  the  latter  being 
under  oath  as  called  for,  the  complainant  must  fail.  For  the  de- 
fendant says  in  his  answer  that  he  received  a  letter  from  his  brother 
John  about  five  years  after  his  return  home,  in  which  John  said 
nothing  about  coming  back,  and  that  about  the  year  1868  he  re- 
ceived information  that  John  was  then  in  California,  and  quite  well 
The  bill  avers  that  John  has  not  ''  sent  word  or  message  to  his 
friends  at  home.*'  The  answer  above  is  a  statement  of  facts  in 
uvoidance  which  is  a  direct  reply  to  the  charge.  The  rule  in  this 
State  is  that  if  the  facts  stated  in  discharge  or  avoidance  in  an 
answer  are  a  direct  and  proper  reply  to  an  express  charge  or  inter- 
rogatory of  the  bill,  the  answer  is  evidence  of  those  facts.  And  this, 
whether  the  response  be  by  a  direct  denial  or  by  a  statement  of  facts 
by  way  of  avoidance.  Hopki^va  v.  Spurlock,  2  Heisk.  152  ;  Woodard 
v.  Robertson,  3  Leg.  Rep.  231 ;  Bsech  v.  Haynes,  1  Tenn.  Ch.  569. 
Unless  these  statements  are  disproved  by  the  record,  they  must 
prevail. 

The  answer,  it  will  be  noticed,  gives  no  details  of  the  circumstances 
attending  the  receipt  of  the  letter,  of  its  contents,  or  of  the  place  at 
which  it  purported  to  be  written.  The  answer  elsewhere  states  that 
John  could  neither  read  nor  write.  The  allusion  to  the  informa- 
tion received  in  1868  is  still  more  vague.     The  defendant  does  not 
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say  that  these  facts  were  communicated  to  John's  family  or  friends, 
nor  does  he  give  his  deposition  in  the  cause.  Three  witnesses  arc 
introduced  by  the  complainant  to  pi'ove  Andrew's  statements  on 
this  subject  outside  of  the  record.  One  witness  testifies  that  he 
heard  Andrew  say,  that  old  Mr.  Philips  told  him  that  he.  Philips, 
had  received  a  letter  from  his  son  about  the  commencement  of  the 
war  that  John  was  living ;  and  that  he  had  heard  Andrew  say  re- 
cently that  in  1866,  or  1868,  he  got  information  of  his  brother 
through  Josiah  Guinn.  Another  witness  says  that  two  days  before 
his  deposition  was  taken  defendant  told  him  that  he  had  not  heard 
from  his  brother  in  fifteen  years,  and  he  had  then  received  infor- 
mation in  a  roundabout  way  from  one  of  the  Philipses.  The  com- 
plainant testifies  that  when  he  was  getting  up  the  facts  with  a  view 
to  this  bill,  he  had  a  conversation  with  the  defendant,  in  which  the 
latter  told  him  that  he  heard  from  his  brother  just  before  the  war, 
in  a  roundabout  way,  and  had  not  heard  from  him  since  ;  that  he 
supposed  his  brother  luid  gone  into  the  army  and  been  killed. 
These  conflicting  statements  tend  to  throw  discredit  on  the  aver- 
ments of  the  answer,  and  to  require  some  explanation  from  the 
defendant.  But  he  neither  comes  forward  himself,  nor  introduces 
any  testimony  that  any  otlier  person  had  received  information  from 
his  brother,  or  in  relation  to  him.  So  far  as  appears,  no  pei*son 
had  heard  from  him,  unless  it  be  defendant,  and  he  does  not  say 
that  he  communicated  his  information  to  any  of  the  family.  The 
defendant  says  in  his  answer  that  his  brother  said  to  him,  when  he 
left  him  in  California,  that  he  might  come  home  in  a  year  or  two, 
or  he  might  not.  This  language  implies  at  least  an  expectation 
that  he  might  come  home  in  a  few  years.  If  in  fact  he  has  not 
communicated  with  his  family,  or  been  heard  from  for  over  a  quarter 
of  a  century,  the  presumption  of  death  would  &irly  arise.  And  the 
circumstances  would  justify  a  finding  that  he  died  within  the  first 
seven  years.  Some  of  the  authorities  hold  that  when  the  pre- 
sumption attaches,  it  only  implies  that  the  party  is  dead,  but  not 
that  he  died  at  any  particular  time  during  the  period.  Doe  v.  Ne-- 
pean,  5  B.  &  Ad.  86  ;  2  M.  &  W.  894.  Other  authorities  seem  to 
hold  that  the  presumption,  as  well  as  the  fact  of  death  attaches  to 
the  time,  and  fixes  the  date  of  the  death  at  the  end  of  the  seventy 
year.  Hickman  v.  Upsall,  13  Eng.  Rep.  676 ;  Olarke  v.  Canfield, 
2  McGarter  Eq.  119.  But  all  the  authorities  agree  that  the  time 
of  death  is  to  be  inferred  by  the  court  or  jury  from  the  circum' 
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stances.  Rust  v.  Baker,  8  Sim.  443;  Spencer  v.  Jtaper,  13  Ired.  333. 
And  if  the  person  was  unmamed  when  he  went  abroad  and  was 
last  heard  from,  the  presumption  of  his  death  carries  with  it  the 
presumption  that  he  died  without  issue.  Rowe  y.  Haelandy  1  W. 
Bl.  404  ;  Doe  v.  OrifflUy  15  East,  293. 

Under  the  circumstances  of  this  case,  the  reasonable  presumption 
would  be  that  the  party  died  at  the  expiration  of  the  seven  yean 
from  the  summer  or  fall  of  1853,  which  would  be  before  the  death 
of  the  complainant's  intestate.  He  was  unmarried  when  last  heard 
from,  and  must  be  presumed  to  have  died  Mrithout  issue. 

The  chancellor  has  arrived  at  the  proper  conclusion  as  to  the 
amount  with  which  the  defendant  should  be  chai^ged.  But  it  clearly 
appears  that  there  are  no  creditors  of  the  estate,  and  therefore  the 
defendant  is  entitled  to  retain  one-half  of  the  fund  as  distributee. 
The  decree  will  be  for  the  other  half,  with  the  costs  of  the  cause. 

Decree  aceordingbf. 


Raqan  v.  Aikbk. 

(9  Lea,  609.) 

Oarrier  — railroad — dieeriminatian  in  raise  of  freiQki. 

In  order  to  secure  freight  which  would  otherwise  go  by  a  different  loate,  a 
railroad  company  may  discriminate  in  rates  in  fkvor  of  persons  living  at  a 
distance  from  its  route,  provided  its  charges  against  others  not  similarly  sit- 
uated are  reasonable.  * 
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ILL  to  recover  over-paid  freights.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 


ShiMe  &  Shields,  Kyle  A  McDennott  and  /.  B.  ffeisMl,  for 
complainants. 

W.  P.  OillenwcUers  and  A .  D.  Huffmaster^  for  defendant. 

Cooper,  J.  The  chancellor  sustained  a  demurrer  to  this  bill,  and 
the  complainants  appealed. 

On  February  27, 1852,  the  General  Assembly  of  the  State  pMsed 
an  act  to  charter  the  Bogersville  &  Jefferson  Bailroad  Oompany  ag 
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a  corporation.  By  the  ninth  section  of  the  act  it  was  prorided  that 
said  railroad  company  should  be  goyemed  by  the  provisions  of  the 
Nashville  &  Chattanooga  Railroad  charter,  and  should  hare  the 
same  rights  and  privilegeSy  and  be  under  the  same  penalties  and 
restrictions  as  said  company.  By  the  fourteenth  section  of  the  act 
incorporating  the  Nashville  &  Ohattanooga  Railroad  Company,  it 
is  provided  that  the  charges  for  transportation  on  said  road  shall 
not  exceed  thirty-five  cents  per  hundred  pounds  on  heavy  articles, 
and  ten  cents  per  cubic  foot  on  articles  of  measurement,  for  every 
hundred  miles,  and  five  cents  a  mile  for  every  passenger. 

The  Rogersville  &  Jefferson  Railroad  Company  was  organized 
under  its  charter,  and  built  a  road  from  Rogersville  to  a  point  on 
the  line  of  the  East  Tennessee,  Virginia  &  Georgia  Railroad,  a  dis- 
tance of  fifteen  miles,  which  it  equipped  and  operated  for  several 
years  by  carrying  freights  and  passengers  as  a  common  carrier.  It 
had  however  received  State  aid  under  the  act  of  February  11, 1852, 
and  subsequent  acts  amendatory  thereof,  whereby  a  statutory  lien 
or  mortgage  was  created  in  favor  of  the  State  upon  the  entire  road, 
stock,  equipments,  superstructure,  franchises  and  property  of  th'j 
company  as  security  for  the  bonds  of  the  State  issued  to  the  com- 
pany, and  the  interest  thereon.  The  company  having  failed  to  meet 
its  obligations  under  the  contract  with  the  State,  such  proceedings 
were  taken  by  the  State  against  the  company  that  by  order  of  court 
the  i*oad,  with  all  its  property,  effects  and  franchises,  was,  on  the 
20th  of  March,  1872,  sold  to  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company,  and  the  sale  was  confirmed  on  November  18, 
1873.  On  December  26,  1873,  the  purchaser  sold  and  oonieyed 
the  i-oad,  with  all  its  projierty,  franchises  and  privileges,  to  W*  P. 
Elliott,  and  on  September  12,  1877,  Elliott  sold  and  conveyed  the 
same  property  to  the  defendant,  Aiken,  who  has  since  operated  the 
road  under  the  charter. 

The  complainants  were  merchants  in  Rogersville,  engaged  in  buy- 
ing and  selling  l^ware,  family  groceries,  produce,  implements  of 
husbandry,  etc.,  and  have  been  so  carrying  on  business  since  the 
1st  of  January,  1879.  During  this  period  they  have  been  required 
by  ^e  defendant  to  pay  as  freight  for  articles  carried  on  said  road 
of  fifteen  miles  from  Rogersville  to  the  East  Tennessee,  Virginia  & 
Georgia  road  from  twenty  to  twenty-five  cents  per  hundred  pounds 
on  heavy  articles  (no  articles  of  measurement  having  been  shipped 
to  them),  and  have  paid  him  accordingly,  the  gross  amount  of  their 
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payments  aggregating  about  $4^000.  The  complainants  insist,  that 
under  the  charter  of  the  company,  the  legal  rate  of  freight  for  the 
length  of  said  road  would  only  be  fiye  and  one-quarter  cents  per 
hundred  pounds,  and  the  main  object  of  the  bill  is  to  recover  the 
excess  of  payments  over  the  legal  rate  of  charge. 

The  bill  further  states  that  the  defendant,  as  an  inducement  to 
other  merchants  in  Lee  county,  Virginia,  and  Hancock  county, 
Tennessee,  to  have  their  goods  shipped  to  Rogersville,  so  as  to  pass 
over  his  road,  has  entered  into  a  contract  with  those  merchants  not 
to  charge  them  exceeding  fifteen  cents  per  hundred  pounds  on  any 
and  all  articles  for  carriage  on  his  road,  and  that  large  shipments 
have  accordingly  been  made  over  the  road  to  these  merchants.  The 
complainants  allege  that  this  discrimination  is  illegal,  and  ask  the 
court  to  enjoin  the  defendant  from  so  discriminating. 

The  demurrer  raises  the  questions  whether  the  defendant  is  lia- 
ble to  the  suit  individually  instead  of  the  corporation,  and  whether 
the  charges  of  freight  and  discrimination  complained  of  are  author- 
ized by  the  charter  of  the  Bogersville  A  Jefferson  Railroad  Com- 
pany. 

[Omitting  minor  questions.] 

The  third  ground  of  demurrer  is  that  the  facts  stated  in  the  bill 
do  not  show  a  case  of  improper  discrimination  within  the  meaning 
of  the  franchises  under  which  the  defendant  is  operating  his  road. 
The  facts  are  that  the  defendant,  to  induce  merchants  in  Lee 
county,  Virginia,  and  Hancock  connty,  Tennessee,  to  ship  over  his 
road,  instead  of  taking  a  different  route,  has  entered  into  a  con- 
tract with  them  not  to  charge  exceeding  fifteen  cents  per  hundred 
pounds  on  their  goods.  And  the  question  is  whether  the  defendant 
can  make  such  a  contract,  under  the  circumstances  stated. 

The  English  authorities  hold  that  at  common  law  the  common 
carrier  is  not  bound  to  carry  at  equal  rates  for  all  customers  in  like 
condition.  The  authorities  are  collected  in  McDtiffee  v.  Portland 
it  Eocheshr  Railroad^  52  N.  H.  430;  s.  c,  13  Am.  Rep.  72,  and  in 
3  Am.  &  Eng.  R.  Gas.  602,  In  this  country,  the  courts  have  gen- 
erally held  otherwise,  and  that  statutes  prohibiting  discrimination 
are  merely  declaratory  of  the  conunon  law.  Sinking  Fund  Ocuei, 
99  XT.  S.  719;  Meawnger  v.  Pennsylvania  Railroad  Company,  36  N. 
J.  407,  681;  &  C^  18  Am.  Rep.  457.  Discrimination  in  rates  oC 
freight,  if  fair  and  reasonable,  and  founded  on  grounds  oonsistent 
with  the  public  interest,  are  allowable.     Bor$h  v.  Ifortharnf  dcy 
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Railroad  Company y  74  Penn.  St.  181;  Chicago,  etc.,  Railroad  Com- 
pany V.  People,  67  111.  11;  FUchburg  Railroad  Company  v.  Cage,  12 
Gray,  393.  The  important  point  to  every  freighter  is  that  the 
charge  shall  be  reasonable,  and  a  right  of  action  will  not  exist  in 
favor  of  any  one  unless  it  be  shown  that  unreasonable  inequality 
had  been  nuule  to  his  detriment.  A  reasonable  price  paid  by  such 
SI  party  is  not  made  unreasonable  by  a  less  price  paid  by  others.  Or 
as  said  by  Crohpton,  J.,  to  the  plaintiff,  upon  the  trial  of  such  a 
suit:  **  Tho  charging  another  party  too  little  is  not  charging  you 
too  much.''  Oarten  v.  B,  &  E,  Railroad  Company,  1  B.  &  S.  112, 
154,  165;  McDufee  y.  Portland  £  Rocheeter  Railroad,  52  N.  H. 
430;  s.  c,  13  Am.  Rep.  72.  In  determining  whether  a  company 
has  giTcn  undue  preference  to  a  particular  person,  the  court  may 
look  to  the  interests  of  the  company.  Ransoms  y.  Eastern  Counties 
Railway,  1  C.  B.  (N.  S.)  437;  id.  135. 

In  other  words,  if  the  charge  on  the  goods  of  the  party  complain- 
ing is  reasonable,  and  such  as  the  company  would  be  required  to  ad- 
here to  as  to  all  persons  in  like  condition,  it  may  neyertheless  lower 
the  charge  of  another  person  if  it  be  to  the  adyantage  of  the  com- 
pany, not  inconsistent  with  the  public  interest,  and  based  on  a  suf- 
ficient reason.  It  is  obyious  that  the  intention  of  the  defendant,  in 
this  instance,  was  not  to  discriminate  against  the  complainants  ia 
fayor  of  any  person  of  the  same  place,  and  in  the  same  condition. 
His  object  was  to  get  business  for  his  road  from  persons  at  a  dis- 
tance from  its  terminus,  which  otherwise  would  reach  their  desti- 
nation by  a  different  route.  Under  these  circumstances  we  cannot 
see  that  the  contracts  complained  of  are  against  public  policy,  or 
that  the  complainants  have  been  damaged,  if  the  charges  on  their 
goods  were  reasonable.  The  bill  contains  no  allegation  that  the 
charges  made  against  and  paid  by  the  complainants  were  unreason- 
able. Without  such  an  averment  there  has  been  no  damage.  The 
third  ground  of  demurrer  was  therefore  well  taken. 

AfBm  the  decree  with  costs. 

Decree  accordingly. 


IV 


SUPREME    COURT 


TEXAS. 


WlBSTSR  T.   MaKK. 
<n  Tn.  lU.) 

The  depoflitkm  of  a  witneM,  taken  after  indictment  for  foigwx  but  before 
trial  therefor,  he  haTing  been  fubeequentlx  coiiTioted  thereof,  leiaoQapeteat 
by  reason  of  the  infamy  of  the  deponent.* 

fllHE  opinion  states  the  point. 

Fred*  Barnard,  for  appellant. 

M.  C.  McLenu>r$  and  Scott  A  Levi,  for  appellee. 

STATTOKy  J.  [Omitting  other  matter.]  The  exdnaion  ol  the 
deposition  of  Jesse  Stancel  was  not  error. 

The  deposition  of  Stancel  was  taken  before  his  conyiotion  of  the 
offense  of  forgery  bnt  after  he  had  been  indicted  tor  that  offense. 
The  offense  of  forgery  is  one  which  at  Qommon  law  was  held  to  ren- 
der the  person  guilty  thereof  infamous,  and  hence  incompetent  to 
testify.     1  Greenl.  Ev.  373. 

*  Oompara  Whitehunt  ▼.  PUtiphert  ante,  800. 
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The  ground  of  this  exclosion  is  thus  stated  by  Mr.  Oreenleaf : 
^'  The  basis  of  the  rule  seems  to  be^  that  such  a  person  is  morally 
too  corrupt  to  be  trusted  to  testify ;  so  reckless  of  the  distinction 
between  truth  and  falsehood,  and  insensible  to  the  restraining  force 
of  an  oath,  as  to  render  it  extremely  improbable  that  he  will  speak 
the  truth  at  all."     GreenL  Ev.  372. 

The  judgment  of  conviction  is  but  the  evidence  of  the  moral 
depravity  which  cix^ates  the  disqualification  ;  and  the  reason  for  the 
•exclusion  of  the  testimony  of  a  party  while  under  indictment  upon 
which  a  conviction  is  subsequently  had,  is  just  as  strong  as  though 
his  testimony  was  given  after  conviction. 

The  facts  and  law  existing  at  the  time  of  the  trial,  and  not  at 
the  time  of  the  taking  of  a  deposition,  must  be  looked  to  ordinarily 
to  determine  its  competency.  Weeks'  Law  of  Depositions,  515, 
;and  citations. 

There  being  no  error  in  the  judgment,  it  is  affirmed. 

Judgment  affirmed. 


Jokes  y.  Oeoboe. 

(66  T^x.  149.) 

SalS'^warrmUif,  impHed — msature  of  damage$. 

A  wamntj  is  implied  on  a  sale  of  drugs  by  a  druggist. 

In  an  action  bj  a  planter  for  breach  of  implied  warranty  on  a  sale  of  a  com- 
pound for  destroying  the  ootton  worm,  the  estimated  value  of  the  crop  lost 
may  not  be  recovered. 

ACTION  for  breach  of  warranty.     The  head-note  and  opinion 
show  the  case.     The  defendant  had  judgment  below. 

George  P.  Finlay,  for  appellant. 

Willie  d  Cleveland,  for  appellee. 

Watts,  J.   Com.   App.     By  the  amended  petition  appellant 

Tspresented  that  appellee  warranted  the  drug  sold  and  delivered 

to  him  to  be  genuine  ^^  Paris  green  ; "  the  appellee  excepted  to  the 

amendment  on  the  ground  that  it  asserted  a  new  cause  of  action, 
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and  that  more  than  two  years  had  elapsed  between  the  breach  of  tf^^ 
warranty  and  the  assertion  of  the  same  by  the  amendment. 

The  cause  of  action  was  stated  in  the  original  petition ;  tbA 
amendment  but  amplified  the  representation  contained  in  the 
original.  There  was  no  new  cause  of  action  set  up  in  the  amend- 
menty  and  therefore  the  statute  of  limitations  had  no  application. 

It  is  claimed  that  in  the  sale  of  chattels,  where  the  purchaser 
has  an  opportunity  to  examine  before  the  purchase  is  made, 
the  common-law  rule  of  caveat  emptor  applies  without  exception. 
As  a  general  rule,  the  doctrine  does  apply  in  the  purchase  of  chat- 
tels, when  an  opportunity  for  examination  by  the  purchaser  is  shown. 
But  where  from  the  nature  of  the  article,  or  the  peculiar  character 
of  the  business  in  which  the  same  is  being  sold,  it  is  shown  that 
an  examination  would  not  avail  the  purchaser  any  thing,  it  might 
constitute  an  exception  to  the  general  rule,  dependent  upon  the 
circumstances  of  each  particular  case. 

The  appellee  was  engaged  in  the  business  of  a  druggist,  holding 
himself  out  to  the  public  as  one  having  the  })eculiar  learning  and 
skill  necessary  to  a  safe  and  proper  conducting  of  the  business. 
The  general  customer  is  not  supposed  to  be  skilled  in  the  matter, 
and  as  represented  in  this  case,  does  not  know  one  drug  from 
another;  but  in  the  purchase  of  drugs,  the  customer  must  rely  upon 
the  druggist  to  furnish  the  article  called  for;  and  in  this  particular 
business,  the  customer  who  has  not  the  experience  and  learning 
necessary  to  a  proper  vending  of  drugs  would  not  be  held  to  the 
rule  that  he  must  examine  for  himself.  It  would  be  but  idle 
mockery  for  the  customer  to  make  the  examination,  when  it  would 
avail  him  nothing. 

On  the  contrary,  the  business  is  such  that  in  the  very  nature  of 
things  the  druggist  must  be  held  to  warrant  that  he  will  deliver 
the  drug  called  for  and  purchased  by  the  customer.  If  as  claimed, 
the  appellee  delivered  to  appellant  some  harmless  or  useless  drug 
instead  of  the  Paris  green  asked  for  by  appellant,  he  would  be 
held  liable  for  the  damages  resulting  from  the  act  as  a  natural  or 
legal  consequence. 

We  conclude  that  the  court  below  erred  in  sustaining  ine  appellee's 
exceptions  and  dismissing  the  suit 

In  view  of  a  trial  in  the  court  below,  it  is  deemed  proper  co  ilk* 
dicate  our  opinion  as  to  the  correct  rule  as  to  this  character  of 
in  measuring  the  damages. 
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No  principle  is  more  firmly  establiflhed  than  that  remote  and 
speculative  damages  cannot  be  recoyered  on  account  of  the  breach 
of  contract^  when  that  breach  is  unmixed  with  the  elements  of 
force  or  fraud. 

Taking  as  true  the  representations  in  appellant's  petition,  he 
would  be  entitled  to  recover  the  actual  expenses  incurred  in  the 
purchase  and  application  of  the  compound  to  the  cotton,  and 
the  loss  of  time  necessary  therefor,  together  with  every  other 
element  of  actual  damages  that  results  to  him  as  a  natural  or  legal 
sequence  from  the  breach  of  warranty. 

But  what  the  cotton  would  have  made  had  the  worm  been  de- 
stroyed, is  a  matter  of  conjecture  depending  upon  various  con- 
tingencies, and  would  be  remote  and  speculative,  and  therefore  not 
recoverable  in  the  absence  of  express  stipulation  binding  the  party 
m  that  particular. 

The  judgment  ought  to  be  reversed  and  the  cause  remanded. 

Swened  and  remanded* 


Hekdbbbok  y.  Owkby. 

(56  Tez.  047.) 

TretpoM — improvem&nta  itft^  ntU. 

In  trespass  for  title  the  defendant  may  not  be  allowed  for  impfovements  made 
after  soit,  although  with  the  intention  of  removal  and  after  seqnestiatioii 
and  replevy. 

SUIT  for  injunction.     The  opinion  states  the  case.   The  defend- 
ant  had  judgment  below. 

Hak  A  Scotty  tor  appellants. 

Dudley  di  McDonald,  for  appellee. 

€k>ULD,  C.  J.  Pending  a  suit  of  trespass  to  try  title  to  a  lot  in 
the  city  of  Paris,  and  after  the  plaintiffs,  Travis  Henderson,  et  aL, 
had  sequestered  the  premises,  and  the  defendants,  T.  J.  Tonery 
and  wife,  had  replevied,  Oreiner  rented  from  Tonery  and  wife  a 
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portion  of  the  lot  and  erected  thereon  the  house  in  controyeisy^  for 
a  shoemaker's  shop,  that  being  his  vocation.  The  building  was  a  box 
house,  set  on  blocks,  and  was  erected  under  an  agreement  with  Ton- 
ery  that  Greiner  should  have  the  privilege  of  removing  it  at  pleasure. 
The  suit  resulted  in  a  judgment  against  Tonery  and  wife,  and  after 
the  judgment  was  rendered,  but  before  a  writ  of  possession  had  is- 
sued, Greiner  being  about  to  remove  the  house,  the  plaintifb  in- 
stituted this  suit  to  enjoin  him  from  doing  so.  The  writ  of  injunc- 
tion was  issued  and  executed,  and  afterward  by  virtue  of  a  writ  duly 
issued  under  their  judgment,  plaintiffs  were  placed  in  possession  of 
the  premises.  The  injunction  suit  resulted  in  a  dissolution  of  the 
injunction,  and  in  a  judgment  in  favor  of  Greiner  on  a  cross  bill 
for  damages  for  the  conversion  of  the  house. 

The  controlling  question  m  the  case  is  presented  by  appellants 
in  the  following  proposition :  '^Tonery  and  wife,  being  trespass- 
ers on  the  lot,  could  not  move,  or  authorize  Greiner  to  move  any 
house  built  thereon  with  notice  of  appellants'  claim  and  title,  built 
there  without  appellants'  knowledge  or  consent ;  and  no  contract 
between  Tonery  and  Greiner  would  affect  or  be  binding  on  the 
owners  of  the  soil.''  Citing  E.  S.,  art.  4814,  par.  1 ;  Ewell  on 
Fixtures,  pp.  41,  67,  61-65, 66, 154;  Ordham  v.  ConnermriUe  R.0o., 
36  Ind.  463  ;  8.  c,  10  Am.  Rep.  56;  Whipple  v.  Dew&y,  8  GaL  36. 

The  counter  proposition  of  appellee  is  :  ''  Tonery  and  wife,  being 
in  the  lawful  possession  of  the  lot,  having  the  lawful  right  to  rent 
the  same  and  collect  the  rents,  a  contract  made  by  them  with 
the  tenant,  Greiner,  to  the  effect  that  he  could  place  his  shoe  shop 
upon  said  lot  and  remove  the  same  at  pleasure,  authorized  and  en- 
titled the  said  Greiner  to  remove  the  said  shop,  provided  the  re- 
moval of  the  same  would  not  injure  the  freehold,  and  a  recovery  of 
the  lot  by  the  appellant  in  a  suit  against  Tonery  and  wife  could  not 
affect  his  right  of  removal."  Citing  McJunkin  v.  Dupree,  44  Ter. 
500  ;  HtUchUis  v.  Masteraony  46  id.  551 ;  Moody  v.  Aik&n,  50  id. 
65 ;  Fowler  v.  Sioneham,  6  id.  60 ;  Van  Nese  v.  Packard^  2  Pet. 
141  ;  Tiffi  v.  Horton,  53  N.  Y.  377 ;  s.  c,  13  Am.  Bep.  537  ; 
Eaves  Y.  JBstes,  10  Eans.  314;  s.  c,  15  Am.  Bep.  345;  2  Kent 
Com.,  side  page  343  and  note ;  1  Washb.  on  Real  Prop.^  pp.  23-^, 
437  ;  Ewell  on  Fixtures,  pp.  80-110. 

An  examination  of  the  authorities  cited  shows  that  none  have 
been  produced  which  can  be  regarded  as  going  to  the  point,  that 
one  who  rents  from  a  defendant  in  a  jiending  suit  of  trespass  to  try 


AUSTIN  TERM,  1882.  693 

HeDderson  v.  Ownbj. 

title  can  claim^  as  against  plaintiff,  any  greater  right  to  remove  fix- 
tures erected  by  him  for  purposes  of  trade,  than  the  defendant  him- 
self would  have,  had  he  erected  such  fixtures  after  suit  brought. 
On  the  other  hand,  in  Ewell  on  Fixtures,  it  is  said  :  '*  In  order  to 
give  effect  to  the  intention  of  a  party  not  to  make  an  erection  a  per- 
manent accession  to  the  realty,  the  person  making  the  improve- 
ment must  have  the  right  to  determine  whether  or  not  the  erection 
shall  become  a  part  of  the  realty  ;  and  if  as  between  himself  and 
the  owner  of  the  soil,  he  has  no  right  to  erect  the  same  as  property 
separate  and  distinct  from  the  freehold,  an  intention  to  do  so,  no 
matter  how  clearly  manifested,  is  of  no  avail."  Page  41.  In  a 
note  to  this  passage,  the  case  of  Htiebschmann  v.  MeHenrjff  29  Wis. 
655,  is  cited,  and,  although  not  fully  in  point,  is,  we  think,  author- 
ity for  i^pellants'  proposition.  In  that  case  the  house  in  question 
had  been  erected  by  a  tenant  under  a  lease  from  a  third  person  who 
claimed  by  virtue  of  a  tax  deed,  and  there  was  evidence  of  a  usage 
entitling  the  tenant,  as  between  himself  and  the  landlord,  ^^  to  re- 
move structure  so  erected  at  any  time  before  the  expiration  of  the 
lease."  The  court  say  :  *'  There  may  be  cases,  it  is  true,  between 
landlord  and  tenant,  and  perhaps  others,  where  the  intention  of  a 
tenant  erecting  a  structure  to  remove  it,  and  the  purpose  for  which 
it  is  erected,  enter  into  the  question  of  its  character,  whether 
a  fixture  or>uot,  and  from  which  the  tenant's  right  of  removal  may 
be  determined.  But  no  such  considerations  can,  as  it  seems  to  us, 
enter  into  the  question  so  far  as  a  mere  tort-feasor  is  concerned, 
when  the  nature  of  the  structure  is  such  as  is  ordinarily  intended 
to  improve  the  land,  and  to  adapt  it  to  the  use  and  enjoyment  of 
the  occupant.  The  entry  here  was  an  assertion  of  title  in  the  soil, 
if  not  in  defendant,  at  least  in  the  party  under  whom  he  entered. 
It  was  an  entry  with  intention  to  hold  an  adverse  possession.  In 
pursuance  of  such  entry  and  assertion  of  title,  and  with  such  in- 
tention, the  house  was  erected  to  be  used  with  the  land  and  as  a 
part  of  it,  as  part  of  the  tenant's  estate  and  interest  in  it.  The  case 
bad  therefore  every  element  which  characterizes  the  act  of  a  tres- 
passer who  annexes  his  structure  to  the  freehold,  and  is  therefore 
presumed  to  intend  to  change  the  nature  of  his  chattel,  and  convert 
it  into  realty,  and  thereby  give  it  to  the  holder  of  a  paramount  title, 
m  case  he  should  be  subsequently  evicted  by  such  holder.  In  such 
case  it  seems  clear  that  no  proof  of  previous  intention  on  the  part 
of  the  wrong-doer  to  remove  or  sever  the  structure  from  the  free- 
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hold  should  be  admitted  for  the  purpose  of  changing  its  character 
from  real  to  that  of  personal  property^  as  between  him  and  the  ac- 
tual owner  of  the  soiL'' 

A  defendant  in  trespass  to  try  title,  who  makes  improvements 
pending  the  suit,  does  so  at  the  peril  of  losing  those  improvements 
should  the  suit  be  determined  against  him,  no  matter  what  may 
have  been  his  intention  in  regard  to  their  removaL  This  is  so 
although  the  premises  may  have  been  sequestered  and  replevied  by 
him.  By  replevying  he  is  simply  enabled  to  retain  possession  not* 
withstanding  the  sequestration.  His  rights  to  hold  and  improve 
are  no  greater  than  they  were  before  sequestration  had  after  suit 
Having  himself  no  right  to  remove  fixtures  wrongfully  annexed  by 
him  to  the  land  of  another  after  suit  brought,  it  is  not  perceived 
how,  by  contract,  he  can  give  such  right  to  a  third  party  having 
notice  of  the  pending  suit.  After  suit  brought  he  is  no  longer 
allowed  any  greater  right  to  claim  that  he  acts  in  good  faith  in 
continuing  to  place  fixtures  on  the  land  than  would  be  accorded  to 
a  mere  trespasser.  Nor  can  he  thereafter  by  renting  the  premises 
secure  to  himself  througn  a  tenant  any  greater  righto  in  regard  to 
such  fixtures  than  he  would  otherwise  have. 

These  views  are  conclusive  of  the  case  and  must  lead  to  a  reversal 
of  the  judgment.  The  judgment  in  favor  of  Greiner  is  reversed, 
as  also  the  judgment  dissolving  the  injunction,  and  judgment  in 
favor  of  appellants  will  be  here  rendered  perpetuating  the  injunc- 
tion^  and  for  costs  of  suit 

Bever9$d  and  rmiumML 
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WxuA  ▼.  American  Expbbss  Ooxpakt. 

(U  Wis.  0.) 

OarrieT'^  right  of  true  awnor  a$  again$i  tmrrUr  or  oofU^THM. 

ifoiMj  beUmgliig  to  W.  alone  wu  sent  bj  exprefls  dlreoted  to  W.  ft  C.  W. 
demanded  It,  without  piodacinganj  aosignment,  order,  acquittance  or  reoeipl 
from  O.  The  expreas  company  ref need  to  deliver  it,  alleging  that  it  had 
been  gamiahed.  EAd^  aside  from  the  qneetion  of  gamiahment,  no  defense 
in  an  action  by  W.  for  the  money. 

friHE  opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Finches,  Linde  A  Miller ,  for  appellant. 

FUh  d  Dodgey  for  respondent. 

OsTON,  J.  In  this  case,  reported  in  49  Wis.  224,  it  was  held 
that  the  amended  complaint,  on  which  the  action  was  last  tried, 
was  for  money  had  and  receiyed,  and  substantially  charged  that  the 
money  was  the  property  of  the  plaintiff  ;  and  that  notwithstanding 
the  former  complaint  set  out  the  contract  of  consignment,  the 
amendment  was  proper.   The  action  under  the  amended  complaint 


696  WISCONSIN, 


Wells  ▼.  Amerioui  Exprem  OompsDj. 


is  not  therefore  based  upon  the  terms  of  the  contract  of  consign- 
ment ;  and  the  finding  that  the  defendant  received  the  money  to 
the  use  of  the  plaintiff,  although  strictly  contradictory  of  the  con- 
tract and  the  direction  of  the  package,  may  not  only  be  true,  but 
warranted  by  the  pleadings.  When  the  cause  was  before  this  court, 
as  reported  in  44  Wis.  342,  it  did  not  appear  from  the  evidence  that 
the  money  belonged  exclusively  to  the  plaintiff,  and  it  did  appear 
that  it  belonged  to  Wells  and  Cartwright  jointly,  and  ifiat  there- 
fore the  package  was  properly  directed  to  them  both.  But  it  now 
appears  from  the  evidence,  and  the  Ghrcuit  Court  has  so  found,  that 
the  money  was  the  property  of  the  plaintiff  alone,  as  alleged  in  the 
amended  complaint ;  and  the  Circuit  Court  rendered  judgment  in 
favor  of  the  plaintiff  alone,  virtually  holding  that  notwithstanding 
the  package  was  consigned  to  Wells  and  Cartwright  jointly,  and  so 
directed,  the  company  was  liable  to  Wells  alone  as  the  real  and 
exclusive  owner  of  the  money,  and  could  not  defend  against  his 
right  on  the  ground  that  the  package  was  otherwise  directed.  This 
is  a  very  important  question,  and  one  which  has  not  before  been 
decided  by  this  court,  so  far  as  I  can  find. 

In  respect  to  the  manner  in  which  the  package  was'made  up  and 
directed  by  Downs,  the  consignor,  the  evidence  is  the  same  as  on 
the  former  trial,  that  the  package  was  directed  jointly  to  the  plaintiff 
and  one  Cartwright  by  the  partnership  designation  of  ''Wells  & 
Cartwright. '^  There  was  no  assignment  by  Cartwright  of  his 
apparent  interest  in  the  package  to  Wells,  and  no  written  order  by 
Cartwright  to  deliver  to  Wells,  and  no  offer  of  any  receipt  or 
acquittance  from  both.  There  was  a  verbal  demand  by  Wells,  and 
a  verbal  statement  by  Cartwright  that  Wells  owned  the  money. 
The  defendant  refused,  under  such  circumstances,  to  deliver  to 
Wells  alone,  and  insisted  also  that  the  money  had  been  subjected 
to  garnishee  proceedings  againsfc  Cartwright.  Irrespective  of  the 
garnishment,  the  first  and  important  question  arises,  whether  the 
plaintiff  alone  can  recover  this  money  upon  proof  of  his  individual 
and  exclusive  ownership  of  it,  in  disregard  of  the  directions  of  the 
consignor.  The  question  is  the  same  as  if  a  third  person  had 
claimed  the  package  as  against  the  consignees  or  the  person  to  whom 
it  was  directed. 

As  a  general  principle  it  is  unquestionably  the  law,  as  stated  by 
the  authorities  cited  by  the  learned  counsel  of  the  appellant,  ''  that 
it  is  the  duty  of  the  company  to  make  personal  delivery  in  accord- 
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ance  with  the  address  on  the  package ;  and  if  it  is  delivered  else- 
where than  as  addressed,  or  the  wrong  person,  the  company  is  liable 
for  the  consequent  loss."  In  this  case  the  delivery  of  the  package 
to  ''  Wells  &  Cart  Wright,"  the  consignees,  and  to  whom  it  was  ad- 
dressed, or  to  either  of  them  for  both,  wonld  have  been  a  proper, 
and  the  only  proper,  delivery  under  the  operation  of  this  general 
principle.  But  to  this  general  rule  of  law  there  are  exceptions, 
one  of  which  is  that  the  true  owner  of  the  property  'may  enforce 
his  right  to  it  as  against  the  consignor  or  consignees  or  the  carrier, 
or  against  the  bailor  or  bailee,  whenever  he  sees  fit  so  to  do,  before 
its  delivery  as  directed.  His  right  is  paramount  to  the  claim  of  all 
others,  no  matter  what  may  be  their  relations  to  each  other,  unless 
it  is  lost,  or  for  the  time  being,  suspended,  by  his  own  conduct  of 
surrender  or  estoppel.  The  terms  of  the  contract  of  consignment, 
and  the  directions  of  the  consignor,  and  the  address  upon  the 
packzige  are  all  subject  to  the  jus  tertii  whenever  it  is  sought  to  be 
so  enforced. 

The  exception,  as  stated  by  Browne,  Law  of  Car.  221,  is  that 
''  the  bailee  must  not  give  up  the  goods  which  actually  belong  to  a 
third  person,  if  h^  have  notice  of  the  fact,  to  the  person  who  bailed 
them  to  him; "  or  as  stated  by  Mr.  Bedfield,  C.  ft  B.,  §  318, 
'^  otherwise  he  would  pay  in  his  own  wrong  if  it  should  turn  out 
that  the  property  was  in  another,  since  the  contract  by  construction 
is  with  the  party  entitled  to  claim  the  goods; ''  or  as  it  is  held  in 
Ogle  T.  Atkinson,  5  Taunt.  759,  '^  a  warehouseman  receiving  goods 
from  a  consignee,  who  has  had  actual  possession  of  them,  to  be  kept 
for  his  use,  may  nevertheless  refuse  to  redeliver  them  if  they  are 
the  property  of  another  and  the  latter  prohibits  the  redelivery." 
This  statement  of  the  law  is  disapproved  by  Angell  on  Carr.,  §  355, 
based  upon  an  intimation  in  the  late  editions  of  Story  on  Bailm., 
differing  from  the  view  of  that  learned  author  as  expressed  in  his 
first  work  on  that  subject.  But  this  principle  is  recognized  by  all 
the  other  elementaiy  works  on  this  subject  as  being  established  by 
the  great  weight  of  authority. 

This  change  of  opinion  upon  the  question  by  Mr.  Justice  Stobt 
is  fully  considered  by  Mr.  Justice  Willes  in  the  leading  case  of 
Sheridan  t.  New  Quay  Go.,  4  C.  B.  (N.  S.),  or  93  Eng.  C.  L.  617, 
and  the  first  opinion  of  our  learned  author  is  appioved.  Perhaps 
it  would  not  be  proper  to  say  that  Mn  Angell  fully  disapproved  of 
this  principle;  for  the  reason  he  gives  for  differing  from  the  opinion 
Vol.  XLII— 88 
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in  Ogle  y.  Atkinson  does  not  really  touch  the  qaestion,  for  he 
says:  "  But  this  doctrine  seems  now  to  be  untenable,  and  it  is  said 
that  in  general  an  agent  has  no  right  to  set  up  an  adrerse  title 
against  that  of  his  principal/'  etc.  This  reason  does  not  militate 
against  the  principle  above  stated,  for  it  is  not  claimed  that  the 
bailor  can  **  set  up,"  or  in  other  words,  of  his  own  motion,  claim 
the  property  for  a  third  person  as  the  real  owner. 

Mr.  Hutchinson,  in  his  work  on  Carriers,  §  405,  says:  '^  And  if 
the  carrier  or  other  bailee,  while  still  holding  possession  of  the 
property,  would  defend  against  the  claim  of  his  bailor  by  setting 
up  the  paramount  title  of  another,  he  must  at  least  show  that  it  ib 
done  by  his  authority  and  in  his  behalf,  otherwise  the  bailee  might 
avail  himself  of  the  title  of  a  third  person  which  might  never  be 
asserted  by  such  person,  and  thus  be  enabled  to  keep  the  property 
for  himself  without  a  shadow  of  title,  when  by  his  contract  he  had 
undertaken  to  return  to  the  bailor  or  to  deliver  it  according  to  his 
directions."  The  learned  author,  after  thus  admitting  the  reason 
which  seems  to  have  changed  the  view  of  Mr.  Justice  Stobt  on 
the  main  question,  proceeds  to  state  the  principle  as  follows:  **  But 
while  it  is  not  enough  that  the  carrier  has  become  aware  of  the  title 
or  claim  of  a  person  other  than  the  bailor  or  consignee  to  entitle 
him  to  set  up  such  claim  or  title  against  the  demand  of  the  latter, 
yet  if  he  has  been  notified  by  the  claimant  of  his  title,  and  has  been 
requested  not  to  deliver  the  goods  according  to  his  undertaking,  he 
would  no  doubt  be  permitted,  in  an  action  against  him  by  the  bailor 
or  consignee,  to  prove  that  such  claimant  was  entitled  to  the  goods, 
and  had  forbidden  their  delivery  to  the  bailor  or  according  to  his 
directions.'' 

This  statement  of  the  principle  embraces  the  present  case  most 
fully,  for  here  the  individual  claimant.  Wells,  has  not  only  claimed 
this  package  of  money  as  his  exclusive  property,  but  has  demanded 
it,  and  now  brought  this  suit  under  the  amended  complaint  tor  it 
as  so  much  money  had  and  received  by  the  defendant  company  to 
his  use  as  the  real  owner.  It  is  admitted  by  all  of  the  coorts  and 
by  the  elementary  writers,  that  it  becomes  a  difficult  question  for 
the  bailee  or  carrier  to  determine  as  to  whether  he  should  deliver 
the  consignment  or  deposit  according  to  the  strict  terms  of  his  con- 
tract, or  to  the  claimant,  and  that  his  position  is  perilous,  but  he 
must  act  at  his  own  risk.  It  is  suggested  by  the  English  authori- 
ties that  he  may  protect  himself  by  a  bill  of  interpleader,  in  which 
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the  rights  of  all  of  the  parties  may  be  determined.  But  in  the 
present  case,  no  such  embarrassment  exists,  for  the  claimant,  as  the 
real  owner,  has  brought  his  suit  for  the  express  purpose  of  proving 
his  title  and  of  obtaining  the  money. 

When  the  liability  of  the  express  company  to  respond  to  the  claim 
of  at  third  person  as  the  exclusiye  owner  of  the  property  against  the 
terms  or  directions  of  the  consignment  fpr  delivery  to  another,  or 
for  delivery  to  himself  and  another,  is  established  by  law  as  now 
seeins  dear,  it  follows  that  such  third  person  should  recover  in  an 
action  against  the  company  upon  proof  of  his  ownership.  It  may 
be  that  such  judgment  would  not  be  a  bar  against  the  suit  of  the 
other  consignee  or  the  consignor,  because  they  are  not  made  parties 
to  the  suit,  but  the  evidence  of  the  plaintiff's  title  has  been  fur- 
nished to  the  carrier,  which,  in  an  action  by  either,  would  be  suf- 
ficient protection.  But  the  difiiculty  and  embarrassment  of  the 
carrier  in  such  case  do  not  operate  against  the  principle  that  the 
real  owner  of  the  money  has  a  right  to  recover  it  before  it  passes  be- 
yond his  reach  by  delivery  to  the  one  who  does  not  own  it,  although 
he  may  be  named  as  the  consignee. 

This  principle  obtains  in  all  cases  of  bailment,  and  the  jua  tertii 
may  be  enforced  even  as  against  the  contract  of  bailment,  and  when 
enforced,  will  be  made  available  to  excuse  and  protect  the  bailee 
from  performance  or  delivery  according  to  its  terms;  and  it  is 
founded  in  reason,  as  well  as  sustained  by  a  great  preponderance  of 
authority.  There  can  be  no  distinction  between  its  application  in 
case  the  bailor  or  consignor  seeks  to  reclaim  the  property  from  the 
bailee  or  carrier  and  in  case  the  consignee  seeks  its  delivery;  for 
the  rights  of  all  the  parties  to  the  contract  must  yield  to  the  para- 
mount right  of  the  real  owner  of  the  property. 

In  Sheridan  v.  New  Quay  Co,,  eupra,  it  is  said:  ^*  The  defend- 
ants were  common  carriers,  and  therefore  bound  to  receive  the 
goods  for  carriage.  They  could  make  no  inquiry  as  to  ownership. 
They  have  not  voluntarily  raised  the  question;  it  was  raised  by  the 
demand  of  the  real  owner,  before  the  defendants  had  parted  with 
the  goods."  Upon  the  facts  and  findings  in  this  case  this  language 
is  especially  appropriate  and  authoritative. 

This  doctrine  was  denied  by  the  earlier  authorities,  and  it  was 
held  that  if  the  bailee  deliver  the  goods  to  the  real  owner,  yet  he 
shall  be  chargeable  to  the  bailor  (RoUe's  Abr.  606,  tit.  ''Detinue"); 
mnd  it  is  yet  denied  by  many  respectable  authorities,  but  it  is  ap- 
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proved  by  nearly  all  of  the  text  writers  and  by  the  great  weight  and 
number  of  judicial  decisions.  Hardman  v.  WUleocky  9  Bing.  382; 
Cheestjhan  y.  ExaUy  6  Exch.  341;  Wilson  v.  Anderion,  1  B.  &  Ad. 
450;  Dixon  v.  Taies,  6  id.  340;  Taylor  y.  Plumer,  3  M.  &  S.  562; 
PaMson  y.  Robinson^  5  id.  105;  Biddle  y.  Bond,  34  Law  J.,  Q.  B. 
137;  Thorne  v.  Tilbury,  4  H.  &  N.  534:  Bliven  v.  Hudson  River 
Railroad  Co.,  35  Barb.  188;  Bales  v.  Sianion,  1  Duer,  79;  Rogers 
V.  FWr,  34  N.  Y.  463;  TFM/«r«  7Va»«por^a^ioM  Co.  y.  barter,  56 
id.  544;  Floyd  v.  ^otwrrf,  6  W.  &  S.  75;  King  y.  Richards,  6^ 
Whart.  418;  Lotoremore  t.  £«rry,  19  Ala.  130;  Rosenfidd  y.  ^'a^ 
press  Co.,  1  Woods,  131;  The  Idaho,  93  U.  S.  575;  American  Ex- 
press Co.  y.  Greenhdlgh,  80  111.  68. 

It  is  quite  clear  from  the  evidence  on  this  last  trial,  that  the 
wagons  which  were  purchased  and  received  by  Downs^  the  consignor, 
belonged  to  the  plaintiff  alone,  and  that  Oartwright  had  no  interest 
in  them,  and  that  the  money  ought  to  have  been  consigned  to  him 
alone  instead  of  to  him  and  Gartwright  jointly.  After  its  arrival 
the  plaintiff,  through  his  agent,  claimed  this  package  as  belonging 
to  him  exclusively,  and  the  agent  of  the  defendant  was  informed 
by  both  the  consignees  that  the  money  belonged  to  the  plaintiff 
alone,  and  the  plaintiff  demanded  it  of  the  defendant.  The  case 
is  therefore  brought  clearly  within  the  above  principle,  and  the 
plaintiff  is  entitled  to  recover,  unless  something  was  done  which 
was  tantamount  to  a  delivery  of  the  money  to  Oartwright  before 
this  claim  of  the  plaintiff  was  set  up  and  demand  made  by  him  for 
it  as  his  own  property,  exclusive  of  Gartwright.  This  leads  to  the 
question  whether  this  money  has  been  subjected  to  the  garnishment 
of  the  defendant  in  cases  or  on  judgments  against  Oartwright,  be- 
fore this  claim  and  demand  of  the  plaintiff  for  all  of  the  money  as 
his  own,  which  is  the  only  pretense  of  its  delivery  to  the  consignees. 

[Omitting  this.] 

By  the  Court. —  The  judgment  of  the  Oircuit  Oourt  is  aflbmed. 

Judgment  affirmed. 

Lto  Vf  Jf  took  no  part.    Motion  for  rehearing  denied. 
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(B6  Wis.  96.) 

Deed  —  eantradietory  elaueee. 

The  owner  of  land  deeded  it,  quit-claiming,  in  the  granting  elauM,  all  liin 
right,  title  and  interest.  By  a  flabsequent  clause  it  was  declared  that  the 
interest  and  title  intended  to  be  conveyed  was  only  that  acquired  by  him 
through  a  certain  deed,  conyeying  an  undiylded  half.  J9Wd,that  the  graur. 
or*R  whole  interest  passed. 

EJECTMENT.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

David  8.  Ordway,  for  appellant. 

Moses  Hooper,  Sloan,  Si  vens  <&  Morris,  and  E.  Mariner,  for 
respondent. 

Lyon,  J.  The  plaintiff  company  claims  title  to  the  whole  of 
the  land  4n  controyersy  under  a  deed  from  Morgan  L.  Martin  to  it, 
executed  in  Febmary  and  recorded  in  May.,  1873.  The  defendants 
Hewett  claim  title  to  an  undivided  half  of  the  same  land  under  a 
deed  to  them  executed  by  said  Martin,  and  recorded  in  January, 
1880.  For  the  purposes  of  the  case  it  will  be  assumed  that  Martin 
was  the  absolute  owner  of  the  land,  in  fee,  when  he  executed  the 
deed  thereof  to  the  plaintiff  in  1873,  and  that  he  derived  title  to  au 
undivided  one-half  thereof  by  a  deed  theretofore  executed  to  him 
by  one  Lawe,  who  then  owned  the  same,  and  to  the  other  undi- 
vided half  by  a  deed  dated  December  23,  1871,'  executed  to  him  by 
'one  Evarts,  sheriff  of  Outagamie  county,  pursuant  to  a  sale  thereof 
on  execution.  The  deed  from  Martin  to  the  defendants  Hewett 
porporta  to  convey  the  same  tract  conveyed  to  him  by  Lawe.  This 
deed  puts  the  title  to  the  undivided  half  which  Martin  derived  from 
Lawe  in  the  defendants  Hewett,  unless  that  interest  passed  to  the 
plaintiff  company  by  virtue  of  the  deed  of  1873. 

Whether  that  interest  did  so  pass  to  the  plaintiff  under  that  deed 
is  the  controlling  question  in  the  case,  and  the  only  one  it  is  neces- 
sary to  determine.  By  the  deed  of  1873,  Martin  **  released,  quit- 
claimed and  conveyed  to  the  plaintiff,  and  its  successors  and  assigns. 
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forever,  all  of  his  claim,  right,  title  and  interest  of  every  name  and 
nature,  legal  or  eqitable,  in  and  to  all  the  following  described  prop- 
erty." (Then  follows  a  description  of  the  land  in  controversy.) 
Thereinafter  we  find  this  clause  :  ''The  interest  and  title  in- 
tended to  be  conveyed  by  this  deed  is  that,  and  that  only,  acquired 
by  said  Morgan  L.  Martin  by  virtue  of  a  deed  executed  to  him  by 
Almeron  B.  Evarts,  sheiiff  of  said  Outagamie  county,  dated  De- 
cember 23,  1871."  These  are  the  only  clauses  in  the  deed  of  1873 
which  affect  the  question  under  consideration.  The  solution  of 
this  question  is  not  without  difficulty,  but  it  is  made  less  difficult 
by  the  arguments  of  the  learned  counsel  on  both  sides,  which  dis- 
play great  learning,  research  and  ability.  Counsel  for  the  defend- 
ants maintain  that  the  granting  clause  in  the  deed  of  1873  is  am- 
biguous, and  have  predicated  an  argument  thereupon,  and  cited 
many  adjudications  to  support  it,  that  in  such  a  case  the  last  clause 
above  quoted  must  control  the  construction  of  the  deed.  We  can- 
not adopt  the  position  of  counsel.  It  seems  very  clear  to  our  minds 
that  the  granting  clause  is  not  ambiguous.  It  conveys  to  the 
plaintiff,  in  express  terms,  all  of  Martin's  ''  claim,  right,  title  and 
interest,  of  every  name  and  nature,  legal  or  equitable,  in  and  to  all 
of  the  following  described  property,"  being  the  land  in  controversy. 
It  is  not  perceived  that  Martin  could  have  employed  plainer  or 
more  certain  language  to  effectuate  his  purpose  and  intention  to 
convey  all  of  his  interest  in  all  of  the  land  in  controversy  to  the 
plaintiff.  On  the  assumption  that  the  sheriff's  deed  conveyed  to 
Martin  only  an  undivided  half  of  the  land,  the  clause  last  quoted  is 
equally  free  of  ambiguity.  It  is  a  plain,  unmistakable  expression 
by  Martin  of  his  intention  to  convey  to  the  plaintiff  only  an  undi- 
vided half  of  the  land. 

The  rule  has  been  invoked  that  deeds  and  contracts  should  be 
construed  in  accordance  with  the  intention  of  the  parties  to  them. 
But  that  is  subject  to  this  other  rule,  that  if  the  instrument  is  free 
of  ambiguity,  such  intention  must  be  ascertained  from  the  lan- 
guage of  the  instrument  itself.  In  such  cases,  as  was  tersely  said 
by  Lord  Denhak  in  Riehman  v.  OarHairs,  5  B.  &  Ad.  651  (663), 
'Hhe  question  is,  not  what  was  the  intention  of  the  parties,  but 
what  is  the  meaning  of  the  words  they  have  used."  Or  as  was 
said  with  equal  terseness  by  the  late  Justice  Paibte,  in  Farmtfi 
Loan  d  Trtut  Company  v.  Oommercial  Bank,  15  Wi&  468  (480), 
^*  the  sole  duty  of  construction  is  to  find  out  what  was  meant  by  the 
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language  of  the  instrament/'     See  also   Hubbard  t.  Marshall j 
50  Wis.  322,  and  cases  cited. 

Looking  to  the  language  employed  in  the  deed  of  1873,  we 
find  two  conflicting  intentions  clearly  expressed  —  one  just  as 
clearly  and  emphatically  as  the  other.  In  the  granting  clause 
the  grantor  expresses  an  intention  to  convey  his  whole  interest  in 
the  land,  while  in  the  other  clause  he  expresses  an  intention  to 
conyey  only  an  undiyided  half  of  his  interest  therein.  It  may 
here  be  obseryed  that  the  last  clause  is  neither  an  exception  nor 
reservation,  as  those  terms  are  defined  in  the  law  of  convey- 
ances. The  most  that  can  be  claimed  for  it  is,  that  it  performs 
the  office  of  an  habendum.  Yet  it  scarcely  performs  that  office. 
It  seems  to  be  nothing  more  than  a  mere  declaration  of  inten- 
tion by  the  grantor  in  conflict  with  that  already  expressed  by  him 
in  the  premises  or  granting  clause  of  his  deed. 

Which  of  these  two  conflicting  clauses  in  the  deed  of  1873 
should  prevail  ?  This  question  must  be  determined  by  niles  of 
law  other  than  those  already  mentioned  governing  the  construc- 
tion of  deeds.  One  of  these  rules  is,  that  a  deed  is  always  con- 
strued most  strongly  against  the  grantor.  4  Oreenl.  Cruise  Real 
Prop.,  p.  302,  tit.  32,  ch.  20,  §  13.  Another  is,  that  where  there 
are  two  clauses  in  a  deed,  and  the  latter  is  contradictory  to  the  for- 
mer, the  former  shall  stand.  This  is  an  application  of  the  ancient 
rule  or  maxim  that  ^Hhe  first  deed  and  the  last  will  shall  oper- 
ate.'' Id.,  p.  300,  tit.  32,  ch.  20,  §  9.  As  where  a  feoffment  in 
fee  is  made  to  A.  during  the  life  of  B.,  the  words  ^'during  the 
life  of  B."  will  be  rejected  because  they  are  contrary  to  the  fee.  Id. , 
p.  307,  §  6.  If  the  subsequent  clause  in  the  deed  of  1873  is  re- 
garded as  a  haibendumj  then  we  have  this  rule  laid  down  by  Cruise 
in  the  title  above  cited  (ch.  21,  §§  75,  76) :  "Where  the  habendum 
is  repugnant  and  contrary  to  the  premises,  it  is  void,  and  the 
grantee  will  take  the  estate  given  in  the  premises.  This  is  a  con- 
sequence af  the  rule  already  stated,  that  deeds  shall  be  construed 
most  strongly  against  the  grantor ;  therefore  he  shall  not  be  al- 
lowed to  contradict  or  retract,  by  any  subsequent  words,  the  gilt 
or  grant  made  in  the  premises.  Thus  if  lands  are  given  in  the 
premises  of  a  deed  to  A.  and  his  heirs,  habendum  to  A.  for  life,  the 
habendum  is  void,  because  it  is  utterly  repugnant  to  and  irrecon- 
cilable with  the  premises." 

Applying  either  of  the  above  rules  to  the  deed  of  1873,  it  results 
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that  the  premiseB  or  granting  clause  therein  oontrol  the  other 
clause  which  conflicts  with  it,  and  hence  that  the  deed  conyeyed 
to  the  plaintiff  the  whole  of  Martin's  interest  in  the  land  in  contro- 
versy. The  foregoing  are  doubtless,  to  some  extent,  arbitrary  rules 
of  construction,  and  because  they  are  so,  should  not  be  resorted  to 
except  ill  cases  of  absolute  necessity.  If  from  the  whole  instru- 
ment the  true  intention  of  the  parties  can  be  gathered,  that  inten- 
tion should  prevail ;  but  where,  as  in  this  case,  two  conflicting 
intentions  are  plainly  and  unequivocally  expressed,  there  is  no  al- 
ternative but  to  construe  it  by  these  rules,  even  though  they  may 
be  arbitrary  rules. 

We  have  not  found  it  necessary  to  refer  to  the  numerous  cases 
cited  by  the  respective  counsel.  In  many  of  those  cases  cited  by 
counsel  for  the  defendant,  the  courts  found  that  there  was  ambi- 
guity in  the  granting  clauses  which  left  the  courts  free  to  effec- 
tuate the  intentions  expressed  in  the  subsequent  clauses,  or  the 
granting  clauses  contained  some  reference  to  such  subsequent 
clauses,  showing  an  intention  that  the  latter  should  control.  It 
is  believed  that  our  views  of  the  case  are  sustained  by  the  great 
weight  of  authority.  Certainly  they  are  sustained  by  many  of 
the  cases  cited  by  counsel  for  the  plaintiff,  among  which  is  Pyn- 
chon  V.  Steams,  11  Mete.  316,  which  is  a  very  instructive  case  on 
the  question  now  under  consideration.  See  also  the  cases  there 
cited. 

We  conclude  that  the  Circuit  Court  correctly  found  the  issues 
for  the  plaintiff. 

By  the  Court, —  The  judgment  must  be  afl&rmed. 

Judgment  affirmed. 


Enoll  v.  State. 

(W  Wis.  240.) 

Svtdenee  —  etspert  —  human  hair. 

An  expert  witnese,  who  baa  made  a  stadj  of  haman  hair,  on  being  shown 
hair  from  the  head  of  the  victim  of  a  marder,  and  hair  foand  with  blo^d  on 
it  on  a  wheelbarrow  belonging  to  the  accnaed,  maj  not  be  permitted  to  give 
his  opinion,  founded  only  on  the  ordinary  appearance  of  the  hair»  that  the 
two  were  from  the  same  head. 
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/^ONVICTION  of  murder.     The  opinion  states  the  point. 

'  Sudd  i£  Wigtnan,  for  plaintiff  in  error. 

William  Kennedy,  and  'H.  W.  Ohynoweih,  assistant  attorney- 
general,  for  State. 

Cole,  C.  J.  The  defendant,  and  plaintiff  in  error,  was  charged 
and  tried  for  a  crime  of  having  willfully  and  feloniously  killed, 
with  malice  aforethought,  one  Charles  Bohde  on  the  4th  of  March, 
1879.  The  evidence  relied  upon  by  the  State  to  prove  the  accused 
guilty  of  the  crime  chaiged  against  him  was  mainly  circumstantial. 
It  appeared  that  the  deceased  had  been  in  the  employ  of  the  defend- 
ant for  a  short  time,  and  the  weight  of  testimony  tends  to  show  that 
he  was  last  seen  alive  in  the  early  part  of  the  evening  of  the  3d  of 
March,  at  the  defendant's  saloon.  His  body  was  found  on  the  25th 
of  the  same  month  in  an  unfrequented  place  in  a  swamp,  about 
forty  rods  south  of  a  railway  track,  and  about  one-half  mile  south- 
west of  the  defendant's  residence.  There  were  four  cuts  or  stabs 
on  his  left  breast,  and  two  on  the  front  part  of  each  leg  between 
the  knee  and  thigh.  Medical  witnesses,  who  made  a  poat'-mortmn 
examination  of  the  body,  testified  that  there  was  a  fi'acture  of  the 
skull  on  the  right  side  of  the  forehead  extending  backward  and 
downward  to  about  the  margin  of  the  ear ;  that  his  bowels  had 
been  severely  injured  from  blows ;  and  that  death  was  probably 
caused  by  the  injury  to  the  head  and  bowels  combined.  The 
theory  of  the  prosecution  was  that  the  defendant  had  killed  Bohde 
on  the  night  of  March  4th  in  his  bam,  and  had  then  taken  the  body 
to  the  place  where  it  was  found  for  the  purpose  of  concealing  the 
crime. 

Among  other  evidence  given  to  sustain  this  theory  the  State 
produced  as  a  witness  one  John  Timmens,  who  lived  very  near  the 
railroad,  and  who  testified  that  about  midnight,  March  3d,  he 
saw  from  the  window  of  his  house  a  man  come  along  the  track 
with  a  wheelbarrow  and  something  in  it.  The  witness  described 
the  wheelbarrow  and  the  man.  There  was  a  wheelbarrow  in  the 
possession  of  the  defendant  answering  this  description,  and  the  de- 
fendant in  size  was  about  such  a  man  as  witness  saw.  There 
wiis  some  blood  and  hair  found  upon  the  wheelbarrow  which  the 
defendant  had.  One  Dr.  Piper  was  sworn  as  medical  expert. 
Vol.  XLII  — 89 


766  WISCONSIN, 


KnoU  V,  State. 


He  had  made  a  microscopical  examination  of  blood  found  on  the 
barrow  and  on  pieces  of  wood  taken  from  the  bam  ;  had  examined 
pieces  of  cloth  and  hair,  —  hair  taken  from  the  skull  of  the  de- 
ceased, and  hair  found  on  the  wheelbarrow.  This  witness  was  per- 
mitted to  state,  against  defendant's  objection,  that  he  had  made  a 
comparison  of  the  hair  found  on  the  wheelbarrow  and  that  taken 
from  the  skull,  such  comparison  being  founded  on  his  experience, 
he  having  made,  as  he  said,  a  yery  careful  study  of  hair.  He  was 
asked  to  state,  and  did  state  under  objection,  the  result  of  that 
comparison.  He  said  that  the  hair  was  precisely  the  same  in  every 
respect,  in  length,  magnitude,  color,  and  in  every  other  respect,  so 
that  any  person  could  have  told  it  as  well  as  himself,  and  he  added: 
**  As  the  result  of  that  comparison,  I  can  say  that  it  was  from  the 
head  of  the  same  person.'' 

We  have  detailed  enough  of  the  facts  to  show  the  very  important 
bearing  of  this  inculpatory  testimony.  One  exception  relied  on 
for  a  reversal  of  the  judgment  is  the  admission  of  this  testimony 
against  the  defendant's  objection ;  and  the  question  presented  for 
decision  is,  whether  it  was  competent  and  proper  testimony  under 
the  circumstances.  The  objection  to  its  admission  is,  that  the  wit- 
ness was  permitted  to  state  or  give  his  opinion  upon  a  vital  fact  in 
the  case,  which  it  was  the  province  of  the  jury  to  determine  from 
the  evidence  given.  The  witness  said  that  the  hair  which  he  had 
examined,  found  on  the  wheelbarrow  and  that  taken  from  the  skull 
of  the  deceased,  were  from  the  head  of  the  same  person.  The  wit- 
ness reached  this  conclusion,  as  we  understand  his  testimony,  not 
from  any  scientific  tests,  or  peculiarities  in  the  structure  of  the  hair 
which  an  examination  by  a  microscope  would  disclose,  but  from  the 
length,  magnitude  and  color,  or  those  obvious  marks  and  resem- 
blance which  one  person  of  good  vision  would  observe  as  readily 
as  another.  The  comparison  made  required  no  peculiar  skill  nor 
scientific  knowledge.  It  was  no  more  in  the  province  of  an  expert 
than  of  an  ordinary  person  to  make  it.  It  related  to  a  matter  of 
common  observation.  The  jury  were  as  competent  to  make  the 
comparison  from  the  description  given  of  the  hair,  and  draw  the 
conclusion  whether  it  came  from  the  head  of  the  same  person,  aa 
was  the  witness.  The  opinion  of  the  witness  as  to  the  fact  that 
the  hair  came  from  the  head  of  the  same  person  was  not  admissible 
on  the  ground  that  the  inquiry  related  to  a  scientific  subject — 
one  which  required  peculiar  knowledge  or  previous  study  and  ax- 
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perience  to  give  information  about.  But  it  related  to  a  matter 
within  the  obBenration,  judgment  and  knowledge  of  any  ordinary 
man ;  for  the  resemblances  relied  upon  in  making  the  comparison, 
as  the  length,  magnitude  and  color  of  the  hair,  were  as  open  to  the 
observation  of  the  jury,  or  the  jury  could  draw  their  inference  from 
these  resemblances  as  well  as  any  one.  The  witness  then  could  not 
testify  to  his  opinion  on  the  ground  that  the  subject  matter  of  the 
inquiry  related  to  a  scientific  subject,  and  was  expert  testimony. 

Is  there  any  other  principle  upon  which  the  testimony  would  be 
admissibly  ?  At  first  we  had  some  doubt  whether  it  should  not  be 
receiyed  on  the  ground  that  the  witness  was  merely  stating  his 
opinion  as  to  the  identity  of  the  hair,  and  that  it  was  admissible 
upon  the  same  principle  as  an  opinion  in  respect  to  the  value  of 
property,  or  damage  done  to  it,  or  the  identity  of  a  chattel  or  per- 
son, or  facts  of  that  nature.  In  regard  to  this  class  of  facts  a  wit- 
ness can  only  testify  by  using  language  which  amounts  to  little  more 
than  giving  his  opinion  about  them.  But  this  kind  of  evidence  is 
admitted  in  that  class  of  cases  from  necessity,  because  it  is  impos- 
sible by  any  mere  words  of  description  to  give  the  jury  a  proper 
understanding  of  the  facts.  But  of  course  the  general  rule  is  that 
a  witness  cannot  testify  as  to  his  opinion,  but  is  limited  to  stating 
facts.  Respectable  authorities  may  be  found  which  go  nearly,  if 
not  quite,  the  length  of  sustaining  the  admission  of  the  testimony 
which  we  are  considering.  See  Comm,  v.  Dorsey,  103  Mass.  412 ; 
Votnm.  V.  Siurtivant,  117  id.  122;  s.  c,  19  Am.  Rep.  401.  But 
it  seems  to  us  such  evidence  is  of  a  most  dangerous  character, 
especially  when  a  witness  is  allowed  to  testify,  as  Dr.  Piper  did, 
that  in  his  opinion  the  hair  found  on  the  wheelbarrow  and  that 
removed  from  the  skull  of  the  deceased  were  from  the  head  of  the 
same  person.  The  witness  had  stated  without  objection  that  the 
hair  found  on  the  wheelbarrow  was  human  hair.  Possibly  this 
might  be  said  to  involve  a  question  of  special  knowledge,  learning 
or  experience.  But  the  witness  then  described  the  hair,  and  said 
that  from  comparison  of  its  length,  magnitude  and  color  it  must, 
in  his  opinion,  all  have  come  from  the  same  head.  That  conclusion 
was  th<^  precise  fact  which  the  jury  were  called  upon  to  determine. 
It  io  i«ot  entirely  clear  from  the  record  whether  the  hair  taken  from 
the  ^':ull  and  that  found  on  the  wheelbarrow  were  before  the  court 
and  jury,  though  we  infer  such  to  be  the  case.  If  so  it  is  obvioui 
the  jury  could  make  the  comparison  for  themsel>es>  tor  the  resem« 
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blance  or  marks  of  similarity  were  obyioos.  But  if  we  are  mis- 
taken in  this  supposition^  the  hair  in  both  instances  had  been  so 
fully  described — the  points  of  resemblance  or  identity  had  been  so 
fully  given  —  that  the  jury  could  draw  their  own  conclusion  as  to 
whether  it  came  from  the  head  of  the  same  person  or  not 

In  a  number  of  cases  which  will  be  found  in  our  reports  the  rule 
has  been  laid  down  as  to  when  and  upon  what  questions  a  witness 
may  testify  to  his  opinion  as  a  conclusion  of  fact.  Luning  y.  StaUy 
2  Pin.  284 ;  Bumham  y.  Mitchell,  34  Wis.  133  ;  Olewn  y.  Ibl/ord, 
37  id.  327 ;  Benedict  y.  Fond  du  Lac,  44  id.  495 ;  MeUor  y.  Tbwn 
of  mica,  48  id.  457  ;  Yanke  y.  £»ate,  51  id.  464 ;  Noonan  y.  State, 
55  id.  258.  But  none  of  these  cases  go  the  length  of  sanctioning 
the  admission  of  such  testimony  as  that  giyen  by  Dr.  Piper.  We 
think  it  was  clearly  incompetent  and  must  work  a  reyersal  of  the 
judgment. 

[Omitting  minor  points.  ] 

By  the  Court. — The  judgment  of  the  Circuit  Court  is  reyersed, 
and  the  cause  remanded  for  a  new  trial  The  warden  of  the  State 
prison  will  surrender  the  plaintiff  in  error  to  the  sheriff  of  Outaga- 
mie county^  who  will  hold  him  in  custody  until  he  shall  be  dis- 
charged or  his  custody  changed  by  due  course  of  law. 

Judgfn&nt  reversed. 


Williams  y.  Williams. 

(B6  Wis.  800.) 

AdmiwUtratar'^depoeUoftruiti^ndainkUownname'-'M 

An  administrator,  depositing  fands  of  the  estate  in  a  bank  to  his  indiyidual 
credit,  is  responsible  to  the  estate  therefor  on  the  failoie  of  the  bank,  aU 
though  he  had  no  other  deposit,  and  informed  the  offloers  at  the'  time  that 
the  funds  were  in  trust. 

fpHE  head-note  and  opinion  show  the  facts.      The  judgment 
1     below  was  against  the  administrator. 

Bennett  &  Sale,  for  appellant. 

H.  S.  Winsor,  and  S.  U.  Pinney,  for  defendant. 
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Gabsoday^  J .  The  .very  small  portion  of  the  argument  heard^ 
and  a  hasty  reading  of  the  printed  briefs,  strongly  impressed  the 
writer  with  the  justice  and  equity  of  the  appellant^s  theory;  but 
my  brethren,  who  heard  all  the  atrguments,  are  clearly  of  the  opinion 
that  the  findings  of  the  Circuit  Court  are  in  accordance  with  the 
evidence,  and  that  the  law  applicable  thereto  rigidly  holds  the  ad- 
ministrator accountable  for  the  amount  of  the  deposit  in  question. 
A  very  careful  examination  of  the  authorities  induces  me  to  acqui- 
esce in  their  judgment.  Undoubtedly  the  general  rule  is  that 
trustees  are  liable  only  for  good  faith  and  common  prudence,  and 
that  if  a  loss  happens  to  a  trust  fund,  in  relation  to  which  they  have 
exhibited  this  care  and  prudence,  they  may  be  allowed  for  the  loss 
in  their  accounts.  This  is  abundantly  diown  by  the  authorities 
cited  by  the  able  counsel  for  the  appellant.  But  here  the  trust-fund 
was  not  left  with  the  bank  for  safe  keeping,  and  to  be  preserred  in 
kind  as  a  special  deposit,  but  as  a  deposit  to  the  credit  of  the  de- 
positor, and  the  amount  of  which  was  ^'  payable  to  the  order  "  of 
the  depositor  '^  in  currency  on  the  return  of  '^  the  ^'  certificate  prop- 
erly indorsed."  Thus  it  is  plain  that  the  identical  money  deposited 
was  not  to  be  returned,  but  the  amount  of  it  was  to  be  paid  ^*  in 
currency  "  on  presentation  of  the  certificate  properly  indorsed.  In 
other  words  the  depositor  parted  with  the  money  for  the  general 
use  of  the  bank,  and  took  from  the  latter  its  obligation  to  pay  a 
like  amount  in  currency  when  required  as  stated.  The  authorities 
seem  to  hold,  and  it  would  probably  be  conceded  that  the  cestui 
que  trust  of  this  fund  could  have  held  the  bank  liable  as  against 
the  personal  representatiyes,  creditors  or  legatees  of  the  depositor. 
But  the  question  here  is  whether  the  depositor  is  released  from  lia- 
bility to  his  cestui  que  trust  by  reason  of  such  deposit  and  the  sub- 
sequent failure  of  the  bank. 

The  earliest  case  cited  is  Knight  v.  Lard  Plimouthj  8  Atkyns, 
480  (&  0.,  1  Dickens,  120),  decided  by  Lord  Chancellor  Habd- 
wiCKS  in  1747,  where  it  was  held  that  ''  where  a  receiver  pays 
money  to  a  tradesman  and  takes  billsfor  the8um,if  he  was  in  credit 
at  the  time,  though  he  fails  soon  after,  it  shall  not  affect  the  re- 
ceiver.*' It  does  not  appear  from  the  report  of  that  case  whether 
the  deposit  was  made  by  the  receiver  as  receiver  or  as  an  individuaL 

In  Wrm  v.  Eirtan,  11  Ves.,  Jr.,  377,  Lord  Chancellor  Eldon 
said:  **  In  Knight  v.  Lard  Plimouth,  I  apprehend  the  deposit  with 
iue  country  banker  was  to  the  account  of  the  receiver  as  receiver. 
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not  to  his  indiyidoal  aooonnt."  And  subflequently  in  the  same 
case,  he  said:  *'  I  should  not  much  fear  to  contradict  that  case  of 
KnigAi  y.  Lard  Plimauihj  upon  what  has  been  done  by  later  authori- 
ties,  if  it  is  as  represented;  for  nothing  is  more  dangerous. 
*  *  *  If  he  goes  to  a  responsible  banker  and  gets  a  bill  upon  a 
responsible  house  in  London,  in  his  favor  as  receirer,  that  bill,  so 
ear-marked,  would  be  specific  assets  to  the  credit  of  the  trust  prop- 
erty.'' And  so  in  the  case  last  cited,  he  held  the  '^  receirer  charged 
with  a  loss  by  the  failure  of  the  banker;  having  made  the  remit- 
tances to  his  own  credit  and  use,  and  not  to  a  separate  account  for 
the  trust.''  The  same  rule  was  followed  by  Lord  Ohancellor 
Bbouoham  in  Salway  v.  Saltoay,  2  Russell  &  Mylne,  216,  subse- 
quently afSrmed  by  the  House  of  Lords,  id.  751.  See  WkUe  t. 
Baugh,  3  G.  &  F.  44.  It  is  true  that  Knighi  y.  LordPUnwuih  has 
frequently  been  referred  to  in  other  cases  without  such  discrimina- 
tion {Rowth  Y.  HoweU,  3  Ves.,  Jr.,  666;  LoveOy.  Minot,  20  Pick. 
119;  U.  8.  Y.  Thomas,  15  Wall.  343;  SeawM  y.  Gremway,  22  Tex. 
697);  but  the  distinction  thus  made  by  Lords  Eldok  and 
Brougham  seems  to  be  well  supportecl  by  authority.  See  Masse^f  y. 
Banner,  4  Madd.  413;  Ttbbs  y.  Carpwiier,  1  id.  290;  Matthews  y. 
Brise,  6  Beav.  239. 

In  holding  the  trustee  liable  in  the  last  case  cited,  the  learned 
master  of  the  rolls  lays  stress  on  the  fact  that  the  exchequer  bills 
'^  remained  undistinguished  "  as  trust  property  in  the  hands  of  the 
broker,  and  indicates  that  if  he  would  haYe  escaped  liability  he 
should  haYe  distinguished  them  as  such  trust  property.  To  the 
same  efiFeet  is  Massey  y.  Banner,  1  Jacob  &  W.  248,  where  Lord 
Eldok  said:  ''  If  an  assignee  pays  money  into  his  banker's  hands 
as  money  belonging  to  the  estate,  and  the  banker  fails,  the  assignee 
is  undoubtedly  clear  from  the  loss;  but  if  instead  of  distinguishing 
it  he  pays  it  all  into  his  own  account,  then  it  is  his  account  there; 
there  is  nothing  like  a  declaration  of  trust  of  it,  and  it  is  familiar 
to  consider  him  as  haYing  it  in  the  banker's  hands  for  himself, 
making  him  liable  for  it,  etc.  *  *  *  £  cannot  doubt  that  this 
principle  has  been  acted  on  with  trustees  and  executors  who  are 
equally  gratuitous  agents  with  this  defendant." 

In  Robinson  y.  Ward,  2  0.  &  P.  60,  Abbott,  C.  J.  (Lord  Ten- 
tbbden),  speaking  of  the  method  by  which  the  agent  might  ha\^ 
escaped  liability,  said :  ^'  The  defendant  should  haYe  paid  this  mon^r 
into  a  banker's  hands  by  opening  a  new  account  in  his  own  iihuic- 
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^  for  the  credit  of  Robinson's  estate/  and  so  ear-mark  the  money  as 
belonging  to  that  estate;  then  it  would  have  been  kept  separate." 

See  also  Maedannell  y.  Harding,  7  Sim.  178;  Hammon  y.  CottUy 
6  S.  &  R.  290;  Carimell  v.  Allard,  7  Bush,  482;  BarthU  v.  Ham- 
iUan,  46  Me.  435. 

In  Norris  y.  Hero,  22  La.  Ann.  605,  it  was  held  that  ^'  an  agent, 
who,  when  it  becomes  his  duty  to  deposit  in  bank  the  moneys  of 
his  principal,  fails  to  make  the  deposit  in  the  name  of  his 
principal,  becomes  personally  liable  for  the  amount.  In  such  a 
case  the  agent  will  not  be  permitted  to  urge  the  failure  of  the  bank 
after  the  deposit  was  made,  and  throw  the  loss  on  the  principal." 
To  the  same  effect  is  Mason  y.  WhitthornSy  2  Gold.  242.  The  rule 
would  seem  to  be  imperatiye,  that  where  ''an  administrator  or 
trustee  deposits  trust-funds  in  his  own  name  in  a  bank  or  other 
Institution  which  fails,  the  loss  will  fall  upon  him. "  OommonweaUh 
V.  Mc A  lister y  28  Penn.  St.  480;  s.  c,  30  id.  536.  In  the 
opinion  of  the  court  in  the  last  case,  Pobteb,  J.,  said:  ''If  he 
^the  trustee)  undertakes  to  make  a  deposit  in  a  banking  institution, 
the  entry  must  go  down  on  the  books  of  the  institution  in  such 
terms  as  not  to  be  misunderstood,  that  they  are  the  funds  of  the 
specific  trust  to  which  they  belong.  He  cannot  so  enter  them  as 
to  call  them  his  own  to-day,  if  they  are  good,  and  to-morrow,  if 
bad,  ascribe  them  to  the  estate,  or  shift  them  in  an  emergency  from 
one  estate  to  another;  or  by  the  deposit,  secure  the  discount  of  his 
own  note,  and  haye  the  deposit  snatched  at  by  the  bank  if  the  note 
be  not  paid,  or  attached  by  a  creditor  as  the  depositor's  indiyidual 
property.  ♦  *  ♦  No  matter  what  he  intends  to  do  or  what  the 
cashier  or  clerk  may  think  he  is  doing,  the  deposit  must  wear 
the  impress  of  the  trust,  or  he  cannot,  when  brought  to  account, 
call  it  trust  i:n>perty."    See  Bashin  y.  Baskin,  4  Lans.  90. 

Following  in  the  line  of  the  English  cases,  in  Jenkins  y.  WaUer, 
8  Gill  &  J.  218;  29  Am.  Dec.  539,  "  where  a  guardian  had  re- 
•ceiyed  a  sum  of  money  belonging  to  his  ward,  and  on  the  day  of  its 
receipt  had  deposited  it  in  a  banking  institution  then  in  good  credit, 
but  which  subsequently  failed,  and  taken  a  certificate  therefor  pay- 
-able  to  himself  or  order,  it  was  held  that  the  loss  resulting  from 
the  failure  of  the  bank  should  &11  upon  him,  though  on  the  day  of 
the  deposit,  by  indorsement  on  the  certificate,  he  declared  it  to  be 
the  property  of  his  ward,  and  placed  in  bank  for  his  benefit.*'  So 
Mr.  Perry,  on  the  strength  of  some  of  the  English  cases  cited,  says: 
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''  If  money  is  to  be  transmitted  to  a  distant  place,  a  trustee  may  do 
BO  through  the  medium  of  a  responsible  bank,  or  he  may  take  bills 
from  persons  of  undoubted  credit,  payable  at  the  place  where  the 
money  is  to  be  sent;  but  the  bills  must  be  taken  to  him  as  trustee. 
If  he  neglects  these  precautions  he  will  be  responsible  for  any  loss.'' 
Section  406. 

It  is  true  that  in  some  of  the  cases  cited  the  trustee  had  at  the 
time  of  making  the  deposit  a  credit  to  his  individual  account  at  the 
bank,  and  such  deposit  was  credited  to  him  indiyidually  in  the 
same  account.  But  the  test  is  not  so  much  the  keeping  of  a  sepa- 
rate account  at  the  bank,  as  it  is  the  parting  with,  and  hence  the 
losing  of  the  identity  of  the  trust-fund,  and  having  in  lieu  thereof 
no  obligation,  contract  or  account  upon  which  is  impressed  the 
equitable  ownership  of  the  trust.  Had  this  administrator  retained 
these  moneys  in  his  own  possession  and  mingled  them  with  his  own 
fuflds  so  as  to  lose  their  identity,  and  the  whole  had  been  lost  with- 
out his  fault,  yet  we  apprehend  he  would  have  been  liable.  Shoi^ 
maker  v.  Hinzt^  53  Wis.  116.  Here  the  tact  that  he  delivered  the 
moneys  to  the  bank  and  thus  allowed  them  to  be  mingled  with 
other  funds,  destroyed  their  identity  as  completely  as  though  he 
had  first  mingled  them  with  an  equal  amount  of  his  own  moneys, 
and  then  deposited  the  whole  in  bulk.  The  deposit  therefore  put 
an  end  to  the  identity  of  the  funds  deposited,  and  the  certificate 
was  simply  an  agreement  taken  in  exchange  for  the  money,  to  re- 
pay a  like  amount  in  currency  upon  the  conditions  named.  Beyond 
question  the  certificate  was  negotiable.  Klauber  v.  BiggeriUaff^  47 
Wis.  561;  8.  c,  32  Am.  Bep.  773.  To  all  appearances  it  was  the 
individual  property  of  the  depositor  and  not  of  the  estate  which  he 
represented,  and  there  was  nothing  on  the  books  of  the  bank  to  in^ 
dicate  the  contrary.  It  stood  therefore  precisely  the  same  as  though 
he  had  loaned  the  money  to  an  individual  at  the  time  supposed  to 
be  responsible,  and  taken  his  negotiable  note  therefor  without  in- 
terest, payable  on  demand  ^^  in  currency ''  to  the  order  of  himself- 
The  making  of  the  deposit  and  taking  the  certificate  to  himself  m- 
dividually  was  therefore  not  only  an  extinguishment  of  the  identify 
of  the  money,  but  an  appropriation  of  it  in  law  to  his  own  peisonid 
use.  This  being  so,  shall  the  rule  be  established  by  this  court  that 
administrators,  executors,  trustees  and  guardians  may  insist  upon 
settling  their  accounts  by  tendering  such  notes  or  certificates  in 
lieu  of  cash,  however  worthless  may  be  the  makers  or  the  bank  at 
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the  time  of  settlement?  The  question  is  important,  and  the  answer 
vast  in  its  consequences.  To  hold  the  administrator  answerable  in 
this  case  is  undoubtedly  a  great  hardship;  but  to  exonerate  him 
from  liability  is  to  encourage  the  mismanagement  of  trust-funds, 
and  to  open  the  door  to  frauds  innumerable  against  those  whose 
age  and  weakness  entitle  them  to  the  most  rigid  protection  of  the 
law.  The  rule  therefore  should  not  be  slackened,  even  if  the  ques- 
tion were  a  new  one,  much  less  in  view  of  the  authorities  cited. 

It  may  also  be  said  that  the  remarks  of  Mr.  Justice  Paine  in 
School  District  v.  Zink,  25  Wis.  636,  to  the  effect  that  the  mere 
substitution  of  a  certificate  of  deposit  payable  to  the  holder  of  a 
check  on  a  bank  for  the  check  itself  worked  no  change  whatever 
in  the  status  or  title  to  the  fund  in  bank,  are  inconsistent  with  the 
view  we  have  taken  of  this  case;  but  in  so  far  as  that  opinion  is  in 
conflict  with  this  decision,  it  must  be  regarded  as  oyerruled. 

For  the  reasons  giren,  the  judgment  of  the  Oirouit  Ooort  most 
be  afBnned. 

JudgmmU  affirmod. 


JBiUkOK  y.  GkNiDBioH  Tranbfobtatioh  OoMFunr. 

A  CQBUDon  curler  gave  a  neeipt  for  a  barrel  of  wlii«k«y,  the  raedpt  ooolaia* 
lug  the  wmrda :  "  1  bbl.  whiskoy,  400  Ibi.  LIqaor  canted  al  vaL  |S0  par 
bbl.''  Edd,  that  if  tbla  Imported  a  contract  Umitiiig  his  liability  to  $90  ia 
caae  of  Icaa,  it  coald  only  apply  to  loss  without  his  fault. 

ACTION  for  value  of  a  barrel  of  whiskey  lost  in  transportation* 
The  head-note  states  the  facts.     The  plaintiif  had  judgment 
below  for  the  fall  value. 

• 
Ooodmin  dt  Bonodiet,  for  appellant 

Joknsomf  SiMroch  d  Hahey,  for  respondent 

Tatix>b,  J.  The  appellant  claims  that  the  judgment  is  emmaoni, 
and  alleges  that  aooording  to  the  contract  set  out  in  the  veoeipt 
it  was  not  liable  in  case  of  loss,  beyond  the  sum  of  $20.     It  is  in* 
VoL-XUI  — 90 
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sisted  by  the  learned  counsel  for  the  appellant:  (1)  That  the 
oeipt  must  be  read  as  an  express  contract  between  the  parties,  that 
in  case  the  whiskey  was  lost  or  destroyed  while  in  the  hands  of  the 
appellant  as  a  carrier  from  any  cause  or  by  any  means,  the  damages 
to  be  recovered  by  the  respondent  for  such  loss  or  destruction  should 
be  limited  to  $20,  irrespective  of  its  real  yalue.  (2)  If  the  contract 
cannot  receive  the  construction  above  stated,  then  it  must  be  con- 
strued as  an  express  agreement  on  the  part  of  the  respondent  that 
if  the  barrel  of  whiskey  should  be  lost  or  destroyed  while  in  the 
possession  of  the  appellant  as  carrier,  by  any  cause  or  means  other 
than  by  the  negligence  or  fault  of  the  company,  its  agents,  or 
servants^  the  damages  to  be  recovered  by  the  respondent  should  be 
limited  to  the  sum  of  $20. 

We  are  clearly  of  the  opinion  that  the  receipt  should  not  be  con- 
strued as  a  contract  limiting  the  liability  of  the  appellant  to  the 
sum  of  $20  irrespective  of  the  value  of  the  goods,  in  case  of  loss,  under 
any  and  all  circumstances,  whether  occurring  through  the  fault  or 
negligence  of  the  appellant,  its  servants,  or  agents,  or  from  causes 
over  which  they  had  no  control.  We  think  that  it  has  been  settled 
by  the  decisions  of  this  court,  the  Supreme  Court  of  the  United 
States,  and  many  of  the  State  courts  in  which  the  question  has  been 
considered,  that  a  common  carrier  of  persons  or  property  cannot, 
by  any  agreement  however  plain  and  explicit,  wholly  relieve  him- 
self from  responding  in  damages  to  the  party  injured,  when  such 
injury  is  the  result  of  the  gross  negligence  or  the  fraud  of  the  car- 
rier, his  agents  or  servants.  This  rule  is  by  most  of  the  courts 
founded  upon  public  policy,  and  by  some  upon  both  public  policy 
and  a  want  of  consideration  to  support  the  agreement  This  whole 
question  has  been  so  often,  so  thoroughly,  and  so  exhaustively  dis- 
cussed in  the  decisions  cited,  that  it  would  be  a  waste  of  time  as 
well  as  futile  to  attempt  to  add  any  thing  in  confirmation  of  the 
general  rule  as  above  stated.  New  Jersey  Steam  Navigaium  Cd.  y. 
Merchant  Bank,  6  How.  344;  If.  T.  C.  R.  Ch.  v.  Loekwood,  17 
Wall.  357 ;  Adams  JSxp.  Co.  v.  Bank  of  Kentucky,  98  IT.  &  174 ; 
Cdndee  v.  W.  U.  Tel  Co.,  84  Wis.  471 ;  s.  c,  17  Am.  Bep.  452;  Hib- 
hardy.  Telegraph  Co.,  83  Wis.  558 ;  Morrison r.  OonsirucHan  Co.,  44 
id.  405.  Another  rule  equally  well  settled  by  the  authorities  is,  that 
in  order  to  exempt  the  carrier  from  liability  for  the  want  of  ordinary 
eare  or  negligence  of  any  kind  on  the  part  of  its  servants  or  agents, 
the  contract  must  so  expressly  provide  ;  and  that  in  the  absence  of 
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such  express  agreement  it  will  be  presumed  that  there  was  no 
intention  on  the  part  of  the  carrier  to  exempt  himself  from  such 
liability. 

In  the  case  of  New  JerMy  Steam  Nav.  Co,  y.  Merchants*  Sank, 
supra,  the  court  says  :  ^'  The  burden  of  proof  lies  on  the  carrier^ 
and  nothing  short  of  an  express  stipulation  by  parol  or  in  writing 
should  be  pennitted  to  discharge  him  from  duties  which  the  law 
has  annexed  to  his  employment.  The  exemption  from  these  duties 
should  not  depend  upon  implication  or  inference,  founded  on 
doubtful  and  conflicting  evidence,  but  should  be  specific  and  cer- 
tain, leaving  no  room  for  controversy  between  the  parties/*  This 
rule  is  approved  by  the  Court  of  Appeals  in  New  York,  notwith- 
standing the  fact  that  that  court  has  gone  further  than  most  of  the 
other  courts  of  the  country  in  upholding  contracts  exempting  car- 
riers from  liability  for  the  negligence  of  their  servants,  when  such 
exemption  has  been  clearly  and  expressly  stipulated  fpr.  See  Westcott 
v.  Fargo,  61  N.  Y.  542  ;  s.  c,  19  Am.  Rep.  300. 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  a  con- 
tract made  with  a  carrier,  that  in  a  case  of  loss  the  carrier  shall  be 
liable  to  pay  as  damages  a  sum  specified  in  the  contract  for  carriage, 
is  not  a  contract  limiting  the  liability  of  the  carrier  within  the 
meaning  of  the  rule  above  stated,  and  that  such  agreement  is  bind- 
ing on  the  parties,  irrespective  of  the  cause  of  the  loss.  The  learned 
counsel  has  cited  us  to  some  cases  in  the  Federal  Circuit  Courts 
which  seem  to  sustain  his  position.  It  will  however  be  seen  from 
an  examination  of  the  cases  cited,  that  most  of  them  were  cases 
where  the  stipulation  was  limited  to  the  value  of  packages  when 
their  real  value  was  not  disclosed  by  the  owner,  and  of  which  the 
carrier  could  not  be  supposed  to  have  knowledge.  The  strongest 
case  cited  for  the  appellant  is  the  case  of  Hart  v.  Railroad  Co,,  7 
Fed.  Rep.  630.  This  was  the  case  of  the  shipment  of  horses,  and 
the  contract  was  "that  the  carrier  assumes  a  liability  on  the  stock 
to  the  extent  of  the  following  agreed  valuation  :  If  horses,  *  *  * 
not  exceeding  $200  each  ;  if  a  chartered  car,  on  the  stock  or  con- 
tents in  same,  not  exceeding  $1,200  for  the  car  load."  Under  this 
agreement  the  Circuit  Court  held  that  the  shipper  could  not  recover 
beyond  the  sum  of  $200  for  any  one  of  the  horses  killed  during 
their  transportation.  The  learned  Circuit  judge  places  his  decision 
on  the  weU  settled  rule,  '^  that  in  cases  where  common  oarriers  can 
limit  their  liability  at  all  by  contract,  stipulation,  or  notice,  there 
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is  this  qualification,  ^  that  the  limitation  shall  be  just  and  reasonable 
in  the  eye  of  the  law.' " 

In  that  case  one  of  the  horses  shipped  was  killed,  and  the  owner 
claimed  that  he  was  worth  $15,000,  and  sought  to  recoTer  damages 
to  that  amount.  The  court  held,  that  as  there  was  no  evidence 
showing  that  the  carrier  had  any  knowledge  that  the  horse  had  any 
extraordinary  value,  and  as  the  contract  fixing  the  value  in  case  of 
loss  was  an  amount  equal  to  the  value  of  ordinary  horses,  the  con- 
tract was  a  fair  one  on  the  part  of  the  carrier,  and  the  shipper 
having  signed  the  contract  fixing  the  value  without  disclosing  the 
fact  that  the  horse  was  of  the  extraordinary  value  claimed,  it  would 
be  unjust  to  permit  him  to  recover  beyond  the  value  fixed  in  the 
contract.  This  case  goes  upon  the  principle  of  those  cases  which 
hold  that  carriers  and  express  companies  may  limit  the  damages  to 
be  recovered  for  the  loss  of  packages  delivered  to  them,  in  case  of 
loss  or  damage^  when  the  true  value  is  not  made  known  to  the 
carrier.  The  doctrine  of  this  case  is  sustained  by  the  foUowing^ 
cases  :  Mumty. Exp.  Co.,  1  Fed.  Bep.  382 ;  Beiger  v. Din$mor$,  51 
N.  Y.  166  ;  s.  c,  10  Am.  Eep.  676  ;  EirhlandY.IHnsmar^,  62  N.  Y- 
171 ;  s.  c,  20  Am.  Bep.  476  ;  Magnin  v.  Dinsmare,  70  N.  Y.  410  ; 
s.  c,  26  Am.  Bep.  608  ;  Smoatt  v.  Attmy  6  Wend.  347 ;  PhUUps  ▼. 
Earh,  8  Pick.  182.  The  reason  of  this  rule  is  very  briefly  stated 
by  Justice  Wallace  in  the  case  of  JIfuser  v.  jS^.  Co.^  1  Fed.  Bep. 
383,  as  follows  :  '^  The  right  of  the  carrier  to  exact  fair  informa- 
tion as  to  the  value  of  property  confided  to  his  care  has  always 
been  recognized.  He  has  the  right  to  insist  that  his  compensation 
be  measured  by  his  risk,  and  obviously  the  degree  of  care  which  he 
win  exercise  will  measurably  depend  upon  the  extent  of  the  re- 
sponsibility he  may  incur.  While  it  is  not  primarily  the  duty  of 
the  shipper  to  inform  the  carrier  of  the  nature  or  value  of  the  con- 
tents of  the  parcel  sent,  the  carrier  has  the  right  to  make  inquiry 
and  receive  a  true  answer ;  and  any  concealment  on  the  part  of  the 
shipper,  intended  to  mislead  the  carrier  as  to  the  charaoter  or  value 
of  the  property,  and  which  does  mislead,  is  a  fraud  which  absolTes 
the  carrier  from  responsibility."  A  similar  rule  as  to  the  respon- 
sibility of  the  carrier  has  becua  adopted  by  this  court  in  like  cases. 
See  Baorman  v.  Mxp.  Co.,  21  Wis.  162. 

Admitting  that  the  respondent  must  be  cfaaiged  with  knowledge 
of  the  words  stamped  upon  the  face  of  the  receipt  given  to  him  for 
the  barrel  of  whiskey,  and  to  have  assented  to  any  limitation  of  lia- 
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bility  which  they  fairly  secure  to  the  appellant,  we  are  clearly  of 
the  opinion  that  they  do  not  relieve  the  transportation  company 
from  liability  to  the  fiill  amount  of  the  value  of  the  whiskey,  if  the 
same  was  lost  through  the  negligence  or  carelessness  of  the  com- 
pany, its  agents  or  servants. 

The  courts  all  seem  to  hold  that  a  carrier  will  not  be  held  to  have 
limited  his  liability  against  his  own  or  his  agent's  negligence,  un- 
less his  contract  expressly  so  provides.  In  interpreting  this 
contract  it  will  not  be  so  construed  except  upon  the  plain 
language  of  the  contract.  If  the  words  stamped  upon  this  con- 
tract can  be  construed  into  a  contract  to  limit  the  liability  of  the 
appellant  to  the  sum  of  $20  in  case  of  loss,  it  must  be  so  construed 
as  to  limit  such  liability  only  in  case  of  loss  without  the  fault  of  the 
appellant,  his  agents  or  servants.  This  was  so  held  in  the  case  of 
Westcoit  V.  Fargo,  61  N.  Y.  543;  s.  c,  19  Am.  Rep.  300. 

In  that  case  the  receipt  taken  for  the  property  shipped  contained 
the  following  clause:  '^  Nor  shall  this  company  be  liable  for  any 
loss  or  damage  of  any  box,  package,  or  thing  for  over  $50,  unless 
the  just  and  true  value  thereof  is  herein  stated."  The  learned 
justice  who  delivered  the  opinion  in  that  case,  after  admitting  that 
under  the  decisions  of  that  coui*t  the  contract  was  binding  on  the 
shipper,  says:  ''The  only  question  open  for  discussion  is  the  cor- 
rect construction  of  the  words  used.  Does  the  phrase,  '  any  loss 
or  damage/  include  losses,  etc.,  caused  by  the  negligence  of  the  de- 
fendant?" And  after  a  discussion  of  the  evidence,  he  further 
says:  ''  It  is  only  necessary  to  examine  the  point  whether  the  clause 
in  the  defendant's  receipt  is  sufficient  to  exempt  it  from  losses  oc- 
casioned by  negligence.  This  point  must  now  be  regarded  as  settled 
by  recent  decisions  in  this  court  and  in  the  Court  of  Appeals;  "  cit- 
ing the  cases  of  Beiger  v.  IHnsmore,  51  N.  Y.  166;  s.  c,  10  Am. 
Bep.  575;  Steers  v.  Liverpool  Steamship  Co.,  57  N.  Y.  1;  s.  c,  15 
Am.  Rep.  453,  and  Magnin  v.  Dinsmore,  56  N.  Y.  168.  He  then 
adds:  ''  The  result  of  these  cases  is,  that  it  is  lawful  for  a  carrier 
to  make  such  a  contract  as  was  entered  into  in  the  present  case,  ex- 
empting him  from  liability,  and  that  he  may  by  clear  and  distinct 
expressions  relieve  himself  from  losses  occasioned  by  his  own  negli- 
gence. On  the  other  hand,  general  words,  such  as  that  he  '  will 
not  be  liable  for  loss,  or  detention,  or  damage,'  are  not  to  be  con- 
strued to  extend  to  losses,  etc.,  occasioned  by  negligence.  The 
words  are  to  be  taken  most  strongly  against  the  party  whose  Ian- 
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guage  they  are,  and  who  is  iu  an  adyantageoas  position,  in 
the  terms  of  the  contract." 

This  court  adopted  substantially  the  same  rule  in  the  case  of  Mor» 
rison  v.  Construction  Co.,  44  Wis.  405.  In  that  case  the  railroad  com- 
pany gave  a  receipt  on  the  shipment  of  the  plaintiff's  horses,  which 
this  court  construed  to  mean  that  the  horses  were  shipped  at  the  own- 
er's risk.  This  court  held  that  the  receipt  limited  the  liability  of 
the  company  to  accidents  over  which  the  company  had  no  control, 
and  for  which  they  were  not  in  fault,  but  did  not  limit  its  liability 
for  injuries  arising  from  the  carelessness  or  fault  of  its  agents  or 
managers.  The  former  learned  chief  justice  of  this  court,  who 
argued  the  case  in  this  court  for  the  company,  admitted  in  his  ar- 
gument that  the  company  would  be  liable  for  the  negligence  or  mis- 
conduct of  its  agents  or  employees,  notwithstanding  the  prorision 
in  the  receipt  that  they  were  shipped  at  the  ''owner's  risk."  Jus- 
tice Obtok,  in  delivering  the  opinion,  says:  ''The  respondenfa 
liability  depends  upon  the  carelessness  or  fault  of  its  agents,  em- 
ployees, or  managers." 

There  being  nothing  in  the  contract  in  the  case  at  bar  which  can 
be  properly  construed  to  limit  the  liability  of  appellant  for  the  loss 
of  the  respondent's  property  through  the  negligence  or  carelessness 
of  the  appellant,  his  agents  or  servants,  the  only  other  question  in 
the  case  is,  do  the  findings  of  the  court  below  show  that  the  loss 
arose  upon  the  carelessness  or  negligence  of  the  appellant.  Upon 
this  point  the  learned  judge  found  "  that  the  appellant  failed  to 
convey  and  deliver  said  freight,  but  lost  the  same  and  has  failed  to 
give  any  explanation  of  the  loss."  We  are  very  clear  that  this  find- 
ing raises  a  ju'esumption  that  the  property  was  lost  through  the 
fault  of  the  appellant,  its  servants  or  agents.  If  the  property  was 
not  lost  through  the  fault  of  the  appellant  or  its  agents,  it  was  very 
easy  for  it  to  show  the  fact;  and  on  the  other  hand  it  would  be  very 
difficult  for  the  respondent  to  show,  by  affirmative  proof,  the  exact 
manner  of  its  loss.  We  must  hold  therefore  that  the  default  of  the 
appellant  in  not  delivering  the  goods  as  it  contracted  to  do,  and  its 
admission  that  the  same  are  now  lost  so  that  it  cannot  make  delivery, 
is  presumptive  evidence,  of  negligence  on  its  part.  Steers  v.  Steams 
ship  Co.y  57  N.  Y.  1-6;  s.  c,  15  Am.  Bep.  453.  In  this  case  it 
was  held  evidence,  tending  to  prove  gross  negligence  on  the  part  of 
the  carrier,  that  the  goods  of  the  plaintiff  had  been  received  on  board 
the  steamship  by  the  company's  servant,  and  that ''  at  the  end  of 
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the  yojage  the  defendant  did  not  prodaoe  it  nor  in  any  way  account 
for  its  non-prodnction,  and  all  inquiry  on  the  part  of  the  owner  was 
ineffectual.'' 

In  the  case  of  Magnin  y.  Dinsmare,  56  N.  Y.  173;  8.  c,  26  Am. 
Bep.  608»  there  was  proof  of  a  non-deliyery  to  the  consignee  at 
Memphis,  and  that  some  months  after  the  shipment,  and  within 
a  year,  the  hox  in  which  the  goods  had  been  shipped  was  picked  up 
on  the  east  shore  of  the  river  empty,  and  this  was  held  sufficient 
eyidence  to  go  to  the  jury  on  the  question  of  negligence  on  the  part 
of  the  carrier.  A  similar  ruling  was  made  by  this  court  in  the  case 
of  Xirat  y.  Bailwaff  Co,,  46  Wis.  491.  Upon  the  findings  of  fact 
by  the  court  below  we  are  clearly  of  opinion  that  the  respondent 
was  entitled  to  recoyer  the  yalue  of  the  barrel  of  whiskey  receipted 
for  by  the  appellant. 

Sjf  U0  Court. —  The  judgment  of  the  County  Court  is  affirmed* 

JudfffMnt  afflrmed. 


JuKG  y.  Sbcokd  Ward  Sayikgs  Bakk. 

(55  wis.  884.) 

Bank — dtUff  in  remitting  hff  inaiL 

A  depoflltoT  in  a  bank,  being  at  yyiesbaden,  in  Germanj,  wrote  the  cashier  t» 
transmit  bis  deponit  "  by  draft,  or  in  Bucb  manner  as  70a  think  beet,  bo  that 
I  can  diaw  the  moiiej  at  Frank fort«n-the.Main."  The  cashier  accordingly 
mailed  to  him  a  dmft  payable  to  his  order,  addreesed  to  him  at  yyieebaden, 
Germany.  Another  person  of  the  same  name  wrongf  ally  intercepted  the 
draft,  and  indorsed  it  and  procured  the  money.  EM,  that  the  bank  was 
not  liable  to  the  depositor. 

ACTION  to  recoyer  a  bank  deposit.   The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

J.  C.  Ludwig,  for  appellant. 

Coithausen,  Sylvester ,  Scheiher  &  Jones,  for  respondent. 

Cole,  C.  J.  The  facts  in  this  case  hn  which  the  question  of  law 
arises  are  these:  The  plaintiff  had  on  deposit  to  his  credit  in  the 
sayings  department  of  the  defendant  bank  the  sum  of  $954.     Being 
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at  Wiesbaden,  in  Germany,  he  addressed  a  letter  to  the  caahier  of 
the  bank  with  this  request:  '^  To  remit  to  me  the  sum  which  maj 
be  due  me  upon  my  bank  book  by  draft,  or  in  such  manner  as  you 
think  is  best,  so  that  I  can  draw  the  money  at  Frankfort-on-the- 
Main."  Pursuant  to  this  request  the  defendant  drew  its  bill  of  ex- 
change on  a  bank  at  Frankfort  for  the  amount,  payable  at  sight  to 
the  order  of  the  plaintifiF,  inclosed  the  same  in  a  sealed  envelope 
addressed  to  Mr.  Phillip  Jung,  Wiesbaden,  Germany,  Europe,  and 
transmitted  the  same  by  mail  in  the  usual  course  of  business.  In 
due  time  the  drawee  in  said  bill  returned  the  same  to  the  defendant 
indorsed  "paid."  In  point  of  fact  however  the  bill  never  came 
to  the  hands  or  possession  of  the  plaintiff,  but  was  delivered  by  the 
ofScials  of  the  postal  department  at  Wiesbaden  to  another  person 
of  the  name  of  Phillip  Jung,  who  indoroed  the  same  and  obtained 
the  money  thereon  without  the  knowledge,  consent  or  authority  of 
the  plaintiff. 

Under  these  circumstances  is  the  defendant  bank  bound  to  make 
good  the  loss,  the  money  having  been  paid  by  the  drawee  to  the  wrong 
person  ?  We  fail  to  perceive  upon  what  principle  of  law  it  can  be  held 
liable.  The  learned  Circuit  Court  decided  that  the  bill  of  exchange  was 
issued  and  transmitted,  in  conformity  to  the  written  directions  of 
the  plaintiff  in  the  usual  and  ordinary  course  of  business,  and  that 
in  so  transmitting  the  same  the  defendant  used  ordinary  care  and 
diligence  to  the  end  it  might  reach  the  plaintiff.  It  seems  to  us 
this  view  of  both  the  law  and  facts  of  the  case  is  indubitably  correct. 
The  money  was  remitted  to  the  plaintiff  in  strict  conformity  to  his  ex- 
press written  direction.  It  was  remitted  "  by  draft "  on  a  Frankfort 
bank,  as  he  requested,  in  the  usual  way,  by  mail.  If  a  loss  has 
happened  it  is  certainly  not  through  the  fault  of  the  defendant;  for 
certainly  the  plaintiff's  letter  to  the  cashier  clearly  authorized  or 
justified  the  bank  in  remitting  the  money  as  it  did,  if  language 
means  any  thing.  The  plaintiff  saw  fit  to  take  the  risk  of  this  mode 
of  transmission.  When  the  draft  was  properly  mailed  and  addressed 
to  him  at  Wiesbaden,  it  became  his  property,  and  the  defendant 
discharged  its  obligation  to  him.  It  cannot  be  held  liable  to  pay 
the  money  again  because  the  draft  came  to  the  possession  of  the 
wrong  party.  It  is  true,  the  plaintiff  directed  the  cashier  to  remit 
*^  by  draft  or  in  such  manner  as  you  think  is  best,  so  that  I  can 
draw  the  money  at  "  Frankfort.  But  in  this  he  clearly  indicated 
one  mode  of  transmission,  namelv,  bv  draft.     This  mode  the  bank 
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adopted.  If  the  bank  h«d  seleeted  aome  other  uanal  and  proper 
way  of  tiBnsmitting  the  money,  ba  by  letter  of  credit^  it  would 
doubtless  have  been  within  the  direction  given.  But  it  did  not  see 
fit  to  exercise  any  discretion  in  the  premises,  but  remitted  the 
money  by  draft,  as  the  plaintiff  requested.  It  fully  performed  its 
duty  and  discharged  its  debt. 

But  the  learned  counsel  for  the  plaintiff  insisted  that  the  officers 
of  the  bank  were  guilty  of  negligence  because  they  did  not  in  some 
way  more  clearly  designate  the  person  for  whom  the  letter  was  in- 
tended. It  is  said  they  should  have  addressed  it  to  Phillip  Jung, 
of  Milwaukee,  Wisconsin,  or  should  have  adopted  some  other  ad- 
dress which  would  have  secured  its  right  delivery.  It  is  sufficient 
to  say,  in  answer  to  this  argument,  that  the  plaintiff  did  not  direct 
the  bank  to  use  any  such  designation  or  mode  of  address  in  sending 
the  di*aft  to  him.  The  defendant  was  surely  authorized  to  adopt 
the  address  contained  in  the  letter  sent  to  it.  It  is  further  said  the 
evidence  shows  that  Wiesbaden  was  a  large  city  which  is  resorted 
to  during  the  summer  season  by  thousands  for  the  purpose  of  bath- 
ing; that  there  might  have  been  a  dozen  persons  by  the  name  of 
Phillip  Jung  in  the  city  at  the  time,  to  whom  the  draft  was  liable 
to  be  delivered.  Assuming  this  to  be  so,  and  that  the  officers  of 
the  bank  had  knowledge  of  these  facts,  still,  did  the  rule  of  dili- 
gence require  them  to  do  more  than  adopt  the  address  furnished 
in  the  letter  itself?  It  seems  to  us  not.  It  was  the  duty  of  the 
plaintiff  under  the  circumstances  to  take  precaution  that  the  letter 
should  not  be  delivered  by  the  post-office  officials  to  the  wrong  per- 
son. The  same  counsel  further  relied  upon  the  rule  that  where 
payment  is  made  by  remittance  by  mail  to  the  •  creditor  the  trans- 
mission is  ordinarily  at  the  risk  of  the  debtor.  This  is  doubtless 
so  in  the  absence  of  an  express  direction  of  the  creditor  to  remit  in 
that  way,  or  where  there  is  no  usage  or  course  of  dealing  from  which 
the  authority  of  the  creditor  to  so  remit  may  be  inferred.  Burr  v. 
Sickles,  17  Ark.  428,  and  authorities  cited  in  the  opinion.  Here 
there  was  express  authority  to  remit  by  draft  in  the  usual  way. 
Besides  it  must  be  observed  that  by  the  rules  of  the  defendant  the 
money  was  payable  at  its  counter,  and  it  was  not  its  duty  to  seek 
the  plaintiff  and  pay  him.  The  money  was  transmitted  by  the  de- 
fendant by  draft  on  the  Frankfort  bank  solely  for  the  accommo- 
dation of  the  plaintiff.  And  as  this  was  done  in  accordance  with 
the  plaintiff's  letter  in  the  usual  way,  the  draft  was  at  his  risk 
Vol.  XLII  — 91 
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while  in  the  coarse  of  transmission.  Graves  y.  Ammiean  Bxehang$ 
Sank,  1 7  N.  Y.  205.  In  any  view  of  the  case  we  think  the  de- 
fendant has  fally  discharged  its  obligation  to  the  plaintiff. 

Bjf  the  Court. —  The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Mbikcke  v.  Falk. 

(66  Wis.  4S7.) 

8UUuU  of  frauds  —  contract  for  Male  of  goodi  or  for  skffl  and  labor. 

An  oral  contract  for  the  manufacture  of  a  carriage,  of  a  kind  not  in  stock  Dcr 
URually  kept  on  band,  but  according  to  special  order  and  specifications  far- 
nisbed  and  a  model  selected  by  tbe  purcliaser,  at  a  price  exceeding  $50,  is 
not  within  the  statute  of  frauds. 

ACTION  for  price  of  a  carriage.  The  cause  was  tried  by  a  jury, 
who  returned  a  special  verdict  to  the  following  effect  :  Louis 
Falk  was  authorized  by  Franz  Falk  to  order,  and  he  did  order,  the 
carriage  in  question  to  be  manufactured  by  the  plaintiff  at  a  coet 
not  exceeding  $900,  to  be  paid  for  when  ready  for  delivery  on  or 
about  May  1,  1879,  and  the  same  was  manufactured  by  the  plaintiff 
]>ursuant  to  a  special  order  given  by  Louis  Falk,  and  according  to 
the  description  given  and  a  model  selected  by  him,  and  was  com- 
pleted in  the  plaintiff's  shop  ready  for  delivery  in  May,  1879  ;  of 
which  fact  Franz  Falk  was  notified  June  7,  1879 ;  that  in  giving 
such  order  Louis  Falk  intended  to  procure  a  carriage  of  the  plaintiff's 
manufacture,  and  his  skill,  labor  and  workmanship  on  it  were  the 
special  inducement  for  giving  the  order,  and  without  such  order 
sucii  carriage  would  not  have  been  manufactured  by  the  plaintiff 
and  kejit  by  him  for  sale  as  part  of  his  general  stock  ;  that  the  value 
of  the  carriage  was  $850.   The  plaintiff  had  judgment  on  the  yenliot 

CotzJutusen,  Sylvester,  Scheiber  £  Janes,  for  appellant. 

John  A.  Wall,  for  respondent. 

Cassodat,  J.     There  is  no  claim  that  the  alleged  contract  or 
order  for  the  carriage  was  in  writing.     On  the  contrary,  it  is  con- 
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oeded  that  it  rested  wholly  in  parol.  For  this  reason  it  is  urged 
that  it  came  within  the  statute  of  frauds,  and  hence  was  not  bind- 
ing upon  Franz  Falk,  even  if  Louis  had  authority  to  make  and  did 
make  the  contract.  The  question  is  not  without  difficulty,  and  the 
decisions  of  the  courts  are  by  no  means  uniform.  The  statute  pro- 
vides that  ''  every  contract  for  the  sale  of  any  goods,  chattels,  or 
things  in  action,  for  the  price  of  $50  or  more,  shall  be  void,  unless 
(1)  a  note  or  memorandum  of  such  contract  be  made  in  writing, 
and  be  subscribed  by  the  parties  to  be  charged  therewith  ;  or  (2) 
unless  the  buyer  shall  accept  and  receive  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action  ;  or  (3)  unless 
the  buyer  shall,  at  the  time,  pay  some  part  of  the  purchase-money/' 
§  2308,  R.  S.  The  substance  of  this  statute  was  adopted  in  England 
more  than  two  hundi'ed  years  ago,  and  hence  it  may  be  profitable 
to  ascertain  the  construction  which  has  been  given  to  it  by  the 
courts  of  that  country. 

•  In  Towers  v.  Osborne,  1  Str.  506,  decided  in  1722,  "  the  defendant 
bespoke  a  chariot,  and  when  it  was  made  refused  to  take  it,  and  in 
an  action  for  the  value  it  was  objected  that  they  should  prove  some- 
thing given  in  earnest,  or  a  note  in  writing,  since  there  was  no 
delivery  of  any  part  of  the  goods.  But  the  chief  justice  (Pratt) 
ruled  this  not  to  be  a  case  within  the  statute  of  frauds,  which 
relates  only  to  contracts  for  the  actual  sale  of  goods,  where  the 
buyer  is  immediately  answerable,  without  time  given  him  by  special 
agreement,  and  the  seller  is  to  deliver  the  goods  immediately." 
Forty-five  years  afterward  that  decision  was  expressly  sanctioned  by 
Lord  Mansfield  and  the  whole  court  in  Clayton  v.  Andretos,  4 
Burr.  2101,  and  one  of  the  justices  took  occasion  to  say  that  the 
case  ^'  had  always  been  considered  as  an  authority  in  point  upon 
questions  of  this  kind."  Twenty-five  years  later,  in  Rondeau  v. 
WycUty  2  H.  Bl.  63,  which  was  a  contract  to  deliver  at  a  future 
time  3,000  sacks  of  fiour  at  a  certain  price  per  sack,  Lord  Lough- 
borough disapproved  of  the  language  used  m  the  two  former 
opinions,  in  so  far  as  they  indicated  that  the  statute  in  no  case 
extended  to  executory  contracts  of  sale ;  but  the  opinion  of  the 
court  expressly  states  that  ^*  the  case  of  Powers 'v.  Sir  John  Osborne 
was  plainly  out  of  the  statute,  not  because  it  was  an  executory  con- 
tract, as  it  has  been  said,  but  because  it  was  for  work  and  labor 
done,  and  materials  and  other  necessary  things  to  be  found,  which 
is  different  from  a  mere  contract  of  sale,  to  which  species  of  con- 
tract alone  the  statute  is  applicable."    Page  67. 
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In  Owper  v.  Bbion,  7  T.  R  16,  Lord  Xbktoit,  C.  J.,  follows 
B&ndeau  v.  Wtfoity  and  says  that  ^'  Ihwers  y.  Osbon^  was  a  mere 
contract  for  work  andiabor;  the 'dimg  contracted  for  did  not  exist  at 
the  time."  AsuffURST,  J.,'w»a  of  the  same  opinion,and  Orosb,  J., 
said  :  '^The  -ease  of  Towers  v.  Osborne  went  upon  the  general 
)irincipie  ihat  executory  contracts  were  not  within  the  meaning  of 
the  statute.  If  by  that  were  meant  contracts  for  the  sale  of  goods 
to  be  executed  on  a  future  day,  such  a  construction  would  be  a 
repeal  of  the  act ;  but  if  it  only  meant  such  contracts  as  were  in- 
capaMe  of  being  executed  at  the  time,  then  the  decision  was  right ; 
and  such  was  the  case  "  then  in  judgment.  Lawbekce,  J.,  said : 
*'  The  ease  of  Tfywers  v.  Oghome,  when  truly  considered,  was  not  a 
contract  for  the  purchase  of  goods,  but  for  the  making  of  some- 
thing which  had  no  existence  at  the  time."  One  of  the  justices  in 
Groves  v.  Bnck,  3  M.  &  S.  178,  decided  in  1814,  said  that  **the 
court,  in  Rondeau  y.  Wyaii,  distinguished  it  from  the  two  farmer 
cuses  by  saying  that  in  those  cases  some  work  was  to  be  done."  Th^ 
last  case  cited  was  for  the  non-acceptance  of  a  quantity  of  oak  pins 
agreed  to  be  furnished  for  a  sum  exceeding  the  amount  named  in 
the  statute,  but  which  was  not  then  made,  but  was  to  be  cut  out  of 
slabs.  It  was  tried  at  the  Common  Pleas  before  Gibbs,  C.  J.,  who, 
in  answer  to  the  objection  that  the  case  came  within  the  statute  of 
frauds,  cited  and  follow>ed  jl)[>w9rs  y.  Osborne^  supra,  and  hence  a 
verdict  was  found  for  the  plaintiff.  On  appeal  to  the  King's  Bench 
the  verdict  was  sustained,  and  Lord  Bllbnbobough,  giving  the 
opinion  of  the  court,  said  :  '*  The  subject-matter  of  this  contract 
(lid  not  exist  in  rorum  naiura;  it  was  incapable  of  delivery  and  of 
]mrt  acceptance,  and  where  that  is  the  case  the  contract  has  been 
eol^sidered  as  not  within  the  statute."  He  then  goes  on  to  distinguish 
the  case  from  Rondeau  v.  Wyatt,  supra. 

Garbutt  v.  Watsion,  5  B.  &.  Aid.  613,  was  decided  six  years  later, 
and  was  for  the .  non-^cceptanee  of  100  sacks  of  flour,  to  be  got 
ready  by  the  plaintiffs,  who  were  millers,  by  a  certain  time,  and  the 
couit  disapproved  of  Cktf^n  v.  Andrews,  supra,  and  foUonired 
Rondeau  v.  Wfatt,  supra  ;  and  Abbott,  G.  J.  (Lord  Tendbrikek), 
said  :  *"  In  Towers  v.  Onborne  the  chariot  which  was  ardered  tx>  be 
made  would  nepver,  but  for  the  order,  have  had  aoiy  esdatenee.  Bnt 
here  the  plaintiffs  were  proceeding  to  grind  the  floor  for  the 
poses  of  geaiNal  sale,  and  sold  this  quantity  to  the  defendant  as 
of  their  geooral  stock.     The  distinction  is  indeed  somewhat  moOp 
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Init.  tiie  case;  of  Towers  v.  Oeborne  is  au  extreme  cms,  and  im^a^ 
not  to  be  oarried  further." 

The  oaas  of  Atkinson  y.  BeU,  8  B.  &  C.  277,  wha  deoided  in  1838. 
The  defendant  ordered  certain  framea  of  the  pateni;ee%  and  ordered 
alterationa  upon  them,  and  then  refused  to  accept  them.  The  action 
was  for  goods  sold  and  delivered,  goods  bargained  and  sold^  work 
and  labor,  and  materials  found  and  provided,  but  there  was  no 
count  for  the  non-acceptance  of  the  goods.  The  plaintiffs  failed  to 
recover  by  reason  of  the  defective  pleading,  but  the  court  said : 
**  If  the  declaration  had  contained  a  count  for  not  accepting  the 
machines,  the  plaintiffs  might  have  been  entitled  to  recover ;  and  I 
think  now  that  upon  payment  of  costs  they  should  be  allowed  to 
set  aside  the  nonsuit,  and  add  other  counts  to  the  declaration^  and 
have  a  new  trial."  Page  281.  In  that  case  the  court  expressly 
declared  that  if  the  employer  refuses  in  such  case  to  accept,  a 
special  action  on  the  case  for  such  refusal  may  be  maintained  by 
the  party  employed.     Page  283. 

So  the  case  of  Towers  y.  Oaboryie  was  distinguished,  but  not  ques- 
tioned, in  the  still  later  case  of  Smith  v.  Surman,  9  B.  &  C.  561. 
A  year  later  the  statute  known  as  Lord  Tenterden's  Act,  was 
passed,  and  the  statute  of  frauds  in  question  was  tliereby  extended 
*'  to  all  contracts  for  the  sale  of  goods,  ♦  ♦  ♦  notwithstanding 
the  goods  may  be  intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made,  procured  or 
provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery."  Thus  it  appears  that  although  the  language  was  criticised,, 
yet  the  decision  in  Towers  v.  Osborne  was  never  overruled  by  the 
English  courts,  but  was  overruled  by  the  English  Parliament,  for 
the  obvious  reason  that  their  courts  had  refused  to  overrule  it. 
The  statute  being  thus  changed  in  England,  there  can  be  no  appli« 
cation  here  of  the  subsequent  cases  there,  like  Lee  v.  Oriffin,  1  Best 
&  S.  272,  where  a  person  ordered  a  set  of  artificial  teeth  to  be  made 
to  fit  the  mouth  of  the  testator,  and  then  a  recovery  for  non* 
acceptance  was  defeated  because  the  case  came  within  the  staitute 
of  frauds  as  amended. 

In  Mixer  v.  Howarth,  21  Pick.  207,  the  defendant  ordered  the 
plaintiff  to  manufacture  for  him  a  buggy  of  a  kind  described,  and 
on  refusal  to  accept  was  sued  therefor,  and  Chief  Jostioe  Shaw 
stated  the  rule  thus:  ''When  the  contract  is  a  contract  of  sale. 
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either  of  an  article  then  existing  or  of  articles  which  the  vendor 
usually  has  for  sale  in  the  course  of  his  business,  the  statute  applies 
to  the  contract  as  well  where  it  is  to  be  executed  at  a  future  time, 
as  where  it  is  to  be  executed  immediately.  But  where  it  is  an 
agreement  with  a  workman  to  put  materials  together  and  construct 
an  article  for  the  employer,  whether  at  an  agreed  price  or  not, 
though  in  common  parlance  it  may  be  called  a  purchase  and  sale  of 
the  article  to  be  completed  mfuturOy  it  is  not  a  sale  until  an  actual 
or  constructive  delivery  and  acceptance;  and  the  remedy  for  not 
accepting  is  on  the  agreement."  To  the  same  effect  are  Spencer  v. 
Cone,  1  Mete.  283,  and  Ooddard  v.  Binney,  115  Mass.  450;  s.  c, 
15  Am.  Rep.  112.  This  latter  case  was  for  the  price  of  a  buggy 
manufactured  by  the  plaintiff  for  the  defendant  upon  his  special 
order,  and  the  court  say:  ''The  effect  of  these  decisions  we  under- 
stand to  be  this,  namely:  that  a  contract  for  the  sale  of  articles 
then  existing,  or  such  as  the  vendor  in  the  ordinary  course  of  his 
business  manufactures  or  procures  for  the  general  market,  whether 
on  hand  at  the  time  or  not,  is  a  contract  for  the  sale  of  goods  to 
which  the  statute  applies.  But  on  the  other  hand,  if  the  goods  are 
to  be  manufactured  especially  for  the  purchaser  and  upon  his  special 
order,  and  not  for  the  general  market,  the  case  is  not  within  the 
statute." 

In  New  Jersey  the  rules  deduced  from  the  English  and  Ameri- 
can cases  are  stated  to  be:  ''  (1)  That  a  contract  for  the  sale  of  goods 
which  is  purely  executory  is  as  much  within  the  statute  as  is  one 
to  be  executed  in  prmsenti.  (2)  That  where  a  contract  is  made  for  an 
article  not  existing  at  the  time  in  solido,  and  where  such  article  is. 
to  be  made  according  to  order,  and  as  a  thing  distinguished  from 
the  general  business  of  the  maker,  then  such  contract  is  in  sub- 
stance and  effect  not  for  a  sale,  but  for  work  and  materials.  The 
first  of  the  above  rules  is  now  received  everywhere  with  entire  ju- 
dicial unanimity.  With  regard  to  the  second  rule  much  conflict  of 
opinion  exists,  but  I  think  it  is  recommended  by  its  evident  con- 
sonance with  the  object  of  the  statute,  as  well  as  by  the  decided 
weight  of  authority."  Finney  v.  Apgar,  31  N.  J.  270,  271.  In  sup- 
port of  it  the  earlier  Massachusetts  cases,  and  Orookshank  v.  Burrell, 
18  Johns.  58;  9  Am.  Dec.  187,  are  cited.  This  last  case  was  for  the 
refusal  to  accept  the  wood-work  of  a  wagon  manufactured  by  the 
plaintiff  unon  the  special  order  of  the  defendant,  and  it  was  held  not 
to  be  within  the  statute.  In  the  opinion  Chief  justice  Spekcer  says . 
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"  In  BmmeU  y.  BuU,  10  Johns.  364,  we  declared  that  the  statute 
^>plied  to  ezeoutory  as  well  as  other  contracts,  and  we  recognized 
the  cases  of  Rondeau  v.  Wyati^  and  Choper  y.  ElsUmy  supra,  us 
containing  a  just  and  sound  construction  of  the  statute.  In  giving 
the  opinions  in  those  cases,  the  judges  referred  to  the  case  of  Tower >t 
V.  Osborne  with  approbation.  *  *  *  The  distinction  taken  by 
Lord  Loughborough  in  Rofideau  y.  Wyait,  and  by  the  judges, 
who  gave  opinions  seriatim  in  Cooper  y.  Blston,  was  between  a  con- 
tract for  a  thing  existing  in  solido  and  an  agreement  fOr  a  thing 
not  yet  made  to  be  deliyered  at  a  future  day.  The  contract 
in  the  latter  case  they  consider  not  to  be  a  contract  for  tlic  sale  and 
purchase  of  goods,  but  a  contract  for  work  and  labor  merely.  How- 
eyer  refined  this  distinction  may  be,  it  is  well  settled,  and  it  is  now 
too  late  to  question  it." 

That  case  was  followed  by  Sewall  v.  Fitch,  8  Cow.  215,  which 
was  to  recover  damages  for  not  delivering  cut  nails  to  be  manufac- 
tured by  the  defendant  under  a  contract  with  the  plaintiff,  and 
Savage,  C.  J.,  took  occasion  to  say  that  Towers  v.  Osborne,  wa^ 
^*  rightly  determined,  though  upon  a  wrong  principle,"  as  held  in 
Rondeau  v.  Wyatt,  To  the  same  effect  are  Robertson  v.  Vaughn, 
5  Sandf.  1;  Donovan  v.  Willson,  26  Barb.  138;  Parker  v.  Schenck, 
28  id.  38;  Mead  v.  Case,  33  id.  202;  Parsons  v.  Loucks,  4  Rob. 
216;  s.  c,  affirmed,  48  N.  Y.  17;  8.  c,  8  Am-  Rep.  617.  This 
last  case  was  for  the  alleged  breach  of  contract  to  manufacture  and 
deliver  a  quantity  of  paper,  and  it  was  held  not  to  be  within  the 
statute.  The  opinion  of  the  court  states  that  ^*  the  distinction  is 
between  the  sale  of  goods  in  existence  at  the  time  of  making  the 
contract  and  an  agreement  to  manufacture  goods.  The  former  is 
within  the  prohibition  of  the  statute,  and  void  unless  it  is  in  writ- 
ing, or  there  has  been  a  delivery  of  a  portion  of  the  goods  sold,  or 
a  payment  of  the  purchase  price.     The  latter  is  not."    Page  19. 

The  more  recent  case  of  Cooke  v.  Millard,  66  N.  Y.  359;  s.  c, 
22  Am.  Rep.  619,  follows  this  distinction.  That  was  for  the  price 
of  lumber  then  in  the  plaintiff's  yard,  but  a  portion  of  which  was 
to  be  dressed  in  accordance  with  the  defendant's  contract  of  pur- 
chase, and  it  was  held  to  be  within  the  statute.  The  judge  writing 
the  opinion  of  the  court,  however,  notwithstanding  its  inapplica- 
bility to  the  case  then  in  hand,  summarily  disposes  of  the  reason- 
ing in  Robertson  v.  Vaughn,  Grookshanky.  Burrell,  Sewall  y.  Fitch, 
Parker  v.  Schenck,  and  Parsons  v.  Loucks,  supra,  with  the  single 
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remark  that  '^  these  cases  are  based  on  certain  old  decisions  in 
England,  such  as  Towers  r.  Osborneand  Clayton  v.  Andrews ,  which 
have  been  wholly  discarded  in  that  country/^  Page  360.  In  support 
of  this  conclusion,  he  seems  to  adopt  the  reasoning  and  conclusions 
in  Lee  v.  Oriffin,supra,a>nd  other  more  recent  English  cases,  as  haring^ 
"after  great  discussion  and  much  fluctuation  of  opinion 'Mn  the 
courts,  "  settled"  the  question  in  that  country,  without  seeming  to 
recognize  the  fact  that  the  question  had  already  been  settled  in  that 
country  by  act  of  parliament  for  more  than  thirty  years  before  the 
decision  of  Lee  v.  Griffin  was  announced,  or  the  further  fact  that 
Towers  v.  Osborne  and  Clayton  v.  Andrews  rest  upon  different 
principles,  and  had  been  clearly  distinguished  by  the  courts  of  both 
countries.  See  page  358.  The  opinion  however  concedes  that  it  is 
too  late  to  adopt  the  rule  in  Lee  v.  Griffin,  but  thinks  it  is  a  sub- 
ject "  for  the  consideration  of  the  legislature,"  and  finally  states 
the  rule  of  that  State  to  be  "  that  when  the  chattel  is  in  existence, 
so  as  not  to  be  governed  by  Parsons  v.  Loueks,  supra,  the  contract 
should  be  deemed  to  be  one  of  sale,  even  though  it  may  have  been 
ordered  from  the  seller,  who  is  to  do  some  work  upon  it  to  adapt  it 
to  the  uses  of  the  purchaser.  Such  a  rule  makes  but  a  single  dis- 
tinction and  that  is  between  existing  and  non-existing  chattels.'' 
Page  361. 

From  the  whole  opinion  however  it  was  the  evident  intention  of 
the  court  to  preserve  the  distinction  made  in  some  of  the  English 
cases,  supra,  and  adopted  by  Chief  Justice  Spekcer  in  Crookshank 
V.  Burrell,  supra,  and  Judge  Brokson  in  Downs  v.  Ross,  23  Wend. 
271-2,  which  was  that  to  bring  a  case  within  the  statute  it  must  be 
"  a  contract  for  a  thing  existing  in  solido  "  at  the  time  of  making 
the  contract.  We  infer  this  because  the  learned  judge  distinguishes 
the  case  from  Sewall  v.  Fitch  and  Parsons  v.  Loueks,  supra,  and 
states  that  in  the  latter  case  the  paper  was  not  in  existence,  "ex- 
cept so  far  as  such  existence  may  be  argued  from  the  fact  that  mat- 
ter is  indestructible"  and  then  in  attempting  to  reconcile  the  NeV 
York  cases,  he  expresses  an  unwillingness  "  to  quarrel  with  "  Mead 
V.  Case,  supra,  where  an  order  was  given  to  polish,  letter  and  finish 
certain  blocks  of  marble  then  in  the  yard  in  the  manner  directed, 
and  with  an  inscription  named,  as  a  monument,  and  the  court  held 
that  there  was  no  monument  in  existence  at  the  time  of  the  ba  - 


gain. 
We  are  not  aware  of  any  reported  judicial  utterance  in  this  State 
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bearing  upon  the  quefltion^  except  HardeU  v.  MeChire,  2  Pin.  289; 
s.  c,  1  Chand.  271.  In  that  ease  the  wheat  was  to  be  delivered  at 
a  partictQar  miD,  and  the  trial  court  refused  to  instruct  the  jury 
**  that  the  wheat  existing  in  sohdo  at  the  time  the  contract  was 
made,  and  not  having  to  be  raised  or  manufactured,  and  though 
unthreshed,  it  was  a  contract  within  the  statute  of  frauds,  and  the 
plaintiff  could  not  recover;"  and  for  that  refusal  the  judgment 
was  reversed.  On  the  strength  of  Garbutt  v.  Watson^  and  some 
other  later  English  cases,  stipra,  the  opinion  of  the  court  disap- 
proves of  Clayton  v.  Andrews,  supra,  and  Eichelbergery,  McCaniey, 
5  Harr.  &  J.  213;  9  Am.  Dec.  514,  and  follows  and  approves  Z^ou^n^ 
V.  Ross,  23  Wend.  271,  which  was  also  a  contract  for  unthreshed 
wheat.  This  is  put  upon  the  ground  that  it  is  the  *•  better  reason," 
though  not  the  "  better  authority."  After  a  very  careful  examina- 
tion of  the  authorities,  we  are  induced  to  believe  that  HardeU  v. 
McClure,  supra,  was  well  decided,  not  only  by  force  of  reason,  but 
upon  the  weight  of  authority,  for  it  was  clearly  not  a  contract  for 
special  labor  in  manufacturing  any  thing,  but  a  contract  to  sell  and 
deliver  a  certain  quantity  of  wheat.  See  also  Clark  v.  Nichols,  107 
Mass.  547. 

The  facts  in  the  case  before  us,  as  appears  from  the  special  ver- 
dict, are  in  no  respect  similar  to  those  in  HardeU  v.  McClure. 
There  is  no  claim  that  at  the  time  of  the  alleged  contract  the  car- 
riage had  any  existence  in  sdido.  The  plaintiff  was  a  manufac- 
turer of  carriages,  but  whether  even  the  materials  from  which  the 
one  in  question  was  manufactured  were  then  in  stock,  or  had  been 
procured  by  the  plaintiff,  does  not  appear.  Such  a  carriage  would 
necessarily  require  a  variety  of  material,  which  may  at  the  time  for 
aught  that  appears,  have  been  owned  by  other  parties  and  scattered 
in  different  parts  of  the  country.  According  to  the  verdict  of  the 
jury  it  was  manufactured  upon  a  special  order,  and  according  to  a 
particular  model  selected  in  behalf  of  Franz  Falk,  and  the  plaintiff's 
skill,  labor,  and  workmanship  was  a  special  inducement  on  the  part 
of  Louis  Falk  in  giving  the  order,  and  without  such  order  the  car- 
riage in  question  would  not  have  been  manufactured  by  the  plaintiff 
nor  kept  by  him  for  sale  as  a  part  of  his  general  stock.  The  facts 
are  substantially  the  same  as  in  Towers  v.  Osborne,  Mixer  v.  How^ 
ard,  Ooddard  v.  Binney,  Crookshank  v.  Burrell,  supra,  «id  in 
effect  the  same  as  Oroves  v.  Buck,  Setoall  v.  Fitch,  Robertson  v. 
Vat^hn,  Donovan  v.  Willson,  Parker  v.  Schenk,  Mead  r.  Cast^ 
VoL.'XLII  — 92 
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and  Parsons  y.  Loucks,  supra,  and  to  the  same  effect  are  OroekeH 
Y.  ScrUmsTy  64  Me.  447;  Abbott  v.  Gilchrist,  38  id.  260;  and  Hight 
Y.  Ripley,  19  id.  137.  The  facts  here  seem  to  bring  the  case  within 
the  principle  of  all  the  decisions  cited,  having  any  bearing  upon  the 
subject,  except  the  English  cases  under  their  recent  statute. 

It  may  be  well  to  observe  that  if  we  were  to  apply  the  rule 
adopted  in  New  York  of  existence  in  solido  or  non-existence  as  the 
only  test,  and  if  the  facts  were  that  the  carriage  in  question  was 
sach  as  the  plaintiff  was  then  accustomed  to  manufacture  and  keep 
in  stock  for  general  sale,  and  that  this  carriage  would  have  been 
manufactured  by  the  plaintiff  without  any  order  from  Falk,  yet  it 
would  be  without  the  statute,  because  it  was  not  in  existence  in 
solido  at  the  time  of  making  the  contract.  But  such  assumed  facts 
would  bring  the  case  within  the  statute,  under  the  rule  adopted  in 
Massachusetts,  since  it  is  there  in  effect  held,  that  if  in  the  ordinary 
course  of  business  the  article  would  have  been  manufactured  or 
procured  for  the  general  market  by  the  vendor,  in  the  absence  of 
any  special  order  or  contract  with  the  vendee,  then  it  is  a  '^  con- 
tract for  the  sale  of  "  the  article,  and  not  a  contract  for  skill,  labor 
or  workmanship  in  producing  the  article.  It  was  the  policy  of  the 
early  English  decisions  that  the  statute  in  no  case  extended  to  exec- 
utory contracts  of  sale,  but  only  to  contracts  which  were  capa- 
ble of  being  executed  immediately,  which  was  subsequently  over- 
ruled in  that  country  and  disapproved  in  Massachusetts,  New 
Jersey,  Maine  and  some  of  the  New  York  cases,  but  wljich  policy 
is  so  far  adopted  in  some  of  the  other  New  York  cases  as  to  hold 
that  if  the  thing  contracted  for  is  not  in  existence  at  the  time,  then 
it  cannot  come  within  the  statute,  notwithstanding  it  may,  in  the 
language  of  the  act,  be  a  '^contract /or  the  sale"  of  the  article, 
and  in  no  sense  a  contract  for  skill,  laborer  workmanship.  We  are 
inclined  to  think  that  the  rule  announced  by  Chief  Justice  Shaw, 
supra,  B,nA  followed  in  Ooddardy.  Binney,  115  Mass.,  450;  s.  c. 
15  Am.  Rep.  112,  supported,  as  it  is,  by  the  New  Jersey,  Maine 
and  some  of  the  New  York  cases,  is  in  substantial  harmony  with  the 
rule  as  finally  settled  in  England  prior  to  their  recent  statute,  and 
hence  is  entitled  to  our  confidence  and  respect.  We  therefore  hold, 
that  while  an  executory  contract  for  the  sale  of  an  article  for  the 
price  of  $50  or  more  may  be  within  the  statute,  notwithstanding 
such  article  does  not  at  the  time  exist  in  solido,  yet  where  such 
contiact  is  to  furnish  materials  and  manufacture  the  article  aocord* 
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ing  to  apecifioations  famished  or  a  mddel  selected^  and  when  with- 
oat  the  special  contract  the  thing  would  never  have  been  manu- 
factored  in  the  particular  manner^  shape  or  condition  it  was^  then 
the  contract  is  essentially  for  special  skill,  labor  or  workmanship, 
and  is  not  within  the  statute. 

But  we  must  reverse  this  judgment  for  a  manifest  error  commit- 
ted upon  the  trial.  The  plaintiff  was  allowed,  against  objection  of 
counsel  on  the  part  of  the  defense,  to  testify  as  to  Franz  Falk's  finan- 
cial circumstances,  his  responsibility  and  reliability,  his  ownership 
of  a  brewery  and  the  size,  extent  and  value  of  it,  and  finally  that 
he  was  worth  a  quarter  of  a  million.  It  is  urged  that  such  testi- 
mony tended  to  prove  that  Louis  had  authority  from  his  father  to 
make  the  contract  in  question.  That  was  one  of  the  principal 
questions  in  dispute,  and  justice  required  in  its  determination  the 
jury  should  only  consider  proper  and  material  evidence.  The  testi- 
mony referred  to  was  not.  in  our  opinion,  of  that  character,  but 
well  calculated  to  prejudice  the  jury  against  the  party  who  was  then 
the  defendant.  For  this  manifest  error  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

By  the  Court. — The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  is  remanded  for  a  new  trial.    . 

Reversed  and  remanded. 

Tatlob,  J.,  dissenting  on  the  main  point. 


Beif  v.  Paige. 

(S6  Wis.  496.) 

Reward  —  nadee  ofaeeeptance — eUUrn  of,  by  eity fireman. 

A.  offered  to  gire  $5,000  to  any  person  who  would  bring  the  body  of  hin  wife 
from  a  bamlng  bailding,  dead  or  alive.  B.,  a  paid  member  of  the  fire  de. 
partment,  on  the  faith  of  the  offer,  and  at  great  personal  peril,  but  without 
Qotiee  of  acceptance  of  the  offer,  brooght  the  dead  body  from  the  building. 
HM%  thai  he  wae  entitled  to  the  reward.* 


•See  IVnw  Cotton  Pr^m  mid  Manvf.  Co.  v.  Meehania'  Fire  Co.  (54  Tex.  319) ;  38  Am. 

Rep.  V7. 
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ACTION  to  recover  a  rewaord.     The  headriiote  states  the  facta. 
The  defendant  bad  judgment  below. 

Finch  £  Barber  and  Clkos.  W.  FMcer,  for  appellant  1.  An 
offer  of  reward  for  the  pei'formance  of  certain  services  is,  until 
performance,  a  mere  proposal,  not  a  contract  It  may  be  re- 
voked, while  an  offer,  at  pleasure  ;  but  if  acted  upon  before  with- 
drawn, it  becomes  a  coutnict  complete  in  all  its  terms.  No  notice 
of  intention  to  act  is  necessary  to  he  given  to  the  party  making  the 
offer,  and  no  notice  of  the  performance  of  the  service  is  required. 
The  contract  is  executed  when  the  services  are  rendered.  It  was 
no  ])art  of  the  contract  in  this  case  that  the  plaintiff  should  give 
any  notice.  Story  on  Cont  380;  Add.  on  Cont  (Am.  ed.)  9; 
Harsony.  Pike^  16  Ind.  140;  Hay  deny.  Souger,  56  id.  42;  s.  c, 
26  Am.  Rep.  1;  Wilson  v.  McClure,  50  III.  366 ;  Baker  v.  Hoag,  7 
Barb.  113  ;  Freetnan  v.  Boatorij 5  Mete.  56  ;  'WenlvHnih  v. Day^  3  id. 
352  ;  Abbott  Trial  Ev.  383  ;  Bank  v.  Hart,  55  111.  62  ;  Ryer  v, 
SiockweU,  14  Cal.  134.  The  delivery  of  the  body  to  the  defendant 
as  alleged  was  equivalent  to  notice.  If  notice  of  performance  was 
a  condition  pi*ecedent,  the  allegation  that  plaintiff  has  duly  per- 
formed all  the  conditions  of  the  contract  on  his  part  is  sufficient 
Want  of  notice  and  failure  to  demand  payment,  under  no  circum- 
stances can  affect  the  contract.  They  are,  at  most,  matters  that 
could  have  been  pleaded  in  abatement,  and  not  having  been  so 
pleaded,  are  waived.  2.  Admitting  that  a  promise  of  a  reward  to 
a  public  officer  for  increased  vigilance  or  unusual  exertion  in  the 
line  of  his  duty  is  not  valid,  yet  in  this  case  the  act  done  was  not 
within  the  line  of  the  plaintiff's  duty,  and  formed  a  sufficient  foun- 
dation for  the  promise.  1  Add.  on  Cont  15,  20  ;  England  v.  Dav- 
idson, 11  Ad.  &  E.  856,  39  Eng.  C.  L.  354 ;  Hartley  v.  Ponsonby, 
7  Ell.  &  Bl.  872 ;  Stilk  v.  Myrick,  2  Camp.  317  ;  Smith  v.  M0orey 
1  M.,  G.  &  S.  438;  Warner  y.  Grace,  14  Minn.  489  ;  City  Bank 
v.  Banks,  2  Edw.  Ch.  95  ;  Thatcher  v.  England,  3  M.,  G.  &  S.  261 ; 
Oregg  v.  Pierce,  53  Barb.  387  ;  Crocker  on  Sheriffs,  §  1144  ;  Pren- 
fiss  V.  Farnham,  22  Barb.  519 ;  Means  v.  Hendershott,  24  Iowa, 
78  ;  Davis  v.  Munson,  43  Vt.  676  ;  Russell  v.  Stewart,  44  id.  170 ; 
Pilie  V.  New  Orleans,  19  La.  Ann.  274 ;  MorreU  v.  Qttmr0b,  35 
Ala.  544  ;  Day  v.  Insura^we  Co.,  16  Minn.  408  :  Smith  v.  Whildin, 
10  Penn.  St.  40 ;  U.  S.  v.  Barrels  of  Distilled  Spirits,  1  Low. 
248  ;  Hooper  v.  51  Casks  of  Brandy,  Davies,   370  ;   Yates  v.  HalL 
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1  Tr.  73 ;  Tke  JSxpr988,  1  Blatch.  &  How.  366 ;  Siring  v.  BUI, 
Grabbe,  454  ;  The  Brooklinej  1  Sprague^  104 ;  CluUerbuck  y.  Coffin, 
4  Scott  New  Rep.  509.  A  fireman  is  not  an  officer.  People  v. 
Pinckaeyy  32  K.  Y.  377.  HIb  duties  were  such  only  as  were  pre- 
scribed by  the  charter  and  ordinances  of  the  city  and  cannot  be 
enlarged  or  extended  beyond  those  so  defined.  City  of  Detroit  v. 
JteJfield,  19  Mich.  376;  Evans  y.  CUy  of  Trenton,  4  Zab.  764; 
Converge  y.  United  States,  21  How.  463. 

Oary  £  Berry  and  Moses  Hooper  for  respondent.  1.  No  demand 
was  made  for  the  reward,  and  the  defendant  was  not  notified 
who,  if  anybody,  claimed  or  was  entitled  to  it,  or  that  anybody  had 
acted  in  view  of  an  offer  of  reward.  Such  notice  is  a  condition 
precedent  to  the  right  of  action.  The  action  is  the  same  in  princi- 
ple as  an  action  to  recoyer  a  bounty  offered  to  yolunteers  in  the 
military  seryice.  Janvrin  y.  Boseter,  48  N.  H.  83.  ;  s.  c,  2  Am. 
Bep.  185.  It  can  be  sustained  only  on  the  ground  of  a  contract 
between  the  parties.  Frey  y.  Fojid  du  Lac,  24  Wis.  204.  It  is  an 
express  contract  but  not  one  resting  upon  mutual  promises.  On 
the  part  of  the  promisor  it  is  a  conditional  promise,  not  to  the  plaint- 
iff, but  to  anybody  who  will  accept  its  conditions.  The  acceptance 
which  conyerts  the  offer  into  a  contract  must  be  a  performance  of 
that  for  which  the  reward  is  offered,  with  information  of  the  offer 
and  with  a  view  to  obtaining  the  reward.  State  ex  rel.  Dockstater 
y.  Brown,  20  Wis.  287;  Oruhb  y.  Menomonee,  21  id.  594  ;  Roach  v. 
Menomonee,  24  id.  527 ;  Fitch  y.  Snedaker,  38  N.  Y,  248 ;  How- 
land  \.  Lounds,  51  id.  604;  s.  c,  10  Am.  Rep.  654 ;  Stamper  y. 
Temple,  6  Humph.  113.  The  defendant's  liability  would  arise,  if 
the  offer  was  made  as  alleged,  not  merely  upon  the  rescue  of  his 
wife's  body  by  the  plaintiff  but  upon  a  rescue  by  him  after  informa- 
tion of  the  offer  and  with  a  yiew  to  obtaining  the  reward.  Of  this 
the  defendant  had  no  means  of  information  except  from  the  plaint- 
iff himaelf,  and  therefore  the  plaintiff  was  bound  to  give  notice 
that  he  had  earned  and  claimed  the  reward  before  he  could  main- 
tain this  action.     Vysey.  Wakefield,  6  M.  &  W.  442;  s.  c,  7  id.  126; 

1  Chit.  PI.  360  ;  Lenty.  Padelford,  10  Mass.  230 ;  6  Am.  Dea  119; 

2  Pars,  on  Cent.  669,  670  ;  Lampbere  v.  Cowen,  42  Vt.  175.  2.  The 
plaintiff  was  acting  in  concert  with  the  other  members  of  the  fire  de- 
I)artment,  under  the  immediate  superyision  of  the  chief  engineer.  A 
memher  of  the  posse  comitatus  B^tmg  in  aid  of  the  sheriff  might 
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as  well  claim  a  pronused  reword  for  ureet.  3.  The  reecae  wu  io 
the  line  of  the  pluntifl'a  duty  as  a  salaried  flremaD  of  the  city.  HU 
common  law  obligations  made  it  his  duty  to  sare  life  and  rescue 
bodies  from  the  flomee.  'f  tie  ordinance  of  the  city  also  prorides  for 
"removing  goods,  merchandise,  furniture,  fixtures,  etc"  The 
words,  "  etc."  indicate  an  intention  to  make  provision  for  the  safety 
of  other  valuable  things  not  specifically  enumerated.  It  cannot  be 
said  that  human  life,  or  the  bodies  of  friends,  are  not  ejutdem  gt- 
n«rM  with  " goods  and  merchandise,"  when  viewed  as  entitled  to 
our  care  and  protection.  Public  policy  will  not  permit  one,  owing  a 
duty  to  the  public  or  an  individual,  to  stipulate  in  time  of  danger 
for  a  reward  for  extraordinary  exertion  in  the  line  of  his  duty.  Un- 
usual peril  calls  for  unusual  effort.  One  engagiag  in  buaineas  at- 
tended with  danger  contracts  to  do  his  best  in  time  of  danger. 
This  principle  has  been  applied  in  the  United  States  to  numeiom 
classes  of  persons.  To  sheriffs  and  constables  :  MilcheU  v.  Vanct, 
5  T.  B.  Mon.  529 ;  Marking  t.  Ifeedy,  8  Bush,  32  ;  Oilmon  v. 
Lewis,  la  Ohio,  881  ;  Brown  y.  Godfrey,  33  Vt.  120 ;  Smiih  v. 
Whildin,  10  Penn.  St.  39;  Stamper  v.  Temple,  6  Uampii.  113; 
Sx  parte  Gore,  57  Miaa.  251 ;  Preston  v.  Bacon,  4  Conn.  471 : 
Warner  t.  Ornce,  14  Minn.  487 ;  Hatch  v.  Mann,  15  Wend-  45 ; 
Hayden  v.  Souger,  56  Ind.  42 ;  S.  c,  26  Am.  Eep.  1.  To  police 
officers  and  night  watchmen  :  Kick  v.  Marry,  23  Uo.  72 ;  City 
Bank  v.  Banks,  2  Edw.  Ch.  95  ;  Day  y.  Insurance  Co.,  16  Minn. 
408  ;  Pool  v.  Boston,  5  Gush.  219.  To  city  surveyor :  Pilie  v.  A»r 
Orleans,  19  La.  Ann.  274.  To  seamen :  3  Kent  Com.  185.  To 
pilots  :  Callagan  v.  Halletl,  1  Cai.  104.  To  witnesses  :  Pod  t. 
Boston,  5  Gush.  321.  To  military  and  naval  officers:  Weavers. 
Whitney,  Hopk.  13 ;  Pratt  v.  Foote,  6  Conn.  332.  To  custom  house 
and  treasury  uflicers  :  Saiierlee  v.  Jones,  3  Duer,  102  ;  Davies  v. 
Burns,  5  Allen,  349.  And  in  England  the  principle  is  equallr 
well  settled.  As  to  witnesses  :  Collins  v.  Oodejroy,  1  B.  4  Ad. 
950,  20  Eng.  C.  L.  514 ;  WiUie  v.  Beckham,  1  Brod.  ft  B.  515;  5 
Eng.  0.  L,  171.  As  to  sheriffs  :  Stotes^ryv.  Smith,  2  Burr.  324: 
Badon  v.  Salter,  Wm.  Jones,  66.  As  to  seamen  :  Harris  v.  ffitf- 
son,  Peake'sCaa.  72;  Stilky.  Myrick,  2  Campb.  317;  Harris^. 
Carter,  25  Eng.  L.  &  Eq.  220 ;  The  Arimtnta,  29  id.  582.  There 
is  no  distinction  in  principle  between,  and  the  rule  applies  eqnallT 
to,  those  who  owe  duties  as  public  ofBcera  and  those  who  owe  dntiea 
in  any  private  capacity.     A  fireman  performs  the  functions  of* 
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public  ofiScer.  Fisher  y.  BostoUy  104  Mass.  87  ;  s.  c,  6  Am.  Rep. 
196  ;  Hafford  v.  N$io  Bedford,  16  Gray,  297,  302  ;  Jewett  v.  Netc 
Haven,  28  Conn.  363 ;  (TMeara  v.  New  Fork,  1  Daly,  425  ;  2  Dill. 
Man.  Corp.,  §  976. 

Lyon,  J.  1.  It  is  maintained  on  behalf  of  the  defendant  that 
in  no  event  was  there  a  cause  of  action  against  him  until  after  due 
notice  to  him  that  the  plaintifF  had  rescued  the  body  of  his  wife 
from  the  flames,  with  knowledge  of  the  offer  of  a  reward  for  so  doing, 
and  on  the  faith  of  that  offer  ;  in  other  words,  that  such  notice  is 
a  condition  precedent  to  the  plaintiff's  right  of  action.  If  this  po- 
sition is  correct, the  performance  of  such  condition  precedent  must 
be  averred  in  the  complaint,  either  specifically  or  by  authorized 
general  averment,  and  if  denied,  must  be  proved  on  the  trial,  or 
the  plaintiff  cannot  recover.  The  complaint  alleges  that  '^the 
plaintiff  has  fully  performed  all  of  the  conditions  of  said  contract 
upon  his  part  to  be  performed. *'  This  mode  of  pleading  perform- 
ance of  conditions  precedent  is  authorized  by  statute,  and  hence 
the  same  are  sufficiently  pleaded.  R.  S.  728,  §  2674.  The  answer 
does  not  deny  that  averment  of  the  complaint,  either  specifically  or 
by  general  denial.  Hence  the  plaintiff  was  not  required  to  prove 
the  averment  on  the  trial.  Moreover,  the  failure  to  give  such 
notice  (if  the  notice  was  required),  goes  only  in  abatement  of  the 
action,  and  it  may  well  be  doubted  whether  even  a  general  denial 
would  make  an  issue  on  the  question  as  to  whether  the  notice  had 
been  given.  It  would  seem  that  regularly  mere  matter  in  abate- 
ment of  an  action,  to  be  available,  should  be  pleaded,  especially 
when,  as  in  this  case,  such  matter  is  negatived  in  the  complaint. 
However,  the  point  is  not  here  determined.  But  inasmuch  as  the 
defendant  introduced  evidence,  without  objection,  tending  to  show 
that  he  received  no  such  notice  of  the  plaintiff's  acceptance  of  the 
alleged  offer  of  a  reward,  and  as  it  is  quite  competent  for  the  court 
to  permit  an  amendment  making  the  answer  correspond  with  the 
proofs  in  that  behalf,  it  becomes  our  duty  to  determine  the  ques- 
tion of  the  necessity  of  such  notice. 

The  offer  of  a  reward  by  the  defendant  for  rescuing  the  body  of 
his  wife,  and  the  rescue  of  her  remains  by  the  plaintiff,  with 
knowledge  of  such  offer,  and  with  a  view  to  obtaining  the  reward 
offered,  constituted  a  contract  between  the  parties,  which  was  fully 
and  completely  executed  by  the  plaintiff.     The  offer,  which  the 
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proofs  tend  to  show  the  defendant  made,  wm,  in  subftaaioe,  **  I 
will  give  $5,000  to  any  peraon  who  will  bring  the  body  of  my  wife 
oat  of  that  bailding,  dead  or  alive."  There  were  no  lestrictions  or 
limitations  to  the  offer,  and  no  additional  requirement  upon  the 
claimant  of  the  offered  bounty.  Hence  when  the  plaintiff,  with  a 
view  of  obtaining  the  offered  reward,  rescued  the  body  of  Mrs. 
Paige,  he  had  done  all  that  the  offer  required  him  to  do,  and  if  he 
has  any  cause  of  action  it  was  then  complete.  There  may  be  a  con- 
flict of  authority  on  this  question,  but  it  seems  to  us  that  the  better 
reasons  are  with  the  cases  cited  on  behalf  of  the  plaintiff^  holding 
that  in  such  a  case  the  giving  of  the  notice  is  not  a  prerequisite  to 
maintaining  an  action  for  the  reward.  The  soldiers'  bounty  cases 
in  this  court,  cited  in  o|^osition  to  this  view,  are  not  in  point,  be- 
cause in  those  cases  it  was  absolutely  necessary  thii4;  the  towns  or 
municipalities  should  know  when  their  quotas  were  f  ulL  Hence 
the  necessity  that  each  person  who  enlisted  for  the  bounty  should 
promptly  notify  the  proper  authorities  of  the  town  or  city  to  which 
he  was  credited  of  the  fact  of  his  enlistment.  No  such  reason  exists 
here  for  requiring  notice.  There  is  no  more  hardship  in  this  rule 
than  in  the  rule  which  allows  the  indorsee  and  holder  of  an  over- 
due negotiable  promissory  note  to  sue  the  maker  thereon  without 
giving  him  an  opportunity  to  pay  it  without  suit.  The  maker  may 
have  been  ready  and  anxious  to  pay  it  at  the  time  it  became  due 
had  he  known  where  it  was.  Yet  the  holder  may  sue  it  at  his  leis- 
ure, and  compel  the  maker  to  pay  costs,  and  in  general  the  ac- 
crued interest  as  well  That  hardship  is  possible  because  the  con- 
tract evidenced  by  the  note  is  complete,  and  nothing  remains  to  be 
done  by  the  holder  after  the  note  becomes  due  to  give  him  a  right 
of  action  upon  it.  On  precisely  the  same  principles  we  think  in 
this  case  that  after  the  plaintiff  had  performed  ihe  only  condition 
stipulated  for  in  the  alleged  offer,  his  right  of  action  was  complete, 
without  doing  any  other  act  whatever. 

2.  The  learned  Circuit  judge  nonsuited  the  plaintiff  on  the 
ground  that  it  was  his  duty  as  a  paid  ofUcer  and  member  of  the  fire 
department  of  Oshkosh,  to  rescue  persons  as  well  as  property  fmn 
fires,  and  that  it  is  agaiast  sound  public  poli^  to  allow  hixa  to  con- 
tract for  a  reward  for  recovering  the  body  of  Mrs.  Paige.  Also 
that  in  such  a  case  there  is  no  vialid  consideration  for  tibe  offer, 
moving  from  one  whose  duty  it  is  to  do  the  act.  The  learned 
counsel  for  the  respective  parties  have  ai^ed  this  brsndi  of  the 
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case  (as  well  as  the  other)^  with  great  candor  and  ability^  and  each 
has  cited  numerous  adjudications  in  support  of  his  theory  of  the 
case.  Their  arguments  and  concessions  have  brought  the  question 
upon  which  the  case  must  turn  within  very  narrow  limits.  Coun- 
sel for  the  plaintiff  concedes  that  if  it  was  the  duty  of  his  client  as 
a  fireman  to  go  into  the  burning  building  and  remove  therefrom 
the  remains  of  Mrs.  Paige,  he  cannot  recover  the  reward,  but  con- 
tends that  it  was  not  his  duty  to  do  so  under  the  circumstances  of 
the  case.  Counsel  for  the  defendant,  while  not  contending  that  it 
was  the  duty  of  the  plaintiff  as  a  fireman  to  imperil  his  life  by  going 
into  the  building  for  Mrs.  Paige,  or  that  the  act  was  not  a  very 
perilous  one,  maintains  that  it  was  in  the  nature  of  extra  or  extra 
hazardous  services  in  the  line  or  scope  of  his  duty,  and  being  so, 
•  the  law  will  not  permit  him  to  contract  for  a  reward  for  doing  the 
act. 

There  was  considerable  discussion  by  counsel  as  to  what  are  the 
duties  of  firemen.  We  know  of  no  guide  for  ascertaining  those 
duties  other  than  the  charter  of  the  municipality  in  which  they  are 
employed,  and  the  ordinances  or  by-laws  enacted  pursuant  thereto. 
The  ordinances  of  the  city  of  Oshkosh  in  respect  to  its  fire  depart- 
ment were  read  in  evidence,  and  reference  made  to  the  city  charter 
in  that  behalf.  We  do  not  care  to  comment  upon  these,  for  we  are 
clear  that  there  is  nothing  in  them  which  made  it  the  duty  of  the 
plaintiff  to  enter  the  fourth  story  of  the  burning  building  and  res- 
cue the  body  of  Mrs.  Paige  from  the  flames  at  the  imminent  hazard 
of  losing  his  own  life.  That  he  incurred  such  hazard  there  can  be 
no  doubt  from  the  testimony.  He  did  not,  as  does  a  soldier,  con- 
tract to  risk  his  life  in  the  service.  The  most  that  can  reasonably 
be  claimed  is,  that  short  of  risking  his  life,  he  contracted  to  use 
his  best  judgment  and  efforts  in  extinguishing  fires,  and  in  saving 
persona  and  property  from  destruction  or  injury.  But  it  is  quite 
doubtful  whether  a  fireman  employed  under  the  charter  and  ordi- 
nances of  Oshkosh  owes  any  duty,  as  a  firemany  to  rescue  persons 
from  burning  buildings.  Both  charter  and  ordinances  are  silent 
on  the  subject,  although  an  ordinance  requires  them  to  aid  in  the 
removal  of  endangered  goods  and  property.  It  may  well  be  that 
for  the  rescue  of  persons  in  peril  from  a  conflagration  the  legisla- 
ture or  common  oouncil  relied  upon  the  promptings  of  humanity 
which  in  such  emergencies  always  insures  the  utmost  efforts  of  all 
who  can  aid  therein,  whether  firemen  or  not,  to  save  the  lives  of 
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those  in  peril.  But  whether  a  fireman  owes  any  such  duty  by  rea- 
son of  his  employment  is  not  here  determined.  We  assume,  for 
the  purposes  of  this  case,  that  he  does,  and  have  stated  aboye  the 
limits  of  that  duty,  if  it  exists. 

On  this  hypothesis,  the  precise  question  to  be  determined  is 
whether  the  fact  that  it  was  not,  under  the  circumstances,  the  duty 
of  plaintiff  as  a  fireman  to  rescue  the  body  of  Mrs.  Paige,  renders 
him  competent  to  make  a  valid  conti'act  for  a  reward  for  so  doing. 
It  is  difficult  to  perceive  how  it  can  properly  be  said  that  it  was 
within  the  scope  or  line  of  the  plaintiflfs  duty  to  do  the  act,  when 
it  was  not  his  duty  to  do  it.  It  is  conceded,  for  the  purposes  of 
the  case,  that  it  was  his  duty  as  a  fireman  to  rescue  Mrs.  Paige 
from  the  flames  if  he  could  do  so  without  hazarding  his  own  life. 
It  was  not  his  duty  to  do  so  at  the  hazard  of  his  life.  Can  it  prop- 
erly be  said  that  it  was  in  the  line  or  scope  of  his  duty  to  rescue 
her  at  the  imminent  peril  of  losing  his  life,  when  his  duty  did  not 
require  liim  to  do  so  ?  We  confess  our  inability  to  perceive  any 
satisfactory  grounds  upon  which  this  question  may  be  answered 
affirmatively. 

In  the  law  of  agency  we  find  that  principals  are  often  held  re- 
sponsible for  the  unauthorized  acts  of  their  agents  because  such 
acts  are  witliin  the  scope  of  the  authority  of  such  agents,  although 
not  within  their  actual  authority.  The  principal  is  held  in  such  a 
ease  because  he  has  clothed  his  agent  with  apparent  authority  to  do 
the  act,  and  a  person  to  whom  the  agent  is  accredited  may  deal 
with  him  on  the  faith  that  lie  has  the  authority  to  bind  his  princi- 
pal which  lie  ap])eai-s  to  have,  and  may  hold  the  principal  as  effectu- 
ally as  though  the  agent  had  actual  authority  in  the  premises. 
Hence  when  it  is  said  that  a  given  act  of  an  agent,  although 
unauthorized,  is  within  the  scope  of  his  authority,  and  therefore 
binds  his  principal,  it  only  signifies  that  the  principal  has  appar- 
ently given  his  agent  authority  to  do  the  act,  and  as  against  a  per- 
son dealing  with  the  agent  in  good  faith,  he  shall  not  be  heard  to 
deny  the  agent's  authority. 

But  where  the  question  is  one  of  duty  there  seems  to  be  no  room 
for  the  application  of  any  such  principle.  If  it  is  not  the  duty  of  a 
person  to  render  a  specified  service,  we  fail  to  comprehend  how  it 
can  correctly  be  said  that  the  service  is  within  the  line  or  scope  of 
his  duty ;  that  is  to  say,  that  although  it  is  not  actually  his  duty  to 
render  the  service,  yet  because  it  is  his  apparent  duty  to  do  so,  he 
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shall  be  held  to  the  same  consequences  as  though  it  were  his  actual 
duty.  It  seems  to  us  that  the  mere  statement  of  the  proposition 
is  sufficient  to  show  that  it  is  untenable. 

The  respective  counsel  have  cited  and  commented  upon  numer- 
ous cases  bearing  upon  the  question  under  consideration.  There  is 
some  apparent  conflict  of  doctrine  in  them.  In  many  of  those  cited 
on  behalf  of  the  defendant,  claimants  of  rewards  have  been  defeated 
because  (as  it  is  said),  it  was  within  the  line  or  scope  of  their  du- 
ties as  officers,  or  otherwise,  to  render  the  services  for  which  the 
rewards  were  offered.  Yet  in  some  of  these  cases  it  was  held 
that  it  was  the  duty  of  the  claimants  to  render  those  spe- 
cific services.  The  cases  cited  on  behalf  of  the  plaintiff  fully 
sustain  the  position  of  his  counsel,  that  unless  it  was  the  duty  of 
the  plaintiff  as  a  fireman  to  rescue  the  body  of  Mrs.  Paige,  he  is 
in  a  position  to  claim  the  alleged  reward.  A  reference  to  these 
cases  will  be  found  in  the  report  of  the  arguments,  and  it  is  un- 
necessary to  cite  them  here.  To  state  these  cases  in  detail,  and  to 
comment  upon  them  here,  would  unreasonably  extend  this  opinion, 
which  perhaps  is  already  too  long,  and  would  serve  no  iiseful  pur- 
pose. We  must  content  ourselves  therefore  with  the  foregoing 
general  observations  upon  them. 

It  follows,  from  the  views  above  expressed,  that  inasmuch  as  the 
plaintiff  could  not  rescue  the  body  of  Mrs.  Paige  from  the  burning 
building  without  imminent  peril  of  losing  his  own  life,  and  inas- 
much as  it  wiis  not  his  duty  as  a  paid  officer  and  member  of  the 
fire  department  to  do  so,  he  is  in  a  position  to  claim  the  reward  aU 
leged  to  have  been  offered  by  the  defendant  for  such  rescue. 

The  judgment  of  nonsuit  must  be  reversed,  and  the  cause  will 

be  remanded  for  a  new  trial. 

By  the  Court. — It  is  so  ordered. 

Judgment  reversed. 
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MoKiifBLT  T.  Dunham. 

(66  Wia  5U.) 

Agency '-^  to  boHoU  ordera  —  notice  of  wmt  of  auffiorUif  to  reeeiM  pa§* 

An  Agent  to  ooliett  orders  for  goods  lias  no  implied  authority  to  reoeiye  p^j. 

ment.* 
The  wofldfl  **  agents  not  nathorised  to  eollect/*  in  large  print  on  the  face  of  a 

bill  of  goods,  oonatitate  oandusiye  notice  to  the  porehaaer  not  to  paj  an 

agent  therefor,  f 

ACTION  for  price  of  goods.     The  opinion  states  the  facts.     The 
defendant  had  judgment  below. 

Geo.  D,  Waring  and  71   0.  Byan,  for  appellant. 

W.  W.  D.  Turner,  for  respondent. 

Orton,  J.  A  short  time  before  August  11,  1879,  one  W.  L 
Kilboum  called  upon  the  defendant  at  Berlin,  Wisconsin,  exhibited 
the  cards  of  the  plaintifiFs'  house  in  Chicago,  and  solicited  and  ob- 
tained from  the  defendant  an  order  for  1,000  cigars  of  a  certain 
brand  upon,  and  sent  the  same  to,  the  plaintiffs,  and  the  plaintift 
on  that  day  shipped  the  cigars  and  sent  the  bill  thereof  (of  $30  at 
sixty  days),  to,  and  they  were  duly  received  by,  the  defendant 
About  thirty  days  thereafter  the  said  Kilboum  called  upon  the  de- 
fendant and  asked  him  ^'  if  he  would  just  as  soon  pay  him  for  those 
cigars  as  not,"  and  the  defendant  replied  ^'that  he  would  as  soon 
pay  it  then  as  any  other  time,"  and  paid  the  same,  and  said  Kil- 
boum receipted  the  original  bill  produced  by  the  defendant  in  the 
firm  name  of  the  plaintiffs  by  himself.  Kilboum's  real  authority 
as  agent  of  the  plaintiffs  was  to  solicit  from  country  merchants 
orders  on  them  for  goods,  and  if  such  orders  were  accepted  and 
filled,  Kilboum  was  entitled  to  a  small  commission  thereon.  We 
have  no  evidence  of  what  the  terms  of  this  order  were,  and  are  left 
to  presume  that  it  was  a  mere  order  or  request  by  the  defendant  to 
the  plaintiffs  for  1,000  cigars,  and  perhaps  at  a  certain  price.  The 
main  question  in  the  case  is  the  authority  of  Kilboum  to  receive 

*  BeeDroperT.  Riee(56Iowa,  114),  41  Am.  Bep.  8S. 

t  Oampare  Putnam  ▼.  French  (58  Vt.  408),  88  Am.  Bep.  881 
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paymeni  of  this  bill.  There  is  no  pnK)f  of  numeroos  or  indeed  of 
any  other  acts  done  by  this  agent  of  thischaracter^  with  the  expreeB 
or  tacit  consent  of  the  plaintiffs^  or  of  any  general  habits  of  dealing, 
or  of  any  other  transaction  between  these  parties  of  any  kind,  or 
that  the  real  scope  of  his  authority  beyond  Avhat  appeared  was  dis- 
closed at  this  time.  There  is  nothing  besides  this  one  transaction 
from  which  his  authority  and  the  fuU  scope  of  his  authority  can  be 
implied  or  inferred.  It  is  li is  apparent  or  ostensible  authority  in  this 
one  act  to  do  another  act  of  the  same  kind,  and  nothing  more. 

The  only  question  here  is,  what  was  his  apparent  or  ostensible 
authority  in  this  one  act  ?  ''His  implied  agency  cannot  be  con- 
strued to  extend  beyond  the  obyious  purposes  for  which  it  was  ap- 
parently created."  '^  The  intention  of  the  parties,  deduced  from 
the  nature  and  circumstances  of  this  particular  case,  constitutes  the 
true  ground  of  exposition  of  the  extent  of  his  authority."  Story 
on  Ag.,  §  87  ;  Wright  y.  Hoady  49  Wis.  235.  A  principal  is  respon- 
sible for  any  act  of  his  agent  which  justifies  a  party  dealing  with 
him. i u  belieying  that  he  has  given  the  agent  his  authority  to  do 
such  act  (1  Pars,  on  Cont.  44 ;  Ka9»on  y.  NoUner,  43  Wis.  647); 
or  as  Pothier  says,  ''  if  the  agent  does  not  exceed  the  power  with 
which  he  was  ostensibly  inyested."  Tiiis  agent  did  not  appear 
or  pretend  to  haye  any  other  authority  from  the  plaintiffs  than  to 
solicit  orders  for  goods,  and  send  them  to  the  plaintiffs.  This  is 
all  he  did  in  this  case,  and  all  he  pretended  he  had  authority  to  do. 
In  this  case  he  could  not  possibly  do  his  principal  any  harm.  To 
this  extent  they  authorized  him  and  trusted  him  ;  but  they  might 
not  have  been  willing  to  trust  him  further  with  the  large  and  dan- 
gerous power  of  receiving  payments,  and  they  did  not,  so  far  as  is 
possible  to  infer  from  this  tninsactiou. 

But  it  is  said  by  the  learned  counsel  of  the  respondent  the  agent 
Kilboum  sold  the  goods  to  the  defendant,  and  in  this  power  to  sell 
is  implied  the  further  power  to  receive  the  consideration  or  pay- 
ment therefor,  and  the  learned  judge  of  the  Circuit  Court  in  ef- 
fect so  charged  the  jury,  as  foUows :  '^  Presumptively,  Mr.  Dunham 
had  the  right  to  pay  this  bill  to  the  person  from  whom  he  purchased 
the  goods"  (meaning  Kilbourn,  the  agent);  and  again:  ''The 
plaintiffs  sending  the  goods  to  Dunham  upon  that  sale  or  order, 
presumptively  Kilboum  had  the  right  to  collect  that  debt."  If 
what  Kilboum  did  could  properly  be  called  a  sale  of  the  goods, 
even  then  this  instruction  is  questionable  as  an  abstract  statement 
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of  the  law ;  for  it  does  not  always,  as  a  general  mle,  follow  that 
the  power  to  collect  the  moneys  upon  them  is  included  in  the  power 
of  an  agent  to  make  contracts  for  his  principal.  Story  on  Ag.,  § 
98  ;  Biggins  v..  Moore,  34  N.  Y.  417  ;  3fyn7i  v.  Joliffe,  I  Moody  & 
R  32C. 

But  the  agent  did  not  sell  the  goods,  or  even  contract  to  sell 
them.  When  the  defendant  had  com])lctcd  liis  transaction  with 
Kilbourn,  there  had  been  no  binding  contract  made,  or  any  sale, 
absolute  or  conditional.  The  defendant  could  have  countermanded 
his  order  at  any  time  before  the  goods  were  shipped,  and  the  plaint- 
ills  could  have  refused  to  accept  the  order.  Neither  party  had  be- 
come bound  by  any  thing  then  done.  The  oi'der  of  the  defendant 
Avas  a  mere  i)roposal,  to  be  accepted  or  not,  ns  the  plaintiffs  might 
see  fit,  and  lie  could  have  withdniwn  it  before  its  acceptance.  The 
minds  of  the  parties  had  not  met,  and  there  had  been  no  mutual 
assent  or  aggregaiio  mentium.  Benj.  on  Sales,  §§  40,  70 ;  Johnson 
V.  Filkingtonf  39  Wis.  62.  Even  as  a  broker  (and  he  was  less 
ratlier  than  more  in  the  authority  he  exercised  in  this  instance),  he 
need  not  even  see  to  tlie  delivery  of  the  goods  (Story  on  Sales,  g 
85);  and  if  his  negotiation  had  been  broken  olf,  and  the  contract 
not  finally  completed,  he  would  not  be  entitled  to  his  commissions. 
Story  on  Sales,  §  86.  As  is  said  in  Higgins  v.  Moore,  stipra  :  **  The 
duty  of  a  broker,  in  general,  is  ended  when  he  has  found  a  pur- 
chaser and  has  brought  the  parties  together.  He  is  a  mere  nego- 
tiator or  middleman  between  the  seller  and  purchaser."  It  is  only 
in  cases  where  the  broker  has  possession  of  the  goods  that  he  can 
sell,  and  in  that  ease,  even,  if  he  parts  with  the  securities  he  re- 
ceives on  the  sale  to  his  principal,  his  implied  authority  to  receive 
payment,  if  he  hiul  any,  ceases  with  their  possession.  Strachnn  v. 
Muxloto,  24  Wis.  1.  Aside  from  the  clear  and  obvious  reason  from 
the  general  principles  of  bargain  and  sale,  and  principal  and  agent, 
why  Kilbourn  was  not  authorized  to  receive  payment  as  the  agent 
of  the  plaintiffs  in  this  case,  the  four  following  cases,  all  of  them 
closely  analogous,  and  two  of  them  precisely  parallel,  are  abundant 
authority  :  Barring  v.  Carrie,  2  B.  &  Aid.  137  ;  IfigginM  v.  Moore, 
supra;  Korneman  v.  Manegan,  24  Mich.  3G  ;  and  Clark  v.  Smi^t. 
88  111.  298. 

It  follows  therefore  that  so  far  the  Circuit  Court  committed  two 
flagrant  errors  :  First,  in  ruling  and  instructing  the  jury  that  Kil- 
bourn, as  agent  of  the  ])l!iin tiffs,  made  u  sale  of  the  goods  to  the 
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defendant,  and  was  authorized  so  to  do ;  and  secondly,  that  if  he 
did  sell  the  goods,  he  had  therefore  authority  to  receive  payment 
therefor.  We  omit  to  consider,  whether  admitting  both  these 
propositions,  he  could  have  received  paj^neut  before  it  was  due  ac- 
cording to  the  terms  of  the  assumed  sale,  or  whether  the  fact  of  his 
proposing  payment  so  long  before  due  did  not  cast  suspicion  upon 
his  act,  especially  as  he  had  not  been  intrusted  with  the  bill  of  the 
goods  even,  and  did  not  pretend  that  he  had  authority  to  receive 
nayment ;  leaving  to  the  defendant  the  merely  voluntary  act  of 
payment,  in  answer  to  the  request  *'  if  he  would  just  as  soon  pay 
him  for  those  cigars  as  not." 

We  have  so  far  treated  the  case  as  if  nothing  else  appeared  on 
the  face  of  the  bill  of  goods  or  figured  in  the  transaction,  for  this 
is  the  most  favorable  treatment  of  the  case  for  the  defendant.  We 
might  omit  entirely  this  other  element  in  the  case,  if  it  were  not 
passing  over  evidence  of  authority  in  the  agent  to  receive  payment 
in  this  particular  case,  by  construction  or  presumption,  and  silently 
sanctioning  a  judicial  practice  which  we  cannot  approve.  On  the 
face  of  the  bill  sent  to  the  defendant,  and  directly  under  his  ad- 
dress, there  appears  in  large,  legible  print  in  red  ink,  as  if  stamped 
upon  it,  the  words,  "Agents  not  authorized  to  collect."  Through 
these  words,  lengthwise,  appears  drawn  a  pen  line  in  dark  ink  as 
an  erasure.  The  positive  testimony  of  one  of  the  plaintiffs,  at 
least,  is  that  such  erasure  was  not  there  when  the  bill  was  sent  to 
the  defendant.  The  testimony  of  the  defendant  and  in  his  behalf 
was  only  that  it  was  there  when  the  bill  was  paid,  and  that  neither 
the  words  nor  erasure  were  observed  when  it  was  received.  It 
might  well  be  said  that  there  was  no  contradiction  of  the  testimony  of 
the  plaintiffs  that  the  erasure  was  not  made  before  the  bill  was  sent 
to  the  defendant,  and  that  such  fact  was  at  least  prima  facie  estab- 
lished. Even  on  that  hypothesis,  the  Circuit  Court  refused  to  in- 
struct the  jury,  as  requested  by  the  counsel  of  the  appellant,  that 
these  words  were  notice  to  the  defendant  whether  he  saw  them  or 
not.  We  think  this  was  clearly  erroneous.  If  these  words,  so 
legible  and  prominent  on  the  face  of  the  bill,  would  not  be  notice, 
it  would  seem  to  be  impossible  to  give  a  purchaser  such  a  notice. 
By  all  authorities  he  must  be  presumed  to  have  observed  these 
words,  and  to  have  had  such  notice,  when  they  were  so  prominent 
on  the  face  of  a  bill  of  goods  in  his  possession,  and  in  which  he 
alone  was  interested  as  purchaser.      It  might  as  well  be  said  that 
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the  contents  of  any  written  or  printed  notice  of  any  kind,  or  for  any 
purpose,  were  not  presumed  to  have  been  brought  home  to  and  to 
be  known  by  a  party  on  his  receipt  of  the  notice.  It  is  the  law, 
and  ought  to  have  been  given  as  asked,  and  not  left  to  the  prob- 
lematical finding  of  the  jury.     Jfamlock  v.  Fairbanks,.  46  Wis.  415. 

[Omitting  a  minor  point.] 

By  the  Court —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial  therein. 

Judgment  reversed. 


SuTTOK  V.  Pox. 

(66  Wis.  681.) 

Juror  —  noi  understanding  BnglUih — comiUuiumal  law  —  ufUnea  —  iitfiame. 

A  juror  may  be  excluded  on  the  ground  that  he  does  not  adeqaatalj  under- 

stand  English,  at  the  discretion  of  the  trial  judge. 
A  law  providing  that  a  person  conyicted  of  a  felonj  maj  ttill  be  a  competent 

witness  is  not  unconstitutional. 

ACTION  for  maliciously  burning  a  bam.     The  opinion  states 
the  points.     The  plaintiff  had  judgment  below. 

O.  W.  Hazellon  and  7.  C.  Sloan,  for  appellant. 
Wm,  F,  Vilas  and  .7.  C,  McKenney,  for  respondent. 

Taylor,  J.  The  appellant  assigns  but  two  causes  for  reversing 
the  judgment  rendered  against  him  in  this  case  :  Firsts  that  four 
jurors,  whose  names  were  drawn  from  the  jury-box  during  the  pro- 
cess of  impanelling  the  jury,  were  set  aside  by  the  court,  on  the 
motion  of  the  plaintiff,  for  reasons  stated  in  the  bill  of  exceptions ; 
and  second,  that  the  testimony  of  two  witnesses  was  received  on 
the  part  of  the  plaintiff  against  the  objection  of  the  defendant, 
such  witnesses  being,  at  the  time  their  testimony  was  given,  con- 
victs in  the  State  prison  serving  out  a  sentenoe  upon  conviction  of 
the  crime  of  arson. 
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The  objection  made  to  the  jurors  who  were  excluded^  so  far  as 
the  record  discloses^  was  undoubtedly  made  upon  the  ground  that 
their  knowledge  of  the  English  language  was  so  limited  and  im- 
perfect as  to  make  it  highly  probable  that  they  could  not  intelli- 
gently comprehend  the  proceedings  in  the  course  of  the  trial.  It 
will  be  seen  from  the  record  that  there  is  no  exception  taken  to  the 
justice  of  the  verdict  rendered  in  the  action,  nor  that  any  error  was 
committed  by  the  judge  in  his  instructions  to  the  jury,  or  in  his 
rulings  upon  the  trial  as  to  the  admission  or  rejection  of  evidence, 
except  as  to  evidence  of  the  two  witnesses  above  referred  to,  nor 
that  the  jury  which  was  finally  impanelled  and  swom^  and  tried  the 
cause^  was  not  an  impartial  and  fair  jury  ;  but  the  learned  counsel 
for  the  appellant  claims  that  it  was  error  not  to  permit  the  four 
persons  whose  names  were  drawn  from  the  jury-box  to  be  sworn 
and  serve  as  jurors  in  the  case. 

The  only  statutory  provisions  regulating  the  selection  and  im- 
panelling of  jurors  are  the  following:  Section  2524,R.  S.-"A11  persons 
who  are  citizens  of  the  United  States  and  qualified  electors  of  the 
State  shall  be  liable  to  be  drawn  as  jurors,  except  as  provided  in 
these  statutes."  The  exceptions  are  found  in  section  2525.  The  only 
part  of  this  section  which  can  have  any  bearing  upon  the  question 
before  the  court  reads  as  follows:  "And  all  persons  of  unsound  mind, 
or  subject  to  any  bodily  infirmity  amounting  to  a  disability,"  are 
exempted  from  serving  as  jurors.  Section  2527,  R.  S.,  provides  for 
selecting  the  lists  of  persons  from  which  the  juries  to  try  actions  at 
the  Circuit  Court  shall  be  drawn;  and  section  2530  provides  that  **  in 
preparing  such  jury  lists  the  several  supervisors,  trustees,  aldermen, 
and  county  boards  shall  select  such  persons  only  as  they  know  or 
liave  good  reason  to  believe  are  possessed  of  the  qualifications  re- 
quired by  law,  and  are  of  approved  integrity,  fair  character,  of 
sound  judgment  and  well  informed. "  Section  2540,  R.  S.,  directs  how 
the  names  of  the  persons  to  form  a  trial  jury  shall  be  drawn  from 
the  jury-box.  Section  2541  reads  as  follows:  "The  first  twelve  persons 
who  appear  as  their  names  are  drawn  and  called,  and  who  are  not 
lawfully  challenged,  and  are  approved  as  indifferent  between  the 
parties,  and  not  discharged  or  excused,  must  be  sworn  and  consti- 
tute the  jury  to  try  the  issue."  Section  2849  R.  S.:  "The  court 
shall,  on  request  of  either  party,  examine  on  oath  any  person  who 
is  called  as  a  juror  therein,  to  know  whether  he  is  related  to  either 
party,  or  haa  any  interest  in  the  cause,  or  has  expressed  or  formed 
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any  opinion,  or  is  sensible  of  any  bias  or  prejudice  therein ;  and  the 
])arty  objecting  to  the  juror  may  introduce  any  other  competent 
evidence  in  support  of  the  objection  ;  and  if  it  shall  appear  to  the 
court  that  the  juror  does  not  stand  indifferent  in  the  cause,  another 
shall  be  called  and  placed  in  his  stead  for  trial  of  that  cause/' 
Section  2851,  R.  S.,  provides  that  each  party  to  a  civil  action  shall 
be  entitled  to  three  jH^rcrnptory  challenges,  and  no  more,  and  i>re- 
scribes  how  and  when  the  challenges  shall  be  made.  Section  2538, 
R.  S.,  provides  that,  "  when,  by  reason  of  challenge  or  otherwise,  a 
sufficient  number  of  jurors,  duly  drawn  and  summoned,  cannot  be 
obtained  for  the  trial  of  any  cause,  civil  or  criminal,  the  court  shall 
cause  jurors,  duly  qualified,  to  be  returned  from  the  bystanders,  or 
from  the  county  at  large  to  complete  the  panel  for  such  trial ;  and 
the  court  may,  in  its  discretion,  order  a  si)ecial  venire  to  issue  for 
that  i)uq>ose,  oi*  such  jurors  may  be  returned  by  the  sheriff  or  his 
dejiuty,  the  coroner,  or  any  disinterested  i>erson  appointed  by  the 
court,  without  writ."  Section  2578,  R  S.,  provides  that  "all 
writs,  processes,  proceedings  and  records  in  any  court  within  this 
State  shall  be  in  tlie  English  language." 

It  will  be  seen  that  these  statutory  provisions  do  not  expressly 
c*onfer  upon  the  trial  judge  power  to  exclude  from  the  jury  any  per- 
son whose  name  is  found  in  the  jury-box,  and  is  drawn  therefrom 
in  the  way  prescribed,  except  as  provided  by  section  2849.  The  caoses 
for  exclusion  mentioned  in  that  section  are  restricted  to  the  rela- 
tionship of  the  juror  to  either  of  the  parties,  to  the  fact  that  he 
has  formed  or  expressed  an  opinion  as  to  the  merits  of  the  case,  or 
htis  some  bias  or  prejudice  therein.  Clearly  this  section  does  not 
cover  the  case  of  a  person,  whose  name  is  placed  upon  the  jurj'  list, 
who  is  unable  to  speak  or  understand  the  English  language,  who  is 
not  a  citizen  and  an  elector,  who  is  exempted  from  service  as  a 
juror  for  any  cause,  who  is  deaf,  or  so  sick  or  infirm  as  to  be  un- 
able to  sit  in  the  case,  who  is  an  idiot  or  insane,  who  is  afflicted 
with  a  contagious  or  loathsome  disease  which  would  make  it  im- 
proper for  him  to  associate  with  other  men,  and  is  drawn  as  a  juror 
to  try  a  cause  in  court.  Still  it  cannot  be  denied  that  the  trial 
court  must  have  the  ])ower  to  exclude  such  person  from  the  jury. 
A  construction  of  the  law  which  would  deprive  the  court  of  the 
power  to  purge  the  jury  of  such  unfit  persons  would  be  monstroua. 
It  has  been  frequently  held  that  the  causes  of  challenge  enumerated 
in  a  statute  are  not  exclusive  of  all  others.     It  has  been  well  said 
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''that  the  grounds  of  challenge  for  cause  are  so  various  that  any 
attempt  to  collate  them  in  a  statutory  provision  must  necessarily  be 
only  partially  successful.  Causes  of  a  most  positive  character  are 
liable  to  arise  out  of  the  facts  of  specific  cases,  which  must  result  in 
a  failure  of  justice  if  the  statutory  causes  only  are  to  be  recognized." 
Thompson  &  Merriam  on  Juries,  §  175,  and  cases  cited.  Nor  do 
we  understand  the  learned  counsel  for  the  appellant  to  contend  for 
any  such  construction.  Their  contention  is  that  it  was  not  made 
to  appear  that  the  persons  excluded  by  the  judge  were  so  ignorant 
of  the  English  language  as  to  justify  their  exclusion  on  that  ground. 
That  a  juror  may  be  excluded  for  that  cause,  when  it  exists,  is  not 
denied.  To  hold  otherwise  in  a  court,  when  the  law  requires  that 
the  proceedings  shall  be  in  the  English  language,  would  be  to  ren- 
der the  trial  by  jury  a  mockei^.  That  such  want  of  knowledge  of 
the  English  language  is  a  good  ground  for  excluding  a  juror  has 
been  determined  by  every  court  in  which  the  question  has  been 
raised,  when  the  law  required  that  the  proceedings  of  the  court 
should  be  in  the  English  language,  unless  the  statute  of  the  State, 
either  in  express  terms  or  by  clear  implication,  provided  that  such 
want  of  knowledge  of  the  English  language  shall  not  be  a  ground 
of  exclusion.  Thomp.  &  M.  on  Juries,  §§  175,  259;  Atlas  Min- 
ing Co.  V.  Johnston,  23  Mich.  36;  People  v.  Arc^,  32  Cal.  40; 
State  V.  Rousiteau,  28  La.  Ann.  579;  State  v.  Guidry,  id.  630; 
State  V.  Push,  23  id.  14;  State  v.  Gay,  25  id.  472;  State  v.  Mar^ 
shall,  10  Smith  Cond.  Rep.  (Ala.)  240;  Plankroad  Co.  v.  Railroad 
Go.,  13  Ind.  90.  For  reasons  peculiar  to  the  people  in  certain 
counties  in  Colorado,  it  was  held  by  the  Supreme  Court  of  that 
State  that  want  of  knowledge  of  the  English  language  was  not  a 
good  reason  for  setting  aside  a  juror.  Trinidad  v.  Simpson,  5 
Col.  65.  It  would  seem  unnecessary  to  add  authorities  to  sanction 
a  practice  so  just  and  necessary  to  the  proper  administration  of 
justice,  and  which  has  been  recognized  and  acted  upon  by  all  the 
courts  of  this  State,  without  objection,  from  its  first  organization. 
As  said  above,  the  learned  counsel  for  the  appellant  do  not  question 
the  propriety  of  the  exercise  of  the  power  in  a  proper  case,  but  deny 
that  the  record  discloses  any  cause  for  its  exercise  in  this  case. 

Admitting  the  power  of  the  court  to  exclude  a  juror  because  of 
his  want  of  knowledge  of  the  English  language,  it  follows  that  the 
power  must  be  exercised  in  the  discretion  of  the  presiding  judge, 
and  it  would  require  a  clear  case  of  the  abuse  of  the  power  to  call 
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fur  the  intervention  of  this  court.  Thompson  and  Merriam,  in 
their  work  above  cited,  §  268,  say  :  **  The  rule  is  well  settled  that 
it  is  the  duty  of  the  court  to  superintend  the  selection  of  the  juiy, 
in  order  that  it  may  be  composed  of  fit  persons.  Large  discretion 
must  be  confided  to  the  trial  court  in  the  performance  of  this  duty, 
nor  will  the  action  of  the  court  in  this  behalf  be  made  the  subject 
of  revision  unless  some  violation  of  the  law  is  involved,  or  the  ex- 
ercise of  a  gross  or  injurious  discretion  is  shown. "  A  large  num- 
bar  of  cases  are  cited  by  the  learned  author  to  sustain  this  position, 
and  there  can  be  no  doubt  as  to  the  soundness  of  the  rule  stated. 
The  trial  judge  occupies  a  place  of  advantage,  in  determining  ques- 
tions of  tliis  kind,  which  renders  it  highly  improper  for  this  court 
to  overinile  the  decision  of  such  judge  in  setting  aside  a  juror  ex- 
cept where  it  clearly  appears,  as  is  said  above,  that  there  is  some 
violation  of  law,  or  the  exercise  of  a  gross  or  injurious  discretion 
is  shown.  See  Thomp.  &  M.  on  Juries,  §  252,  and  cases  cited  in 
notes.  That  there  is  no  violation  of  law  in  setting  aside  a  juror 
whose  name  is  drawn  for  the  trial  of  a  cause,  for  other  reasons  than 
those  set  out  in  section  2849,  is  not  disputed. 

Section  2541,  R.  S.,  clearly  implies  that  the  court  may  excuse  or 
discharge  persons  who  are  so  drawn,  notwithstanding  they  may  be 
approved  as  indifferent  between  the  parties.    We  are  not  prepared 
to  say  that  it  appears  from  the  record  that  the  trial  judge  in  this 
case  exercised  any  injurious  or  gross  discretion  in  setting  aside  the 
four  jurors  named  in  the  record.     But  if  the  record  disclosed  a 
state  of  facts  which  clearly  demonstrated   that  these  persons  did 
sufficiently  underatand  the  English  language  to  render  them  com- 
petent and  proper  jurors  in  the  case,  there  would  still  be  very  grave 
doubts  whether  the  verdict  should  be  set   aside  for  that  cause. 
From  the  record  it  appears  that  the  appellant  has  been  tried  by  a 
fair  and  impartial  jury.     He  has  no  reason  therefore  to  complain, 
and  does  not  complain,  of  the  injustice  of  their  verdict.   He  simply 
alleges  that  he  was  entitled  to  be  tried  by  persons  whose  names  are 
first  drawn  from  the  jury-box,  and  who  are  approved  as  indifferent 
between  the  parties,  and  who  are  not  excused  or  discharged  for 
good  cause  by  the  trial  court.     The  words  "for  good  cause"  are 
not  in  the  statute,  but  it  is  claimed  that  such  must  be  the  interpre- 
tation which  should  be  given  to  it.  The  canses  for  excusing  jurors, 
even  after  their  names  are  drawn  for  the  trial  of  a  case,   are  so 
numerous,  and  involve  so  many  considerations  which  must  bo  ad- 
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dressed  to  the  discretion  of  the  trial  judge,  that  it  cannot  well  be 
interfered  with  by  an  Appellate  Court  without  great  danger  of  em< 
barrasfiing  the  action  of  the  trial  court,  and  doing  more  injury  than 
good.  We  think  there  are  very  substantial  reasons  for  holding  that 
the  excusing  or  setting  aside  even  a  competent  and  indifferent  per- 
son should  not  be  ground  for  the  reversal  of  a  judgment  when  the 
i-ecord  shows  that  an  impartial  jury  has  been  impanelled  for  the  trial 
of  the  case.  It  lias  been  well  said  :  ^'  If  a  new  trial  be  granted  for 
such  cause,  there  is  no  probability  that  the  persons  set  aside  will  be 
again  drawn  upon  the  jury,  and  all  the  party  complaining  can  have 
is  a  new  trial  by  an  impartial  jury,  and  that  he  has  already  had  on 
the  first  trial." 

In  the  case  of  State  v.  Jfarshall,  supra^  Justice  Ormund  says  : 
'^  Of  all  the  discretionary  powers  of  the  court  this  would  seem  to  be 
the  least  liable  to  abuse,  as  it  is  altogether  conservative.  Its  exer- 
cise is  confined  to  the  exclusion  of  improper  or  Mnfit  persons  as 
jurors,  and  how  this  could  prejudice  the  accused  it  is  difficult  to 
perceive.  If  in  its  exercise  the  court  Should  reject  a  person  quali- 
fied to  sit  as  a  juror,  how  does  that  prejudice  the  accused?  If  a 
juror  disqualified  by  law  is  put  upon  the  prisoner  the  case  would  be 
different ;  but  if  he  is  tried  by  an  impartial  jury  he  has  sustained 
no  injury."  Tatum  v.  Young,  1  Port.  298;  U.  8.  v.  Cornell,  2 
Mason,  91;  Comm.  y.  Lioennore^  4  Gray,  18;  Atlas  Mining  Com- 
pany \.  Johnstony  23  Mich.  37;  Ware  v.  Ware,  8  Me.  42;  Hurley 
Y.  Slate,  29  Ark.  17;  State  \.  Ward,  39  Vt.  225;  Manery.  State, 
8  Tex.  App.  361 ;  O'Brien  \.  Vulcan  Iron  Works,  7  Mo.  App.  257  ; 
Watson  V.  State,  63  Ind.  548;  State  v.  Dickson,  6  Kans.  209; 
Stout  V.  Hyatt,  13  id.  232 ;  A.  T.  &  S.  R.  Co.  v.  Franklin,  23  id. 
74;  Ayers  v.  Metcalfe,  39  111.  307;  John  v.  State,  16  Fla.  554  ;  Dodge 
V.  People,  4  Neb.  220-230  ;  Q.  R.  Boom.  Co.  v.  Jarvis,  30  Mich. 
308  ,  Heady.  State,  44  Miss.  731-750;  Pierce  y.  State,  13  N.  H. 
536. 

The  second  ground  of  error  alleged  by  the  learned  counsel  for 
the  appellant  is  that  the  two  convict  witnesses  were  not  competent 
witnesses  for  the  plaintiff,  and  that  their  testimony  should  have 
been  rejected  by  the  court.  To  sustain  this  objection  the  learned 
counsel  for  the  appellant  have  made  a  vigorous  attack  upon  the 
constitutionality  of  section  4073  R  S.,  1878,  which  reads  as  follows: 
*'  A  person  who  has  been  convicted  of  a  criminal  offense  is  notwith- 
standing a  competent  witness  ;  but  the  conviction  may  be  proved 
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to  affect  his  credibility,  either  by  the  record  or  by  his  own  crofls- 
examination,  upon  which  he  must  answer  any  question  releyant  to 
that  inquiry,  and  the  party  cross-examining  him  is  not  concluded 
by  his  answer."  The  learned  counsel  lor  the  appellant  contend 
with  gi'eat  earnestness  that  this  section  is  a  violation  of  the  pro- 
vision of  the  Constitution  which  secures  a  party  to  a  civil  action  u 
trial  by  jury,  and  the  other  provision  which  vests  in  certain  courts 
tlie  judicial  power  of  the  State.  Notwithstanding  the  ingenuity 
and  earnestness  of  the  argument,  we  are  unable  to  comprehend 
how  a  statute,  which  simply  removes  a  statutory  or  common-law 
disability  of  a  witness,  can  by  any  possibility  violate  either  of  these 
l)ro visions  of  the  Constitution.  It  is  no  more  a  violation  of  the 
constitutional  privilege  of  a  trial  by  jury  than  any  other  law  which 
removes  a  disability  which  excluded  a  i)erson  iis  a  witness  at  the 
time  the  Constitution  was  adopted,  and  we  are  not  aware  that  any 
law  removing  siich  disability  lias  ever  been  held  by  any  court  to 
violate  that  provision  ;  nor  do  we  find  that  any  writer  on  constitu- 
tional law  has  ever  suggested  that  such  legislation  was  a  violation 
of  the  right  of  trial  by  jury.  On  the  contrary,  all  such  laws  tend 
to  give  force  to  that  provision  by  enlarging  the  means  of  presenting 
to  tlie  jury  all  the  evidence  which  tends  to  sustain  either  the  plaint- 
iff's cause  of  action  or  the  defendant's  defense.  They  give  effi- 
ciency to  that  provision  rather  tlian  defeat  it.  Nor  are  we  able  to 
inulei*stand  how  the  appearance  of  a  convict  in  court  as  a  witness 
tends  to  destroy  or  lessen  the  judicial  power  which  the  Constitution 
hiis  vested  in  it.  The  witness  may  be  obstinate,  or  insolent  and 
abusive,  and  it  may  be  difficult  for  the  court  to  preserve  its  dignity 
or  to  adequately  punish  the  offender,  but  such  possible  inconven- 
ience cannot  be  said  to  divest  the  court  of  any  judicial  power 
vested  in  it  by  the  Constitution. 

The  moral  chai^acter  of  a  witness  was  never  a  test  of  his  compe- 
tency, althougli  in  England  and  in  some  of  the  States  of  the  United 
States  his  religious  belief  was  made  a  test.  The  thief,  the  robber, 
the  ravisher,  and  the  murderer,  though  convicted  of  the  crimes 
with  which  they  were  charged,  if  not  sentenced,  as  well  ixs  the 
felon  who  admitted  his  guilt,  were  at  common  law  permitted  to  go 
upon  the  witness  stand  and  give  their  testimony,  while  the  man 
who  was  deficient  in  his  religious  beliefs,  or  who  was  interested  in 
the  action,  was  rejected  as  incompetent.  It  would  seem  therefore 
that  a  law  whicli  jiholishi'd  tho  to?!t  of  religious  belief  or  want  of 
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interest  as  a  qualification  of  a  witness,  would  be  a  much  greater 
innovation  upon  the  orderly  proceedings  of  a  jury  trial,  as  the  same 
were  conducted  in  England  and  those  States  which  had  adopted 
the  English  rules  governing  the  same,  than  the  law  now  in  question 
which  simply  does  away  with  a  disqualification  which  depended 
upon  a  mere  tecnnicality.  The  removal  of  the  disability  of  relig- 
ious belief,  or  the  disability  of  interest  in  the  subject  matter  of  the 
action,  has  never  been  held  by  any  court  to  be  a  violation  of  the 
constitutional  right  of  trial  by  jury,  and  no  writer  upon  constitu- 
tional law  has  ever  suggested  that  it  was  a  violation  of  such  right. 
The  man  who  is  confessedly  guilty  of  a  felony,  or  who  has  been 
convicted  thereof  after  a  fair  trial  by  the  verdict  of  a  jury,  is  no 
less  corrupt,  degraded  or  unworthy  of  belief  before  sentence  than 
he  is  after ;  nor  is  the  purity  or  dignity  of  the  court  more  offended 
by  his  appearance  on  the  stand  after  he  is  sentenced  than  before. 
The  convicted  felon,  who  is  undergoing  the  just  punishment  of  his 
crime,  is  not  a  less  trustworthy  witness  than  the  admitted  felon 
who  is  put  upon  the  stand  by  the  State,  with  an  implied  understand- 
ing that  if  with  the  aid  of  his  testimony  his  associates  are  con- 
victed, he  will  escape  punishment.  The  moral  influences  are  cer- 
tainly in  favor  of  the  witness  who  is  under  sentence.  The  earnest 
and  very  able  argument  made  by  the  learned  counsel  for  the  appel- 
lant against  the  admission  of  the  evidence  of  witnesses  undergoing 
sentence,  would  have  great  force  if  addressed  to  the  legislature 
upon  the  propriety  of  the  passage  of  a  law  making  them  competent 
witnesses  ;  but  we  are  unable  to  discover  its  force  as  an  argument 
to  prove  the  want  of  constitutional  power  in  the  legislature  to  pass 
the  act.  A  law  which  simply  removes  the  disability  of  a  witness 
does  not  impair  the  right  of  trial  by  jury,  or  divest  the  courts  of 
the  State  of  any  judicial  power  vested  in  them  by  the  Constitu- 
tion. 

The  point  made  by  the  learned  counsel  for  the  appellant,  that  the 
law  properly  construed  does  not  cover  the  case  of  a  convict  who  is 
still  in  prison  undergoing  punishment,  we  are  clearly  of  the  opinion 
cannot  be  sustained.  The  language  is  general,  and  was  clearly  in- 
tended to  apply  to  all  convicts.  If  there  is  any  propriety  in  che 
law  it  certainly  should  apply  to  all  cases  equally.  The  facts  and 
circumstances  of  the  case  at  bar  are  a  vindication  of  the  propriety 
of  the  enactment  of  the  law  in  controversy.  Had  the  evidence  of 
the  witnesses,  who  were  rendered  competent  witnesses  by  this  law. 
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been  exdaded,  it  is  highly  probable  that  a  great  wrong  would  haje 
gone  nnwhipped  of  juBtioe. 
By  the  Court, — The  judgment  of  the  Cirouit  Court  is  affirmed. 

JudgfMnt  affirmed. 
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Vak  Sickbl  t.  County  op  Buffalo. 

(18  Meb.  KB.) 
8wr^  —for  ecurUy  tvMiurer  — farmer  dtfauU — evidence — eeioppei. 

A  BwnXy  on  the  bond  of  a  re-elected  county  troMraxer  is  liable  only  for  deftudt 
Coring  the  term  for  wbich  the  bond  wee  given  * 

A  svrety  on  the  bond  of  a  reelected  county  treasurer  ie  not  eeto]pped  from 
contesting  the  correctness  of  the  principaVs  voluntary  official  reports  as  to 
the  amount  of  money  in  his  hands  at  the  commencement  of  the  term.f 

ACTION  on  county  treasurer's  bond.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

C.  c7.  Dilworth,  Hainer  A  Conner,  and  Sam.  L.  Savidjfe,  for 
plaintifls  in  error. 

K  C.  Oalkins,  and  A.  J.  Poppleion,  for  defendant  in  error. 

Cobb*  J.     The  controlling  question  in  this  case  is  presented  as 
well  by  the  instructions  given  in  charge  to  the  jury  and  those  prayed 

•  See  eoftem,  Itoper  t.  Sanoamon  Lodge  (91  m.  618),  88  Am.  Hep.  00. 
f  See  eomtra^  Bmme  Covmly  t.  Jofnm  (M  Iowa,  ON),  87  Am.  Bep.  888 
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by  the  defendants  and  refused,  as  by  testimony  offered  by  the  de- 
fendants at  the  trial  and  excluded  by  the  court. 

The  fourth  instruction  given  at  the  request  of  the  plaintiff  below 
is  as  follows:  ''The  jury  are  instructed  that  the  several  official 
statements  made  by  the  said  Van  Sickel  to  the  board  of  county 
commissioners  of  Buffalo  county,  of  the  amount  of  money  on  hand 
at  the  several  dates  thereof,  arc  binding  and  conclusive  on  all  the 
defendants  who  signed  and  executed  said  bond.  That  said  de- 
fendants are  estopped  from  denying,  impeaching,  or  contradicting 
the  same;  that  the  jury  must  find  a  verdict  against  said  defendants 
for  the  amount  appearing  in  said  statements  to  have  been  in  de- 
fendant Van  Sickel's  liands  as  treasurer,  at  the  close  of  his  term  of 
office,  which  was  not  accounted  for,  and  paid  over  to  his  successor 
in  office,  and  in  ascertaining  siiid  amount  they  must  have  recourse 
alone  to  the  said  official  statements." 

Van  Sickel  w;is  elected  county  treasurer  of  Buffalo  county  for 
three  consecutive  terms,  for  each  of  which  he  gave  bond.  The 
bond  upon  wliich  this  suit  was  brought  wiis  his  third  and  last  It 
beara  date  January  14,  and  was  approved  and  filed  January  21, 
1878.  The  condition  of  the  bond  is  as  follows:  "  The  condition  of 
the  above  obligation  is:  That  whereas  the  above  bound  James  Van 
Sickel  was,  on  the  sixth  day  of  November,  1877,  duly  elected  to  the 
office  of  county  treasurer  in  and  for  said  county  and  State,  for  the 
term  of  two  years  from  the  date  last  above  written  and  until  his 
successor  in  office  is  duly  elected  and  qualified,  now  if  the  said 
James  Van  Sickel  shall  render  a  true  account  of  his  office  and  his 
doings  therein  to  the  proper  authority  when  required  thereby  or  by 
law,  and  shall  ])romptly  pay  over  to  the  person  or  officer  entitled 
thereto  all  money  which  may  come  into  his  hands  by  virtue  of  his 
said  office;  and  shall  faithfully  account  for  all  balances  of  money 
rcmaiuing  in  his  hands  at  the  termmation  of  his  office,  and  shall 
hereafter  exercise  all  reasonable  diligence  and  care  in  the  preserva- 
tion and  lawful  disposal  of  all  money,  books,  papers  and  securities 
or  otlier  property  appertaining  to  his  said  office,  and  deliver  them 
to  his  successor  or  to  any  other  person  authonzed  to  receive  the 
same;  and  if  he  shall  faithfully  and  impartially,  without  fear,  favor, 
fraud  or  oppression,  discharge  all  other  duties  now  or  hereafter  r^ 
quired  of  his  office  by  law,  then  this  bond  to  be  void,"  etc. 

Upon  the  trial  there  was  introduced  and  read  as  testimony  on 
the  part  of  the  plaintiff  a  paper  entitled,   ''  Statement  of  county 
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treasiirer  of  funds  collected  and  disbursed  up  to  and  including 
January  19,  1878."  It  is  also  indorsed  as  follows:  '^  Examined  and 
found  correct  this  twenty-third  day  of  January,  1878,'*  signed  by 
two  of  the  county  commissioners  and  attested  by  the  county  clerk. 
This  paper  contains  a  statement  of  the  condition  of  the  yarious 
funds  in  the  county  treasury  on  the  first  day  of  October,  1877,  and 
of  the  receipts  and  disbursements  of  such  fund  up  to  January  19, 
1878.  Also  a  resume  or  summary  of  cash  balance  in  the  treasur}', 
showing  a  total  of  $12,567.18,  signed  "J.  Van  Sickel,"  without 
date. 

There  was  also  introduced  in  evidence  on  the  part  of  the  plaintiff 
the  record  of  the  proceedings  of  the  board  of  county  commissioners 
of  said  county  under  the  date  of  January  23,  1878,  as  follows: 
**  The  board  then  proceeded  to  settle  with  the  county  treasurer, 
James  Van  Sickel,  at  the  close  of  his  term  of  office.  Whereupon 
said  treasurer  presented  his  statement  of  accounts,  which  said  state- 
ment was  compared  with  the  clerk's  ledger  and  found  to  agree 
therewith.  Said  treasurer  also  presented  his  vouchers  (as  in  said 
statement  set  forth),  which  vouchers  were  duly  examined,  counted 
and  after  deducting  the  amount  of  said  vouchers  from  the  total 
amount  of  collections  as  found  charged  in  the  clerk's  cash  book  and 
ledger  against  said  treasurer,  there  was  found  to  remain  in  the 
hands  of  the  treasurer  in  the  respective  funds  the  amount  of  cash 
as  in  said  statement  shown.  *  *  *  Total  cash  in  treasury, 
$1,267.18."  There  were  also  several  other  reports  made  by  the 
said  treasurer,  and  settlements  between  him  and  the  county  board; 
so  that  quoting  from  the  brief  of  plaintiff's  attorney:  **  These  re- 
ports were  continued  and  showed  that  he  had  on  hand,  and  was 
chargeable  with  at  the  expiration  of  his  office  $12,374.53  more  than 
he  turned  over  to  his  successor."  So  that  the  sum  which  he  re- 
ported as  in  his  hands  at  the  commencement  of  the  term  for  which 
the  bond  sued  on  was  given  and  that  for  which  he  finally  proved  a 
defaulter  are  nearly  identical. 

The  defendants  below  (the  sureties)  by  their  answer  in  several 
and  yarious  forms  denied  that  the  said  Van  Sickel  made  any  default 
during  the  term  for  which  they  were  sureties,  alleged  that  said 
Van  Sickel  duly  accounted  for  and  paid  over  all  the  county  funds 
which  came  into  his  hands  for  and  during  the  term  covered  by  the 
bond  on  which  they  were  sureties,  and  that  the  said  Van  Sickel 
was  a  defaulter  to  the  amount  of  $12,567.18  at  the  close  of  his 
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second  tecni  «fi  office,  and  when  he  entered  npon  kis  third  term  and 
the  giving- <Kf  the  said  bond,  etc. 

On  the  trial  the  ddfendAnts — the  bondsmen  (Vsn  Sickel  having 
been  defanltod  for  the  want  of  an  anawer)  — offered  testimony  to 
prove  each  of  the  above  allegations  of  their  answer,  but  such 
testimony  was  raled  out  by  tho  ooart. 

But  the  whoie  questicm  may  be  considered  aa  tnming  upon  the 
instmction  above  set  out.  Are  the  official  statements  or  any  state- 
ments made  by  the  defendant  Van  Sickel  to  the  county  commis- 
sioners of  the  amount  of  county  money  in  his  hands  at  the  several 
dates  thereof  bmdbig  and  ocndusive  on  all  the  defendants  who 
executed  said  bond  ? 

I  do  not  doubt  that  it  is  within  the  power  of  the  legislature  to 
enact  a  law  making  it  the  duty  of  county  treasurers  to  make 
official  statements,  and  to  make  such  statements  conclusive  evidence 
of  the  facts  therein  contained.  But  so  far  as  I  have  been  able  to 
ascertain,  no  such  statute  has  been  passed,  or  had  not  at  the  date 
of  the  transactions  here  under  eonsdderation*  I  have  not  examined 
the  revenue  law  of  1879.  The  only  statute  cited  by  the  defendant 
ill  error  as  bearing  on  this  point,  and  it  doubtless  was  the  only  one 
then  in  force,  is  that  found  on  page  925  Gen.  Stats.,  §  77,  which 
is  as  follows  :  ''  The  county  treasurer  shall  settle  with  ihe  county 
eommissifmers  on  or  beloce  the  first  Monday  of  May,,  and  on  the 
first  Monday  of  October.  Provided,  however,  that  the  county 
com  inissi oners  mary  re^uive  the  ooRmty  treasurer  to  settle  with  them 
at  any  time.  The  treufiurer  is  to  be  charged  with  the  amount  of 
all  tax  lists  placed  in  his.  hands  for  collection,  and  credited  with 
the  amounts  collected  thereon  and  the  delinquent  lists ;  he  shall 
leave  his  vouchers  with  the  commisaioneTS,  to  be  retained  by  them 
for  evidence  of  his  settlement.  If  the  treasurer's  accounts  are  cor- 
rect, the  Gommisaions  shall  certify  the  same  ;  if  not,  he  shall  be 
liable  on  his  bonds." 

1  quote  section  42,  p.  239,  Gen.  Stats.,  as  having  a  bearing  on  this 
subject :  '^  The  coiunty  clerk  shall  keep  a  distinct  account  with 
the  treasurer  of  the  oounty  for  each  several  term  for  whidi  the 
treasurer  may  be  elected,  in  a  book  to  be  provided  for  that  purpose, 
commencing  f  rem  the  day  on  which  the  treasurer  shall  assume  the 
duties  of  his  office  and  contiitning  until  the  same  or  another  person 
is  qualified  as  treasurer,  in  which  account  he  ahaU  charge  the 
treasurer  with  all  sums  paid  him  and  for  all  sums  for  wUcfa  the 
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aaid  treagurer  is  accountable  to  the  couaty,  iuod  lie  shall  credit  Mm 
with  all  orders  returned  and  cancelled,  with  all  moneys  paid,  and 
with  all  vouchers  presented  by  him,  and  with  all  mattens  with 
which  the  treasurer  is  to  be  credited  in  account" 

I  think  that  a  j^roper  consideration  of  these  two  sections  must 
lead  to  the  conclusion  thiit  the  measure  of  the  accountability  of  the 
county  treasurer,  nor  of  his  bondsmen,  depends  in  the  least  degree 
upon  any  statement  of  such  treasurer,  official  or  otherwise.  Indeed 
he  is  nowhere  required  to  make  any  statement,  nor  do  I  find  any 
authority  for  dignifying  any  yoluntary  statement  of  his  as  official. 
The  first  of  the  above-quoted  sections  requires  the  county  treasurers 
to  settle  with  the  county  commissioners  twice  in  each  yeai",  and 
whenever  the  county  commissioners  may  require,  and  it  points  out 
what  such  settlements  shall  be  upon — the  tax  list,  the  delinquent 
list,  and  the  treasurer's  vouchers.  No  statement  of  the  treasurer 
is  given  any  standing,  official  or  otherwise,  in  these  settlements. 
True,  the  law  speaks  of  the  treasurer's  accounts.  But  it  clearly 
refers  to  the  actual  state  of  his  account.  '*If  the  treasurer's 
accounts  are  correct  the  commissioners  shall  certify  the  same  ;  if 
not,  he  shall  be  liable  on  his  bonds."  Does  this  mean  that  if  the 
treasurer  makes  out  and  presents  a  statement  showing  a  certain 
balance  in  his  hands,  whether  he  has  the  funds  to  balance  it  or  not, 
the  county  commissioners  shall  certify  the  account  as  correct,  and 
he  shall  not  be  held  on  his  bonds  (or  his  bondsmen  shall  not  be 
held),  but  if  he  has  not  filled  out  a  blank  statement  correctly  his 
bondsmen  shall  be  held  ?  I  think  not.  But  that  it  means  that 
the  treasurer  shall  make  a  fair  exliibit  of  the  condition  of  his  office 
upon  the  basis  pointed  out  in  the  section,  much  as  the  cajshier  of  a 
bank  is  required  to  exhibit  the  affairs  of  his  bank  —  on  the  one 
side,  the  capital  stock,  the  circulation,  the  deposits,  eta;  on  the 
other  side,  the  bills  receivable,  exchange,  etc,  and  the  cash  to 
balance. 

But  the  statute  nowhere  makes  these  settlements  condusive. 
Nor  do  I  think  that  it  would  be  safe  to  do  so.  I  know  that  in 
some  cases,  under  somewhat  different  statutes,  courts  have  held 
that  treasurers,  as  well  as  their  bondsmen,  are  estopped  to  deny  the 
correctness  of  statements  or  reports  made  by  treasurers  to  settling 
or  auditing  boards,  etc.  But  it  is  of  the  essence  of  an  estoppel 
that  it  be  mutual.  If  the  county  treasurer  and  his  bondsmen  are 
estopped  —  in  the  language  of  the  instruction — "from  denying. 
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impeaching,  or  contradicting "  the  correctness  of  such  settlement, 
then  the  public  authorities,  present  and  future,  are  equally  estopped. 
Would  not  the  establishment  of  such  a  rule  expose  the  public  tx) 
great  loss  from  the  hasty,  not  always  well-advised  action  of  these 
boards,  to  say  nothing  of  the  premium  it  would  offer  to  the  crafty 
and  unscrupulous,  if  it  be  true  that  such  ever  successfully  aspire  to 
official  position  ? 

Taking  the  two  sections  together,  the  law  provides  for  keeping  the 
accounts  of  the  treasurer,  so  that  about  all  that  the  county  commis- 
sioners have  to  do  in  these  settlements,  as  it  apjiears  to  me,  is  to 
examine  the  treasurer's  vouchers  and  count  the  money  on  hand, 
and  this  is,  or  used  to  be,  the  all  but  universal  custom. 

While  my  examination  of  this  case  has  brought  me  to  the  con- 
clusion above  indicated,  it  is  not  to  be  denied  that  there  is  an  ir- 
reconcible  conflict  of  authority  in  the  cases  applicable  to  it,  many 
oases  holding  that  both  principal  and  securities  on  an  official  bond 
are  estopped  to  deny  the  statements,  settlements,  or  books  of  the 
principal  showing  money  in  his  hands  at  any  specified  time.  Bnt 
these  cases,  all  of  them  in  fact  and  most  of  them  professedly, 
follow  the  majority  opinion  in  the  case  of  Baker  v.  Predion  and 
others,  I  Gilmer  (Va.),  235.  This  case  certainly  does  go  to  the  full 
extent  of  holding  that  the  report  of  a  State  treasurer  of  Virginia 
to  the  legislature  of  that  State,  which  report  was  referred  to  a 
joint  committee  of  the  two  houses  of  said  legislature,  and  a  report 
thereon  made  to  the  said  two  houses,  and  by  them  adopted,  was 
conclusive  both  as  to  the  treasurer  and  his  securities.  Also  that 
the  books  kept  by  the  State  treasurer,  and  the  entries  made  therein 
by  the  treasurer  and  his  clerks,  were  conclusive  against  the  treasurer 
and  his  securities.  While  I  consider  this  a  much  stronger  case  than 
the  case  at  bar,  yet  it  is  an  apt  illustration  of  the  saying  among 
lawyers  that  "  hai'd  cases  make  bad  precedents." 

[Omitting  statement  of  case.] 

It  is  quite  obvious  that  all  the  equities  of  this  case  were  with  the 
plaintiff.  The  State  treasurer,  being  without  a  bond  or  sure- 
ties, had  misappropriated  a  large  sum  of  public  money  and  invested 
it  in  real  estate.  He  afterward  gave  a  bond,  with  his  brother  and 
others  as  his  securities.  Being  about  to  go  out  of  office  a  defaulter, 
he  conveyed  through  trustees  to  his  bondsmen  all  of  his  property, 
including,  doubtless,  the  identical  property  bought  with  the  State's 
money,  to  indemnify  them  against  loss  by  reason  of  his  said  defal- 
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cation.  His  actual  defalcation  amounted  to  over  $83,000,  at  that 
time  an  enormous  sum  of  money,  and  the  jury,  under  instructions 
of  the  general  court,  had  found  for  the  defendants.  The  Court  of 
Appeals  most  undoubtedly  did  right  in  granting  a  new  trial  for 
error  of  the  general  court  in  ruling  out  the  record  of  tlie  deed  of 
trust  That  was  all  that  was  necessary  in  the  ease.  The  deed 
once  in  eridence,  together  with  evidence  of  its  acceptance  by  the 
bondsmen,  which  was  proved  on  the  trial,  would  have  been  suf- 
ficient to  estop  the  sureties  to  deny  their  liability  on  the  bond,  the 
default  under  their  bond  being  recited  as  the  consideration  in  the 
deed,  so  that  I  think  all  else  in  the  opinion  but  obiter  dicta. 

The  Indiana  and  Illinois  cases,  cited  by  counsel  for  defendant  in 
error,  but  follow  Baker  v.  Preston,  svpra. 

On  the  other  hand,  in  the  case  of  Inhabitants  of  Rochester  v. 
Jitfndall,  105  Mass.  295;  s.  c,  7  Am.  Rep.  519,  the  Supreme 
Court  of  Massachusetts  held  (I  quote  syllabus):  "The  same  per- 
son was  chosen  treasurer  of  a  town  five  consecutive  years.  In  the 
first  four  he  seiTed  without  a  bond,  and  in  the  fifth  he  gave  a  bond 
conditioned  that  whereas  he  had  been  chosen  to  the  office  for  that 
year,  if  he  should  well  and  faithfully  perform  all  of  the  duties  of 
his  said  office  the  bond  should  be  void.  Held,  that  the  sureties 
were  not  liable  for  his  appropriation  to  his  own  use  during  the  fii*st 
year  of  money  of  the  town  which  he  falsely  credited  himself  in  his 
account  of  that  year  as  having  been  officially  disbursed  by  him,  and 
never  entered  on  his  subsequent.accounf 

I  also  quote  from  the  opinion:  "But  it  is  obvious  that  the  mis- 
appropriation of  the  money  was  complete  in  1862,  and  that  if  the 
town  had  taken  a  bond  for  that  year  the  defalcation  would  have 
been  covered  by  it.  There  is  no  evidence  that  the  specific  money 
remained  in  his  hands  after  the  close  of  that  year.  He  did  not  ac- 
count for  it  in  1863,  and  was  not  required  to  do  so.  The  same  is 
true  as  to  the  next  two  years.  The  town  has  always  objected  to 
the  entry  in  his  account,  which  implies  that  it  was  known  to  them ; 
but  its  claim  to  the  money  has  not  been  enforced  prior  to  his  pro- 
curement of  securities  in  1866.  But  the  cause  of  action  against 
him  arose  in  1862  when  he  rendered  his  account,  and  the  town  is 
entitled  to  recover  interest  against  him  from  the  time  of  the  misap- 
propriation. We  cannot  regard  the  defendants'  bond  as  applying 
to  it." 

This  case,  although  it  does  not  mention,  in  effect  overrules  Sand- 
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wich  T.  Fishy  2  Gray,  296,  cited  by  ooimflel  of  ddfendmnts  in  error, 
in  which  the  saine  ooart  held  that«  **  where  a  town  yearly  tar  four 
SQcoesBive  years  charges  a  collector  of  taxes  in  account  with  the 
amount  of  taxes  intrusted  to  him  for  collection,  and  with  the  bal- 
ance of  the  preyions  year's  account,  and  creditshim  with  the  money 
received  from  him,  and  with  the  baUnce  carried  to  the  next  year's 
account,  and  no  other  appropriation  of  the  sums  paid  by  him  is 
made  by  either  party,  they  will  be  applied  to  the  extinguishment  of 
the  earliest  charges  and  the  balance  of  each  year's  account  except 
the  last;  being  thus  extinguished  the  town  may  recover  the  final 
balance  of  him  and  his  sureties  in  an  action  on  his  bond  for  the 
fourth  year." 

The  old  Supreme  Court  of  the  State  of  New  York  certainly  did 
not  regard  a  settlement  between  a  county  treasurer  and  the  county 
board  as  being  beyond  the  reach  of  reinyestigation.  The  case  of 
Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  453,  was  an  action 
brought  in  1828  by  the  board  of  supervisors  against  a  former  county 
treasurer  and  his  bondsmen,  on  their  bond  executed  in  October, 
1812,  for  interest  claimed  to  be  due  on  certain  moneys  held  by  said 
treasurer,  and  which  it  was  claimed  had  been  wrongfully  remitted 
to  him  by  a  former  board.  In  the  opinion  the  court,  by  Marcy, 
J.,  say:  "There  was  an  error  in  the  calculation  of  the  commission- 
ers, and  although  plaintiffs  might  have  discovered  it  by  a  careful 
examination  of  accounts,  yet  it  does  not  appear  that  it  was  known 
to  them.  I  do  not  believe  that  because  they  passed  these  accounts 
without  debiting  the  error,  having  the  means  to  do  so,  they  are 
precluded  from  setting  the  matter  right  when  the  mistake  is  dis- 
covered. The  plaintiffs,  acting  as  public  agents  in  the  settlement 
of  the  accounts  of  the  defendant,  Birdsall,  also  a  public  agent,  in 
whom  they  had  full  confidence,  and  who  knew  better  than  they 
possibly  could  the  state  of  the  accounts,  ought  not  to  be  held  to  the 
same  strictness  applied  to  individuals  in  the  settlement  of  accounts 
relating  to  their  private  affairs." 

The  case  ot  Bissell  v.  Saxton,  55  N.  Y.  667,  decided  by  the  pres- 
ent Court  of  Appeals,  is  squarely  with  the  plaintiffis  m  error.  I 
quote  from  the  syllabus:  *^  The  sureties  upon  the  bond  of  a  pnblic 
officer  are  liable  thereon  only  for  the  defaults  of  their  principal 
committed  after  the  commencement  of  the  term  of  office  for  which 
they  became  his  sureties.  Although  their  principal  held  the  office 
tor  a  preceding  term,  they  are  not  liable  for  a  defalcation  which 
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then  oocarred.  In  such  caae  thoae  who  were  Biu^tiea  for  the  officer 
for  the  prior  tena  must  be  looked  to.  In  an  action  upon  a  bond,  of 
an  officer  his  official  r^K>rt8  are  not  conclufiire  as  against  his  sure- 
ties but  mere  admissions  of  the  principal,  subject  to  explanation." 
The  judgment,  which  was  for  the  plaintiff,  was  reversed. 

The  case  of  Supervisors  of  Jefferson  Cotmij/  v.  Jones,  19  Wis.  51, 
cited  by  counsel  for  plaintiffs  in  error,  came  before  the  Supreme 
Court  on  a  question  quite  like  that  involyed  in  this  case.  Jones 
being  county  treasurer,  made  a  settlement  in  full,  as  was  claimed 
and  supposed,  with  the  board  of  county  superyisors.  Afterward 
it  was  discovered  that  a  mistake  had  been  made  in  such  settlement, 
and  that  there  were  several  specified  sums  justly  chargeable  to  him 
but  with  which  he  was  not  charged  in  such  settlement,  eta  Suit 
was  brought  for  these  sums  against  Jones  and  his  bondsmen.  On 
demurrer  to  the  petition,  which  was  sustained,  and  error  the  Su- 
preme Court,  per  Dixon,  C.  J.,  held  that  such  settlement  could  be 
opened.  I  quote  from  the  opinion:  "The  facts  are  fully  sufficient 
to  authorize  a  recovery,  unless  the  plaintiff  is  precluded  from  tak- 
ing advantage  of  the  alleged  mistakes  upon  which  the  action  pro- 
ceeds. This  seems  to  be  the  substance  of  the  objections  principally 
urged  in  support  of  the  demurrer.  In  transactions  between  indi- 
viduals there  can  be  no  doubt  that  the  injured  party  would  have 
his  remedy  in  such  case.  The  settlement  or  account  stated  would 
be  only  prima  facie  evidence  of  its  correctness.  No  reason  is  per- 
ceived why  the  accounts  of  public  officers  should  be  excluded  from 
the  operation  of  the  same  rule.  Indeed  it  has  been  held  that  the 
same  strictness  is  not  applied  to  public  officers  as  is  applied  to  in- 
dividuals; and  that  a  mistake  in  a  settlement  between  them  will  bo 
allowed  to  be  rectified  which  would  not  be  allowed  as  between  indi- 
viduals." Citing  with  approval.  Supervisors  of  Chenango  v.  Bird- 
sail,  supra. 

The  case  of  Vivian  v.  Ot%s,  24  Wis.  618;  8.  c,  1  Am.  Kep.  199, 
also  cited  by  counsel  for  plaintiffs  in  error,  is  quite  in  point.  Otis 
was  clerk  of  the  board  of  supervisors,  an  office  answering  pretty 
much  to  our  county  clerk.  Under  their  system  this  officer  has  the 
custody  of  certain  public  moneys,  called  redemption  money,  for 
which  he  is  required  to  give  bond.  Otis  was  elected  his  own  suc- 
cessor. He  gave  a  bond  for  each  term,  an  entirely  different  set  of 
securities  going  on  his  last  one.  At  the  close  of  his  second  term 
he  proved  a  defaulter.  A  suit  was  brought  against  him  and  hu 
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sureties  on  the  second  bond.  The  amount  of  his  defalcation  was 
$3,571. 97.  Judgment  was  rendered  against  him  and  his  said  second 
sureties  for  only  $1,412.  The  county  appealed  to  the  Supreme 
Court.  I  quote  from  the  opinion  of  the  court,  by  Cole,  J.,  the 
present  chief  justice:  ^'  On  the  trial  Otis  was  sworn  as  a  witness  on 
beluilf  of  the  defendants,  and  was  allowed  to  testify,  against  the 
objection  of  the  plaintiff,  that  when  he  made  his  settlement  with 
tlie  board  in  January,  1867,  instead  of  having  in  his  hands  the  sum 
lie  reported  and  charged  himself  with  at  the  time,  lie  in  fact  had  only 
$950  or  $960.  There  is  no  controversy  but  that  the  sum  of 
$3,571.97  is  due  the  county  from  Otis,  and  the  only  question  is 
whether  the  sureties  on  the  second  bond  are  liable  for  the  whole 
deficiency. 

On  the  part  of  the  county  it  is  claimed  that  under  the  circum- 
stances the  sui*eties  on  the  second  bond  are  liable  for  this  entire 
amount;  that  as  the  law  required  the  clerk  to  pay  over  to  his  suc- 
cessor in  office  all  redemption  money  in  his  hands,  and  as  he  was 
his  own  successor,  to  whom  he  was  to  pay  over,  the  sureties  on  the 
second  bond  became  Iresponsible  for  his  receiving  from  himself  the 
accumulated  receipts  of  the  former  term  and  for  his  having  in  his 
possession  the  amount  by  him  reported  as  in  his  hands,  as  well  as 
for  the  faithful  disbursement  of  that  amount  during  his  second 
term.  The  court  below  negatived  this  view  of  the  liability  of  the 
sureties  upon  the  second  bond,  in  effect  holding  in  the  various  in- 
structions given  the  jury  that  the  sureties  upon  that  bond  were  only 
responsible  for  the  amount  of  defalcation  occiinnng  during  the  term 
for  which  they  became  surety;  that  while  the  settlement  made  by 
Otis  at  the  end  of  his  first  term  showed  that  he  was  then  owing  the 
county  the  sum  of  $3,119.97,  yet  the  sureties  might  reduce  that 
amount  by  showing  that  Otis  was  a  defaulter  at  that  time  and  had 
appropriated  and  converted  a  portion  of  that  sum  to  his  own  use, 
and  that  whatever  sum  he  had  thus  appropriated  and  converted 
should  be  subtracted  from  the  amount  for  which  they  were  sued. 
It  appears  to  us  that  this  was  a  correct  statement  of  the  principles 
of  law  applicable  to  the  facts  of  the  case.  *  ♦  ♦  The  sureties 
on  the  second  bond  became  liable  for  the  faithful  performance  of 
the  duties  of  the  office  by  their  principal  for  the  second  term,  and 
that  he  would  pay  over  all  moneys  remaining  in  his  hands  when 
the  bond  was  executed,  or  which  might  come  into  his  hands.  So 
far  the  court  below  held  them  answerable,  and  a  recovery  has  been 
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had  for  a  breach  of  that  duty.  If  Otis  had  not  the  money  in  his 
hands  which  he  reported  January  7,  1867,  it  was  because  he  had 
preyiously  misapplied  it  in  yiolation  of  his  duty  as  clerk.  And  the 
question  is:  Shall  the  sureties  on  this  bond  be  held  liable  for  de- 
faults which  occurred  in  the  former  term?  Or  must  the  sureties 
in  the  different  bonds  be  responsible  for  the  misconduct  and  defal- 
cation for  each  period  for  which  they  obligated  themselves?  It  is 
a  familiar  principle  '  that  the  obligation  of  a  surety  is  a  matter  of 
strict  law,  and  can  never  arise  by  implication.  The  bond  must 
speak  for  itself,  and  its  language  can  never  be  extended  or  altered 
to  the  injury  of  the  surety.*  *  *  *  It  would  be  a  violation  of 
this  elementary  principle  to  hold  the  sureties  on  the  last  bond  liable 
for  the  defaults  of  the  first  as  well  as  the  second  term."  The  judg- 
ment was  affirmed.  In  other  and  later  cases  before  the  same  court 
the  law  of  this  case  has  been  adhered  to. 

The  Supreme  Court  of  Nevada  decided  the  same  point  in  the 
same  way  in  State  v.  Rhoades,  6  Nev.  352.  This  was  an  action  on 
the  second  bond  of  a  deceased  State  treasurer,  who  had  been  elected 
his  own  successor.  I  quote  from  the  syllabus:  ^'  On  atrial  against 
the  sureties  on  the  official  bond  of  a  State  treasurer  to  recover  for 
defalcation  claimed  to  have  taken  place  within  the  period  covered 
by  the  instrument,  it  is  competent  for  the  defendant  to  show  that 
the  defalcation  occurred  previous  to  the  giving  of  the  bond,  and 
any  testimony  tending  to  support  such  defense  is  relevant  and 
pertinent.  Where  in  an  action  against  the  sureties  on  the  official 
bond  of  a  State  treasurer  for  defalcation,  defendant's  counsel  asked 
a  witness  as  to  the  condition  of  the  treasury  at  a  time  previous  to 
that  covered  by  the  bond,  and  upon  objection  on  the  ground  of 
irrelevancy,  counsel  stated  that  he  proposed  to  show  that  the  de- 
falcation complained  of  took  place  before  the  bond  was  given,  and 
that  to  show  such  fact  it  was  necessary' to  show  the  condition  of 
the  treasury  as  asked,  held,  that  the  exclusion  of  the  question  and 
proposed  testimony  was  error." 

The  Iowa,  Michigan,  Missouri,  New  Jersey  and  United  States 
Circuit  Court  cases  cited  by  counsel  for  plaintiffs  in  error,  as  well 
as  the  late  case  of  Thomait  v.  Blake,  126  Mass.  320,  and  many 
cases  in  the  Supreme  Court  of  the  United  States,  Miller  v.  Stewart, 
9  Wheat.  681;  Farrar  v.  U.  S,  5  Pet.  373;  U.  S.  v.  Boyd,  15  id. 
187;  U.  S.  V.  Linn,  1  How.  104,  and  Bruce  v.  U.  8.,  17  id.  437, 
all  hold  the  same  way. 
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I  close  the  citation  of  anthorities  by  quoting  from  a  recent  text- 
book: '^  The  general  rule,  that  the  liability  of  a  surety  is  measured 
by  the  terms  of  his  contract,  applies  in  its  full  force  to  contracts  of 
suretyship  entered  into  in  the  form  of  official  bonds.  It  is  a  dear 
proposition  on  principle  and  authority  that  the  sureties  on  the  bond 
of  a  public  offijcer  are  liable  only  for  defaults  committed  by  him 
after  the  commencement  of  the  term  of  office  for  which  they  be- 
come his  sureties,  and  that  if  it  should  so  happen  that  the  same 
individual  had  previously  held  the  same  office  under  a  prior  ap- 
pointment, and  had  committed  defaults  during  the  term  of  that 
a})pointment,  those  who  were  his  sureties  on  such  prior  appoint- 
ment must  be  looked  to  for  such  defaults,  and  not  those  who  signed 
liis  bond  on  his  re-appointment.  Their  engagement  is  for  his 
future,  and  not  his  past  conduct;  and  it  would  be  a  gross  imposi- 
tion upon  them,  in  the  absence  of  a  special  stipulation  to  that  effect, 
to  impart  into  their  undertaking  responsibility  for  prior  delinquen- 
cies.    Baylees  on  Sureties  and  Guarantora,  p.  150,  §  9. 

In  the  case  at  bar,  the  date  of  Van  Sickel's  defalcation  is  the 
central  fact  upon  which  the  liability  of  the  plaintiffs  in  error  turns. 
Why  could  it  not  be  proved  the  same  as  any  other  fact?  Under 
the  law  as  it  now  stands  here,  and  in  all  the  Code  States,  no  wit- 
ness is  excluded  on  a^coiint  of  his  interest  in  the  result  of  the  trial. 
But  were  this  not  so,  Van  Sickel  had  no  legal  interest  in  the  result. 
He  had  suffered  default,  and  in  any  event  judgment  must  go  against 
him.  He  had  not  been  cdnvicted  or  even  indicted,  so  far  as  we 
know,  for  the  embezzlement  of  this  money.  There  was  then  no 
legal  objection  to  the  testimony,  or  to  the  person  offered  as  a  wit- 
ness. 

I  therefore  reach  the  conclusion  that  in  giving  the  instruction  set 
out  at  the  commencement  of  this  opinion  and  others  of  like  tenor, 
as  well  as  in  refusing  to  give  instruction  Mo.  1,  as  prayed  by  coun- 
sel for  plaintiffs;  also  in  refusing  to  allow  plaintiffs  in  error  to  prove 
on  the  trial  that  the  defalcation  of  Van  Sickel,  for  which  thev 
were  sued,  was  committed  within  a  prior  term  and  before  they 
became  his  sureties,  the  District  Court  erred. 

There  are  other  and  technical  reasons  why  the  said  judgment 
cannot  stand.  The  principal  defendant.  Van  Sickel,  made  default; 
his  default  was  entered  but  no  judgment  is  rendered  against  him. 
In  any  event,  the  sureties  have  a  right  to  insist  that  judgment  shall 
go  against  their  principal,  if  living,  as  soon  as  it  goes i^^jsinst  them* 
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Again  Lawis  H.  OrameTand  Gharlea  Yoder  seem  to  haye  been 
dropped  o«t  of  the  case  without  any  explanatiaa^  probably  by  mis- 
take of  the  clerk  of  the  District  Court,  aud  a  general  judgment  is 
rendered  aigainst  Oeonrge  Meianer  as  adminLsizatar  of  Gasper  Meis- 
ner,  deceased. 

The  judgment  el  the  District  Court  is  rerersed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  law. 

Beverssd  and  remanded. 


Bx  Paste  McNaib. 

as  Keb.  186.) 

BkUuie — cenairruU&n — uken  mtMeci  i0  inrUnanee. 


A  Btalvto  prohihiliiig  ih»  mle  of  s(>iritaoiia  liqiMm  ftndothecartioLes  of  traffic 
withia  three  milea  of  the  place  of  en j  reUgiotts  eaaembly  in  anj  field  or 
woodland,  without  a  permit  from  the  managers  of  such  asaembly,  is  not 
infringed  by  one  duly  licensed  by  the  authorities  of  a  viHage,  who  sells  such 
artielee  at  a  camp-meeting  held  within  the  village  boundaries-* 

HABEAS  corpus.     Conviction  of  unlawfully  selling  lemonade. 
The  opinion  states  the  case. 

W,  J.  Lamky  for  application. 

H.  H.   WiUon  and  A.  C.  RxchettSy  contra. 

By  the  Court.    The  petitioner  was  convicted  before  a  justice 
of  the  peace  of  selling  two  glasses  of  lemonade  in  the  village  of  Ben- 

• 

netty  and  was  fined  $20  and  costs  and  committed  to  jail  until  the 
same  was  paid.  He  now  presents  his  petition  to  this  court  for  a 
writ  of  habeas  corpus.  It  appears  from  the  record  that  a  camp- 
meeting  was  being  held  in  a  grove  within  the  corporate  limits  of  the 
village  of  Bennett^  and  that  the  petitioner  received  a  license  from 
the  village  authorities  of  said  village  to  establish  a  booth  at  the  en- 
trance gate  of  the  camp  ground  to  sell  lemonade^  and  that  in  pur- 
suance of  such  licenae  he  did  erect  a  booth  and  sell  the  lemonade, 
for  which  he  was  arrested  and  convicted.     The  prosecution  is 

*'9m  d^mmomoedUh  t.  Bearm^  anlUt  460. 
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brought  under  the  proyisionfi  of  an  act  ^'for  the  prevention  of  cer- 
tain immoral  practices/'  approved  February  17,  1877.  Laws  1877, 
Comp.  Stat.  338. 

Section  1  provides  that  no  person  shall  sell  or  expose  for  sale, 
give,  barter,  or  otherwise  dispose  of  in  any  way  or  at  any  place,  any 
spirituous  or  other  liquors,  or  any  article  of  trafl[|c  whatever,  at  or 
within  the  distance  of  three  miles  from  the  place  where  any  relig- 
ious society  or  assemblage  of  people  are  collected  or  collecting  to- 
gether for  religious  worship  in  any  field  or  woodland.  Provided, 
that  nothing  contained  in  this  act  shall  affect  tavern-keepers  exer- 
cising their  calling,  or  distillers,  manufacturers,  or  others,  in  prose- 
cuting their  regular  trades  at  their  places  of  business,  or  any  per- 
sons disposing  of  any  articles  of  provisions,  excepting  spirituous 
liquors,  at  their  residences,  nor  any  persons  having  a  written  permit 
from  the  trustees  or  managers  of  such  religious  society  or  assem- 
blage to  sell  provisions  for  the  supply  of  persons  attending  such 
religious  worship,  their  horses  or  cattle,  such  persons  acting  in 
conformity  to  the  regulations  of  said  religious  assembly  and  the 
laws  of  the  State." 

The  second  section  provides  the  penalty  for  a  violation  of  the  law. 

The  design  of  this  statute  was  not  to  supersede  or  interfere  with 
the  police  regulations  of  a  city  or  village,  but  to  bestow  upon  the 
trustees  of  an  encampment  power  to  supply  such  police  regulations 
to  the  extent  stated  where  they  do  not  otherwise  exist.  Thus  if  a 
camp-meeting  is  located  in  a  field  or  woodland  and  entirely  without 
the  limits  of  a  city  or  village,  any  person  selling  articles  of  food  or 
drink  at  any  other  place  than  their  residence  or  place  of  business 
must  have  a  written  permit  from  the  trustees  or  managers  of  such 
camp-meeting  to  sell  said  articles.  Otherwise  they  will  be  liable 
'under  the  act.  The  object  of  the  statute  is  not  to  grant  a  monop- 
oly of  the  business  of  selling  food  and  drink,  but  to  prevent  dis- 
turbance of  the  meeting.  If  the  meeting  is  located  within  the 
limits  of  a  village  it  will  be  subject  to  the  ordinances  of  such  village, 
and  the  permits  of  the  managers  of  the  meeting  will  be  effective 
only  when  they  are  not  in  conflict  with  such  ordinances.  In  the 
case  at  bar  the  village  authorities  had  authority  to  grant  the  license 
in  question,  and  this  was  sufiScient  authority  to  the  petitioner  to 
pursue  his  business  at  the  place  designated.  The  petitioner  must 
therefore  be  discharged. 

Judgment  accordingly. 


JULY  TERM,   1882.  %^ 


Trassel  v.  Lewis. 


Tbussel  V.  Lewis 

08  Neb.  41&.) 
Boundary  —  praeHcal  loeaHon . 

Two  ownen  of  a  tract  of  land  agreed  in  1864  to  divide  it  aqnally,  established 
the  diviBion.  set  out  a  hed^e  and  fence  apon  it,  cultivated  and  improved  the 
land  witii  reference  to  that  line,  and  both  ftubseqaently  sold  their  interests 
to  third  part  if  s  who  knew  of  that  agreement.  Held,  that  as  the  statute  of 
limitation  had  run.  the  line  might  not  be  questioned,  although  it  did  not 
equal  1 J  divide  tlif  tract.* 

EJECTMENT.     The  opinion  states  the  ease.     The  plaintiff  had 
judgment  below. 

A.  R.  Scott  and  (7.  Gillespie,  for  plaintiff  in  error. 

/.  iJ.  Broody y  for  defendant  in  error. 

Maxwell,  J.  This  is  an  action  of  ejectment  brought  by  Lewis 
against  Trussel  in  the  District  Court  of  Kichardson  county,  to 
recover  possession  of  thirteen  acres  of  land  on  the  west  side  of  the 
north-east  quarter  of  section  6,  township  3,  range  16,  in  Kichardson 
county.  The  case  was  submitted  to  tlie  court  without  the  inter- 
vention of  a  jury  and  judgment  rendered  in  favor  of  Lewis.  It 
appears  from  the  record  that  in  the  year  1860  the  United  States 
conveyed  to  Amelia  Deroin,  a  half-breed  Indian,  the  north  half  of 
section  6,  township  3,  range  16  east,  which  contained  295.95  acres. 
Amelia  being  a  minor,  her  guardian  in  1864  sold  and  conveyed  to 
one  Trowbridge  the  north-east  quarter  of  section  6,  township  3, 
range  16,  and  to  one  Hamsberry  the  nortli-west  quarter  of  the 
section.  Trowbridge  and  Hamsberry  entered  into  possession. 
Whether  the  quarter  section  line  running  north  and  south  through 
the  section  was  known  at  that  time  or  not,  does  not  clearly  appear; 
but  Trowbridge  and  Hamsberry  employed  the  county  surveyor  and 
caused  a  line  to  be  run  across  said  half  section  at  a  point  equidistant 
between  the  east  and  west  lines,  and  agreed  that  this  should  be  the 
division  line  between  them.  They  also  set  a  stone  into  the  ground 
at  each  comer  and  stakes  every  twenty  rods  as  monuments.    Trow- 

*  See  Twmer  t.  Baker  (64  Mo.  218),  27  Am.  Rep.  296,  and  nota,  288 ;  Bwmi  t.  Jiraier  (88 

MIm.  130),  88  Am.  Rep.  818. 
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bridge  set  out  a  hedge  on  this  line  for  a  division  fence,  and  a  rail 
fence  seems  to  have  been  built  thereon  as  a  division  fence.     Both 
parties  cultivated  to  this  fence,  while  Hamsbeny  erected  a  house 
immediately  west  of  the  fence,  and  set  out  an  orchard  the  east  side 
of  which  extended  to  the  fence.     In  1867  Trowbridge  and  wife 
conveyed  the  north-east  quarter  of  the  section  to  one  Danes,  who 
was  informed  of  the  actual  boundary  before  purchasing.     In  1876, 
Danes  and  wife  conveyed  to  the  plaintiff.  In   1867,  Hamsberry  and 
wife  conveyed  the  north-west  quarter  to  one  Arnold,  who  in  1877 
conveyed  to  the  defendant.     Between  1872  and  1876  Danes  notified 
Arnold  that  the  line  agreed  upon  by  Trowbridge  and  Hamsberry 
was  not  the  true  line  and  claimed  the  land  to  the  quarter  section 
line.     There  seems  to  have  been  an  atfceoDipt  at  arbiixation,  but  the 
award  was  not  carried  out  by  either  party.    The  north-east  quarter 
contains  twenty-six  acres  more  than  the  north-west,  and  the  division 
line,  as  agreed  upon  by  Trowbridge  and  Hamisberry,  runs  east  oi  the 
true  line  about  seventeen  rods,  taking  about  thirteen  acres  from 
the  north-east  quarter  and  adding  it  to  the  north-west  and  making 
an  equal  division  of  the  fractional  half  section. 

The  question  to  be  determined  is  the  validity  of  the  agreement 
between  Trowbridge  and  Hamsberry.  There  is  testimony  in  the 
record  tending  to  show  that  Trowbridge  and  Hamsberry  purchased 
the  land  in  question  under  an  agreement  with  the  administrator, 
that  it  was  to  be  equally  divided.  There  is  also  testimony  tending 
to  show  that  the  grantees  of  Hamsberry  were  in  possession  more 
than  ten  years  before  being  disturbed  in  the  possession,  so  that  a 
perfect  title  was  acquired  by  adverse  possession. 

Whether  owners  of  adjoining  lands,  having  agreed  upon  a  divid- 
ing line  between  them,  and  built  fences  upon  the  line  agreed  upon, 
are  estopped  from  changing  the  line  if  afterward  it  is  found  to  not 
conform  to  the  true  line,  is  a  question  upon  which  the  courts  are 
somewhat  at  variance.  Thus  in  Laverty  v.  *Moore,  32  Barb.  347, 
where  two  adjoining  owners  of  land  covered  with  water,  which 
they  were  about  to  fill,  agreed  upon  a  line  between  them,  and  one 
of  them  thereupon  filled  his  part  to  the  line  agreed  upon,  it  was 
held  that  the  other  was  estopped  to  deny  that  the  line  agreed  upon 
was  the  true  one.  And  in  Burdick  v.  ETeivly,  23  Iowa,  515,  where 
the  parties  by  mistake  had  occupied  up  to  a  dividing  fence  on  each 
9ide  for  the  period  of  limitation,  the  bar  of  the  statute  was  held 
to  be  complete. 
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In  the  caae  of  Yeixer  t.  Thaman,  17  Ohio  St.  130,  it  was  held  that 
where  one  of  two  proprietors  respectiyely  of  adjoining  lands  holds 
actual,  continuous,  notorious  aiid  exclusive  possession  up  to  a  cer- 
tain line,  though  not  originally  the  true  one,  for  the  full  period  of 
twenty-one  years,  the  statute  of  limitations  applies  in  his  favor 
and  against  the  adjoining  proprietor,  although  such  mistake  may 
have  grown  out  of  the  mutual  mistake  of  the  parties  as  to  the  true 
line  between  them. 

In  McAfferty  v.  Conover,  1  Ohio  St.  99,  it  was  held  that  where 
adjoining  proprietors  under  a  mutual  mistake  occupy  up  to  and 
acquiesce  in  a  line  other  than  a  true  one  for  a  period  less  than  the 
limitation  fixed  by  statute,  neither  party  as  a  general  rule  is  estopped 
to  assert  title  to  the  true  line.  The  rule  seems  to  be  that  if  parties 
by  mistake  agree  upon  a  line  between  them,  believing  it  to  be  the 
true  one,  and  afterward  the  true  line  is  found,  the  parties  will  not 
be  estopped  to  claim  to  the  true  line  unless  the  action  is  barred  by 
the  statute,  or  some  equitable  ground  of  estoppel  exists.  In  other 
words,  if  a  line,  not  the  true  one,  is  agreed  upon  under  a  mistake 
of  fact,  the  parties  will  not  be  precluded  from  making  the  proper 
correction  and  establishing  the  true  line.  Where  however  the  line 
is  ambiguous  and  uncertain,  if  the  parties  agree  upon  a  line,  and 
mutually  enter  upon  the  occupancy  of  their  lands  in  conformity 
thereto,  and  make  improvements  thereon,  they  will  be  estopped 
from  disputing  the  line  thus  agreed  upon.  Joyce  v.  WilliamSy  26 
Mich.  332  ;  Smia  v.  Hamilton,  20  id.  438 ;  Kip  v.  Norton,  12 
Wend.  127;  27  Am.  Dec.  120;  Houston  y,  S7ieed,lo  Tex.  307; 
Davis  V.  Totonsend,  10  Barb.  333  ;  Knoiolen  v.  Tootliaker,  58  Me. 
174. 

In  the  case  at  bar  the  testimony  tends  to  show  that  Trowbridge 

and  Hamsberry  agreed  upon  the  line  established  by  them  for  the 

purpose  of  dividing  the  fractional  half  section  into  two  equal  parts, 

and  that  the  line  agreed  upon  makes  an  equal  division.   The  division 

was  known  to  all  the  subsequent  grantees  of  both  parties,  and  they 

purchased  with  reference  to  the  same.     This  is  not  a  case  where  a 

mutual  mistake  was  made  as  to  the  true  line,  but  where  the  parties 

agreed  that  the  land  should  be  divided  evenly  without  regard  to 

the  true  line.     This  therefore  is  not  a  case  calling  for  correction  of 

a  mistake,  but  rather  to  sustain  an  agreement  which  has  been  fully 

executed.     We  think  the  testimony  fully  sustains  the  agreement, 

and  the  line  as  established  by  Trowbridge  and  Hamsberry  must  be 
Vol.  XLII  —  97 
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BiiBtained^  particularly  in  view  of  the  fact  that  there  is  teBtimony 

tending  to  show  that  more  than  ten  years  elapsed  before  the  yaliditj 

of  the  agreement  was  questioned.  The  judgment  is  fully  sustained 

by  the  evidence^  and  is  aflirmed. 

JudgTMfU  affirmed. 
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Ag0ney —  to  hU  land  —  authorUy  to  reeehe  pay. 

An  agent  to  aell  land  on  credit  has  no  implied  authority  to  receive  payment 
therefor,  nor  to  receiTe  payment  before  due  or  in  any  thing  bat  money. 

ACTION  for  specific  performance.     The  opinion  shows  the  f acts* 
The  plaintiff  had  judgment  below. 

Dennis  £  Dennis  and  Price  £  Preston,  for  appellants. 

John  W.  Harris  and  A.  0.  Snyder^  for  appellees. 

Oreen,  J.  The  only  question  inyolved  in  this  case  is :  Had 
Henry  P.  Hunter,  under  the  circumstances  which  the  record  shows 
existed,  under  the  authority  conferred  by  William  T.  Mann  on  him 
by  the  paper  dated  March  4,  1863,  a  right  to  receive  in  the  manner 
in  which  he  did,  payment  of  the  five  bonds  executed  to  him  by 
Bobert  Bobinson  on  March  2,  1863,  for  the  purchase  of  the  tract 
of  land  of  one  hundred  and  sixty  acres,  owned  jointly  by  Mann 
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and  Hunter  and  of  the  other  tracts  of  land  named  in  the  agreement 
between  Hunter  and  Robinson  of  date  March  2, 1863  ? 

[Omitting  a  minor  consideration.] 

Some  of  the  text-books  lay  it  down  broadly  ^'  that  an  agent  em- 
ployed to  sell  has  no  authority  as  such  to  receire  payment  of  the 
purchase  money. ''  See  Sngden  on  Vendors  (14th  ed. ;  8th  Am.  ed. 
1873),  vol.  1,  ch.  1,  §  3,  1  11,  p.  70,  bottom  p.  48.  I  apprehend 
that  this  broad  proposition  needs  qualification.  If  the  property  be 
personal  property  the  authority  to  sell  for  cash  would  carry  with  it 
generally  the  power  and  authority  to  receire  the  purchase-money. 
See  Hackney  v.  Jones,  3  Humph.  612  ;  Taylor  y.  Nusbaum,  2 
.  Duer,  302 ;  Higgins  v.  Moony  6  Bosw,  344 ;  Oross  r.  Hawkins,  13 
Vt.  536,  540.  But  if  the  subject-matter  of  the  authority  to  sell 
be  land,  it  is  important  to  determine  accurately  what  is  meant  by 
authority  to  sell.  There  cannot  be  a  perfected  sale  of  land  but  by 
conveyance  ;  and  a  power  of  attorney  under  hand  and  seal  authoriz- 
ing an  agent  to  sell  and  convey  land  for  cash  would  confer  on  the 
agent  the  power  to  receive  in  cash  the  purchase-money,  when  the 
sale  was  made.  See  Peck  v.  Harriott y  6  S.  &  R.  146  ;  9  Am.  Dec. 
415.  On  the  other  hand  a  verbal  or  parol  authority  to  sell  woald 
mean  simply  an  authority  to  contract  to  sell  the  land  ;  for  no  verbal 
or  parol  authority  could  be  given  to  make  a  perfected  sale,  that  is, 
a  conveyance.  Such  authority  must  be  under  seal.  Ordinarily  an 
authority  to  contract  to  sell  would  not  carry  with  it  an  authoritj 
to  collect  the  purchase-money.  See  Mynn  v.  Joliffs,  1  Moo.  &  B. 
327. 

In  Ireland'^,  Thompson,  66  Eng.  Com.  Law  Rep.,  pp.  167  and 
168  (4  Man.  G.  &  S.),  Maule,  J.,  in  speaking  of  this  case, 
says  :  '^  In  the  case  of  Mynn  v.  JoUiffe,  1  M.  &  R.  326,  it  was  de- 
cided that  an  agent  employed  to  sell  an  estate  is  not  as  such 
authorized  to  receive  the  purchase-money.  And  there  is  no  doubt 
that  on  the  sale  of  an  estate  to  imply  such  an  authority  would  be 
most  inconvenient  and  unnecessary ;  it  being  clearly  for  the  interest 
.  of  the  vendor  that  he,  and  not  his  agent,  should  receive  the  piir- 
chase-money  ;  and  no  inconvenience  to  any  one  arising  out  of  the 
limit  to  the  authority  of  the  agent,  which  excludes  his  right  to 
receive  the  money.  The  proper  course  is  clearly  that  the  vendee 
should  retain  the  money  and  the  vendor  the  estate  till  the  con- 
veyance is  made ;  and  thus  neither  of  them  runs  any  risk  of  los- 
ing the  money." 
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These  general  views  seem  to  me  emineutly  sound ;  and  as  I 
understand  the  case  of  Ptck\.  Man- tot,  6  S.  &  R.  140;  9  Am. 
Dec.  415»  they  are  the  views  entertained  by  that  court,  though  not 
so  expressed  in  that  case. 

Sugden,  to  sustain  his  general  proposition,  refers  also  to  Pole  v. 
L'tcutkf  28  Beav.  562,  but  I  have  not  access  to  this  case.  Doubtless 
there  are  some  cases  where  a  parol  or  verbal  authority  to  sell  land 
would,  under  the  circumstances,  be  held  to  confer  authority  to 
receive  the  cash  payment  on  the  sale  of  the  land  being  made.  Thus 
if  an  auctioneer  be  verbally  authorized  to  sell  a  lot  at  public  sale 
upon  certain  terms,  one  of  which  was  that  ten  per  cent  of  the  pur- 
chase-money should  be  paid  in  cash  on  the  day  of  sale,  the  auc- 
tioneer has  authority  to  receive  this  cash  payment ;  as  the  court 
says :  ^*  His  authority  to  receive  the  stipulated  deposit  cannot  be 
questioned.  He  receives  the  deposit  not  merely  as  the  agent  of  the 
seller.  He  is  bound  to  keep  it  for  the  indemnity  of  the  purchaser 
until  the  latter  is  enabled  to  look  into  the  title  proposed  to  be 
conveyed  to  him  and  decide  on  its  sufficiency,  or  until  the  lapse  of 
time  limited  for  the  purpose  in  fixing  the  day  for  the  payment  and 
security  for  the  residue  of  the  price." 

So  in  the  case  of  ^erdy  v.  Origsby,  9  Leigh,  887,  a  decree  was 
rendered  which  impliedly  affirmed  that  an  agent  who  had  been  ap- 
pointed  by  a  verbal  authority  to  sell  land  had,  under  the  circum- 
stances appearing  in  that  case,  authority  to  receive  the  casli  pay- 
ment. The  court  says  not  one  word  on  this  subject ;  and  this 
inference  is  to  be  drawn  only  from  the  decree.  The  reporter  too 
fails  to  state  what  the  circumstances  or  evidence  was  ;  in  stating 
the  law  he  merely  says  :  '*  In  the  opinion  of  the  court  below,  as  of 
this  court,  the  evidence  established  that  John  Green  was  authorized 
by  Charles  to  make  such  a  contract  as  was  made  with  the  complain- 
ant.''  The  contract  which  was  made  was  a  sale  of  two  lots  for 
t425,  of  which  $250  was  to  be  paid,  and  as  the  agreement 
states,  was  paid  in  cash  to  John  Green.  So  far  as  I  can  see  there 
was  no  authority  from  any  thing  appearing  in  this  case  to  justify 
the  reporter  in  stating  in  the  syllabus  of  this  case,  that  so  broad  a 
proposition  was  held  in  it,  as  that  '^when  the  owner  of  lands 
authorized  another  to  make  a  contract  for  the  sale  thereof,  the 
authority  of  the  agent  to  receive  so  much  of  the  purchase-money 
as  is  to  be  paid  in  hand  is  a  necessary  incident  to  the  power  to  sell. '' 
Nothing  of  the  sort  is  said  by  the  court ;  and  no  such  broad  propo- 
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flition  can  possibly  be  inferred  from  the  statement  of  the  case  or 
the  decree  entered. 

But  be  this  as  it  may,  there  is  certainly  nothing  in  this  or  in  any 
other  case,  which  I  have  seen,  that  gives  any  countenance  to  the 
idea  that  a  simple  parol  authority  to  sell  land,  or  what  is  the  same 
thing,  to  make  a  contract  of  sale,  would  impliedly  authorize  the 
^ent  making  the  sale  to  receive  the  deierred  payments  of  the  pur- 
chase-money. Such  implication  would  be  entirely  unnecessary  m 
order  for  tlio  agent  to  execute  the  authority  conferred  on  him ; 
iind  on  every  correct  principle  it  could  not  be  made.  In  such  case 
it  is  clear  that  no  authority  to  the  agent  to  collect  any  deferred  in- 
stallments of  the  purchase-money  can  be  inferred. 

In  this  case  not  only  waa  no  authority  given  by  Mann  to  Hunter 
to  collect  these  deferred  payments ;  but  the  paper  which  Mann 
signed  seems  to  me  to  go  much  further  than  was  necessary,  and 
clearly  to  negative  the  idea  that  Hunter  was  to  collect  the  deferred 
payments  if  he  sold  the  land.  The  language  used  is:  ^'That 
should  H.  F.  Hunter  sell  said  land,  I,  William  T.  Mann,  will  in- 
dorse said  sale  and  take  my  interest  in  money  or  bonds  as  contracted 
by  said  H.  Hunter. '^  It  is  perfectly  obvious  that  the  bonds  here 
referred  to  are  the  bonds  for  the  purchase-money  of  the  land  when 
sold.  Mann  stipulates  here  expressly  that  his  share  of  these  bonds 
was  to  be  given  to  him,  which  is  utterly  inconsistent  with  the  idea 
that  all  these  bonds  were  to  be  collected  by  Hunter.  But  even  had 
there  been  express  authority  given  by  Mann  to  Hunter  to  collect  the 
deferred  payments  of  the  purchase-money  when  the  land  was  sold, 
yet  he  would  have  had  no  authority  to  collect  it  in  the  manner  in 
which  he  did,  that  is,  before  it  was  due,  receiving  for  it,  according 
to  the  deposition  of  the  purchaser,  Robinson,  cattle,  horses,  sheep 
and  notes  of  third  parties,  which  were  payable  to  Robinson.  An 
^ent,  authorized  to  receive  money  or  collect  a  debt,  cannot  receive 
another  thing,  as  a  house  or  a  bond  of  a  third  person  in  discharge 
of  a  debt.  See  WUkbison  v.  HoUoway,  7  Leigh,  284 ;  Oulleti  v. 
Lmois,  3  Stew.  (Ala.)  27  ;  Wiley  \.  Mahood,  10  W.  Va.  221.  Tiiese 
were  cases  of  attorneys-at-law,  who  being  authorized  to  collect 
debts,  received  payment  in  something  else  than  money ;  but  thej 
show  that  the  principle  is  just  as  applicable  to  any  other  agent  as  to 
attomeys*at-law.  Indeed  they  are  based  on  the  ground  tliat  the 
authority  of  an  attomey-at-law  is  the  same  as  that  of  any  other 
agent  to  collect  a  debt. 
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The  collection  too  of  a  debt  before  it  is  due,  by  an  agent  author- 
ized to  collect  a  debt,  is  generally  a  violation  of  his  duty  ;  and  the 
person  who,  knowing  his  authority,  pays  him  money  in  this  way,  is 
responsible  if  the  money  is  not  paid  to  the  principal.  ParfUhtr  v. 
GaUsiett,  13  East,  432. 

In  this  case  the  payment  by  Robinson  to  Hunter,  even  had  he 
been  authorized  to  collect  the  deferred  payments  of  the  purchase- 
money  coming  to  Mann,  would,  because  of  tKeir  manner  of  pay- 
ment, have  been  a  fraud  on  Mann,  and  this  would  have  been  the 
case  more  especially  as  Robinson  knew  that  Hunter  ha<l  concealed 
from  Mann  the  fact  that  he  had  sold  the  land.  This  Robinson 
knew,  for  he  had  read  the  paper  signed  by  Mann,  which  on  its  face 
shows  that  he  was  designedly  kept  in  ignorance  of  this  sale  by  Hun- 
ter. This  ought  to  have  put  Robinson  on  his  gu'anl ;  and  even 
had  Hunter  been  authorized  to  collect  the  purchase-money,  he  was 
under  the  circumstances  certainly  bound  not  to  pay  the  purchase- 
money  to  Hunter  until  it  became  due,  and  then  in  money  only. 
The  payment  of  it  in  horses,  cattle  and  sheep  in  part  before  it  was 
due  was,  it  seems  to  me,  under  these  circumstances,  a  fniud  on 
Mann ;  for  Robinson  knew,  or  ought  to  have  known,  that  if  he, 
Hunter,  received  this  purchase-money  in  this  way,  he  would  appro- 
priate all  so  received  to  his  own  use  in  fraud  of  his  principal, 
Mann. 

[Omitting  minor  matters.] 

For  these  reasons  the  decree  of  the  Circuit  Court  of  Greenbrier 
county  of  November  11,  1879,  is  reversed  and  annulled  ;  and  the 
appellants  must  recover  of  the  appellee,  Robert  Robinson,  their 
costs  in  this  court  expended  ;  and  this  court  proceeding  to  render 
such  decree,  as  the  Circuit  Court  ought  to  have  rendered,  is  of 
opinion  that  the  plaintiffs  are  entitled  to  have  a  specific  execution 
of  the  contract  made  by  Henry  F.  Hunter  with  Robert  Robinson 
on  March  2, 1863,  so  far  as  the  tract  of  land  mentioned  in  it,  known 
as  the  Oasling  tract,  of  one  hundred  and  sixty  acres,  is  concerned, 
and  that  in  order  that  this  may  be  done  it  should  be  ascertained 
what  was  the  relative  value  of  Wm.  T.  Mann's  interest  in  said 
tract  of  land  as  compared  with  the  other  real  estate  named  in  said 
contract,  and  that  the  fair  price  of  Wm.  T.  Mann's  interest  in 
said  tract,  according  to  the  terms  of  this  contract,  should  be  ascer- 
tained, and  if  it  should  be  shown  that  the  $5,000  named  in  said 
contract  was  the  valuation  put  on  said  lands  by  the  parties  to  said 
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contract  in  reference  to  Confederate  cnrrencj  as  the  standard  of 
Taluey  then  said  price  shoald  be  reduced  to  its  true  value.  And 
when  said  price  has  been  ascertained  by  the  court,  upon  its  pay- 
ment to  the  plaintiffs  in  such  reasonable  time  as  the  court  may  &l, 
this  defendant,  Robert  Robinson,  will  be  entitled  to  a  conveyance 
of  the  interest  of  the  dcTisees  or  heirs  of  William  T.  Mann  in  said 
parcel  of  land.  And.  if  said  price  and  the  interest  thereon  so 
ascertained  is  not  paid  in  such  reasonable  time,  so  much  of  said 
land  as  was  owned  by  the  said  William  T.  Mann  should  be  sold  as 
will  pay  this  price  and  interest'  thereon.  And  this  cause  is  re- 
manded to  the  said  Circuit  Court  of  Greenbrier  county  to  be  pro- 
ceeded with  according  to  this  opinion  and  further  according  to  the 
principles  governing  courts  of  equity. 

Decree  reversed;  causs  rmnanded. 
The  other  judges  concurred. 


COHPTON  y.    GlLMAK. 

(19  W.  Va.  8M.) 

NegaHable  imtrumerU  —  check  —  dek^  in  preeerUing. 

The  necessity  for  presenting  a  check  for  payment  may  be  waited  by  the  eoo- 

dact  and  repraseatationB  of  the  drawer. 
Delay  in  pretMnting  a  check  for  payment  is  immaterial  nnlese  it  itgaies  the 

drawer. 

SUIT  on  a  draft.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

George  Loomin,  for  appellant. 

David  D.  Johnson,  for  appellee. 

Patton,  J.  B.  S.  Compton  brought  a  suit  in  equity  with  foreign 
attachment  against  C.  Coville  to  recover  the  amount  of  a  certain 
draft  held  by  him  and  accepted  by  Coville.  Coville  answered  al- 
leging payment  of  the  draft  and  claiming  that  Compton  was  in- 
debted to  him  by  reason  of  a  check  for  $1,000  on  the  Toledo 
Savings  Bank  of  Ohio,  and  praying  for  affirmative  relief  under 
section  35,  chapter  125  of  the  Code  of  18G8.     It  appeared!  that  the 
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draft  had  been  paid  by  CoTille;  and  the  Circuit  Court  of  Wood 
county,  in  which  the  cause  was  pending,  decreed  in  favor  of  Coville 
for  the  amount  of  said  check  with  interest  from  its  date.  From 
this  decree  Gompton  appealed  to  this  court.  It  appears  from  the 
evidence  that  Compton  was  indebted  to  Coville  in  the  sum  of  ' 
$6,730,  and  that  in  payment  of  that  sum  he  gave  to  Coville  various 
checks  upon  the  Toledo  bank  and  other  banks  in  full  of  the  sum 
due  on  said  indebtedness.  Amongst  other  checks  he  gave  one  on 
the  Toledo  Savings  Bank  for  12,800,  dated  November  30,  1870. 
There  is  no  dispute  about  the  fact,  that  Coville  remitted  this  check 
to  that  bank  indorsed,  and  drew  out  of  that  institution  $1,800  of 
said  amount;  and  the  controversy  in  this  case  is  as  to  what  became 
of  the  balance  of  that  amount  —  $1,000,  whether  it  was  drawn  by 
Coville  or  whether  it  was  drawn  by  Compton.  If  drawn  by  Coville 
the  decree  of  the  Circuit  Court  of  Wood  county  is  erroneous;  but 
if  drawn  by  Compton,  the  decree  is  right 

The  evidence  shows  that  Coville  and  Compton  were  friends  and 
had  mutual  business  relations  and  large  business  transactions;  that' 
after  Compton  had  given  the  said  check  ho  wrote  to  Coville,  under 
date  of  "  Monroe,  March  12,  1870,'*  that  there  was  a  certain  quan- 
tity of  oil  (they  were  engaged  in  the  oil  business),  which  he  thought 
he  could  buy;  and  if  Coville  would  leave  the  amount  of  the  check 
for  his  benefit  in  the  Toledo  bank  to  be  used  in  that  purchase,  he 
would  allow  him  twelve  per  cent  payable  in  advance.  In  pursuance 
of  this  proposition  on  the  22d  of  December,  1870,  the  parties  met 
and  exchanged  checks,  Coville  giving  to  Compton  his  check  on  the 
Toledo  bank  for  $1,000  and  Compton  in  exchange  for  that  check 
giving  to  Coville  his  check  for  a  similar  sum.  Compton  claims, 
that  it  being  determined  a  few  days  after  this  transaction,  that  the 
check  to  him  would  not  be  needed,  he  and  Coville  met  and  it  was 
agreed  that  these  checks  should  be  destroyed,  and  that  in  fact  he 
destroyed  Coville's  check  to  him.  Coville  on  the  contrary  claims, 
that  Compton  drew  the  money  on  this  check,  and  that  he  still  re- 
tained Compton's  check.  This  transaction  occurred  in  December, 
1870.     The  suit  was  instituted  in  September,  1875. 

The  books  of  the  Toledo  Savings  Bank,  while  they  show  that  the 
whole  amount  of  the  $2,800  was  dra¥m  out  of  the  bank, do  not  show 
who  drew  the  money.  The  checks  themselves  show  that  Coville 
drew  $1,800,  but  whether  Compton  drew  the  balance  —  $1,000  — 
on  Ooville's  check,  or  Coville  himself  drew  that  sum,  the  books  do 
Vol.  XLII  —  98 


778  WEST  VIRGINIA, 


Comptoo  ▼.  Gilman. 


not  show.  When  Goville  received  Compton's  cheek  for  $2,800^  he 
indorsed  it  and  sent  it  to  the  bank.  Instead  of  the  cashier  charg- 
ing Compton  with  that  amount  and  crediting  Goville  with  a  like 
sum,  he  simply  retained  the  check  without  making  any  entry  on 
the  books  of  the  concern;  and  when  Goville  checked  upon  the  bank 
he  would  for  the  amount  of  the  check  fill  up  a  check  and  sign 
Gomptou's  name  to  it  and  charge  Gompton  with  so  much  money 
drawn  out  of  hank.  \Vhile  the  books  therefore  do  not  show  how 
this  mouey  was  drawn  out  of  the  bank,  the  checks  themselves 
would;  but  while  two  checks,  showing  that  Goville  drew  out  of  the 
bank  on  his  own  checks  tl,800,are  produced  in  evidence,  the  third 
check  for  $1,000  is  not  produced.  That  check  would,if  produced, 
settle  this  controversy. 

It  seems  that  after  the  institution  of  this  suit, the  assistant  cashier 
of  the  bank,  through  whom,  so  far  as  the  bank  was  concerned,  all 
this  matter  was  transacted,  and  who  was  also  the  financial  agent  of 
Compton,  obtained  at  Gompton's  solicitation  the  checks,  by  which 
'this  fund  was  drawn  from  the  bank,  and  delivered  them  to  the  at- 
torney of  Gompton  in  Toledo,  who  transmitted  them  to  Gompton's 
attorney  in  West  Virginia.  Goville,  with  a  view  to  the  assertion  of 
his  claim  in  this  suit,  wrote  to  the  bank  for  the  checks  and  threat- 
ened suit  if  they  were  not  produced.  The  bank  then  called  on  the 
parties  to  whom  the  checks  had  been  delivered  for  their  return. 
Two  of  them,  about  which  there  is  no  dispute,  were  returned;  the 
other  if  returned,  about  which  the  evidence  is  not  satisfactory,  has 
been  misplaced  and  cannot  be  produced.  It  is  a  singular  fact  that 
while  these  checks  in  the  light  of  the  present  litigation  were  in 
the  possession  of  the  financial  agent  of  Gompton,  obtained  by  him 
with  reference  to  the  litigation,  turned  over  to  his  attorney  in  To- 
ledo, and  transmitted  by  him  to  the  attorney  in  West  Virginia,  yet 
although  the  deposition  of  this  agent  is  taken  as  to  what  the  bank 
books  show  as  to  this  money,  and  the  deposition  of  the  attorney  m 
Toledo  as  to  the  return  of  these  checks  to  the  bank,  was  taken, 
neither  of  them  undertakes  to  say  what  the  missing  check  showed 
as  to  who  received  the  amount  of  it.  The  attorney  in  West  Vir- 
ginia was  not  examined  at  all  on  the  subject.  It  is  conceded  that 
a  check  was  given  by  Gompton  to  Coville  for  $2,800;  that  a  short 
time  thereafter  Goville  gave  to  Gompton  his  check  for  $1,000,  and 
at  the  same  time  Gompton  gave  his  check  to  Goville  for  the  same 
sum  and  in  consideration  of  the  other  check.     It  is  obvious  that  in 
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this  arrangement  it  was  intended^  that  Compton  should  have  the 
l)euofit  of  that  sum  of  money^  and  that  while  he  at  the  same  time 
gave  his  check  to  GoviUe^  he  was  not  expected  to  use  it  by  present- 
ing it  to  the  bank  as  checks  are  usually  ])resented  for  payment;  but 
that  he  was  to  hold  the  check  merely  as  evidence  of  Compton's  liai- 
bility  to  him  for  that  sum^  to  be  presented  or  not  as  the  circum- 
stances of  the  future  might  determine.  Upon  any  otiier  theory 
the  exchange  of  checks  would  be  useless,  as  the  presentation  of  both 
would  put  th*  parties  just  where  they  were  before  the  exchange  of 
checks  took  place. 

[Omitting  question  of  fact] 

But  it  is  claimed  that  there  is  no  evidence  of  a  presentation  of 
this  check  to  the  bank  for  payment  and  notice  of  non-payment  to 
Compton,  and  that  therefore  Covilie  is  not  entitled  to  recover  upon 
the  check.  It  is  true  that  it  is  a  general  rule^that  the  holder  of  a  check 
has  no  recourse  upon  the  drawer  until  it  has  been  presented  to  the 
bank  and  payment  refused,  and  such  presentment  and  refusal  are 
essential  preliminaries  to  an  action  against  him.  The  fact  that  the 
clieck  is  presumed  to  be  drawn  against  de]>08ited  funds  makes  it  of 
great  importance  that  a  check  should  be  presented,  and  that  the 
drawer  should  be  notified  of  non-payment,  in  oixler  that  ho  may 
8j)eedily  inquire  into  the  causes  of  refusal  and  be  placed  in  a  position 
to  secure  his  funds  which  are  deposited  in  the  bank.  2  Dan.  Neg. 
Inst.,  §  1686;  2  Pars.  Notes  and  Bills,  71;  Marker  y.  Anderaony  21 
Wend.  372;  Cox  v.  Bnone,  8  W.  Va.  510;  s.  c,  23  Am.  Kep.  h27; 
PuTceU  Y.  Allemong,  22  Gratt.  739.  But  while  it  is  settled,  that  a 
check  should  be  presented  promptly  to  the  bank  for  payment,  other- 
wise the  drawer  will  not  be  responsible  and  no  action  can  be  main- 
tained against  him  upon  the  check,  it  is  equally  well  settled  that 
the  necessity  for  such  presentment  may  be  waived  by  the  repre- 
sentations and  conduct  of  the  drawer.  What  representation  and 
conduct  are  sufficient  to  dispense  with  the  prompt  presentation  of 
the  check  are  matters  of  fact,  to  be  determined  under  the  circum- 
stances of  each  case.  2  Pars.  Notes  and  Bills,  71,  72;  DevendorJ 
V.  West  Virginia  Oil  Co,y  17  W.  Va.  174;  Commercial  Bank  v. 
Hughes,  17  Wend.  94;  Franklin  t.  Vanderpool,  1  Hall,  78;  Cox  v. 
Boone,  8  W.  Va.  610;  s.  c,  23  Am.  Rep.  627. 

It  has  been  held,  that  unless  a  check  is  promptly  presented  for 
payment  at  the  bank,  the  drawer  is  dischaiged  from  liability 
whether  any  injury  has  been  sustained  by  him  by  reason  of  the 
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failure  to  present  or  not.  Marker  y.  Anderaan^  21  Wend.  372;  t 
Pars.  Notes  and  Bills,  74;  Ford  v.  McGlung,  6  W.  Va.  156.  Bat 
I  think  it  may  be  regarded  as  settled  now,  that  the  drawer  of  a 
check  is  not  released  simply  by  the  failure  to  present  the  check  at 
the  bank  promptly.  He  must  show  that  by  such  failure  he  was  in- 
jured or  suffered  loss.  2  Pars.  Notes  and  Bills,  74;  Cox  v.  Baone^ 
8  W.  Va.  610;  8.  c,  23  Am.  Rep.  627;  Bell  v.  Alexafidery  21  Grat 
1;  2  Dan.  Neg.  Inst,  §  1587.  It  is  not  pretended  in  this  case,  that 
Goville's  failure  to  present  the  check  occasioned  any  loss  or  damage 
to  Compton.  The  only  question  is,  whether  the  delay  in  itself  dis- 
charged Compton  from  liability  on  the  check.  Upon  principle  and 
authority  such  delay  did  not  discharge  him.  But  it  raises  a  strong 
pre8um]>tion,  that  in  some  way  the  amount  originally  due  by  that 
check  was  satisfied,  which  presumption  would  be  conclusive  under 
ordinal^  circumstances;  but  in  this  case  it  is  overcome  by  the  facts 
before  referred  to,  amongst  wliich  is  the  letter  of  Compton  projws- 
ing  to  pay  twelve  per  cent  for  the  use  of  this  money  and  the  ex- 
change of  checks  under  the  circumstances,  the  very  nature  of  which 
exchange  constituted  a  valid  excuse  for  not  presenting  the  check 
for  payment  and  accounts  for  the  delay. 

I  am  of  opinion  to  affirm  the  decree  of  the  court  below  with  costs 

to  the  appellee  and  damages  according  to  law. 

Decree  affirmed 
The  other  judges  concurred. 


WiLSOK  V.  City  of  Whbeukg. 

(19  W.  Va.  8».) 

eorperatien  —  negUffenee — of  etnUraeior — in  InMSngMwer, 

Where  a  dangeroas  excavation  is  made  in  a  city  street  and  left  open  withovt 
proper  guards,  covering  or  lights,  by  a  contractor  with  the  city  for  bnilding 
a  sewer,  the  city  is  liable  to  a  person  injored  directly  thereby,  although  it 
had  no  immediate  control  over  the  workmen,  and  had  stipulated  in  the  coo- 
tract  that  proper  precautions  should  be  taken  by  the  contractor  for  the  pro- 
tection of  the  public,  and  that  he  should  be  liaUe  for  accidents  occasioned 

by  his  neglect  * 

•- 

*  See  aty  of  LoQaruport  t.  Dick  (70  Ind.  6S),  86  Am.  Rep.  1611.  Also  Jfayor,  eCe.,  ▼■ 
(yDomun  (fiSMd.UO).  8OAm.B0p.aS6;  KUUtr.CUwofMQwaukeem'WiB,  IfSKMAiL 
B0P.78O. 
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ACTION  for  damages  for  personal  injury  by  falling  into  an  exca- 
vation in  a  public  street.     The  opinion  shows  the  facts  suffi- 
ciently.    The  plaintifiF  had  judgment  below. 

G^earge  W.  Jeff&rs,  for  plaintiff  in  error. 
B,  B.  DaveneTy  for  defendant  in  errror. 

Haymokd,  J.  As  the  questions  raised  by  the  defendant's  third, 
fifth  and  sixth  bills  of  exceptions  are  similar  in  principle,  I  propose 
to  consider  the  matters  arising  upon  these  bills  of  exceptions 
together.  By  the  defendant's  third  bill  of  exceptions  it  appears 
that  the  defendant  asked  the  court  to  instruct  the  jury  as  follows  : 
"That  a  municipal  corporation  is  not  liable  in  damages  forinjurit^s 
received  by  third  persons  occasioned  by  the  carelessness  or  negli- 
gence of  workmen  engaged  in  grading  a  street  under  the  direction 
of  a  person  or  persons  who  have  entered  into  a  contract  with  the 
corporation  in  conformity  with  a  plan  referred  to  in  the  contract, 
for  a  specific  sum  to  be  paid  by  the  corporation.  A  recovery  for 
such  an  injury  can  only  be  had  against  the  person  or  persons  guilty 
of  the  negligence  or  carelessness  causing  the  injury."  By  the  de- 
fendant's fifth  bill  of  exceptions  it  appears  that  the  defendant 
pi*ayed  the  court  to  instruct  the  jury  as  follows  :  "That  if  the  jury 
believe  from  the  evidence  that  the  injury  complained  of  by  the 
plaintiff  was  caused  by  the  fall  of  the  plaintiff  into  a  drain  or  ditch 
left  open  at  night  by  contractors  with  said  cyty  for  the  grading  of  a 
street,  and  that  said  street  for  the  time  being  was  in  the  possession 
or  occupancy  of  said  contractors,  then  the  city  is  not  liable  in  this 
suit."  By  the  defendant's  sixth  bill  of  exceptions  it  appears  that 
the  defendant  prayed  the  court  to  instruct  the  jury  as  follows  : 
"  That  a  municipal  corporation  is  not  liable  to  third  persons  in 
damages  for  injuries  occasioned  by  the  carelessness  or  negligence  of 
contractors  with  it,  or  of  their  agents  or  servants.  The  remedy  is 
against  the  contractor  alone." 

Each  and  all  of  these  three  last  named  instructions  prayed  by  the 
defendant,  it  appears  by  the  three  last  named  bills  of  exceptions, 
the  court  refused  to  give  to  the  jury.  It  is  a  principle  of  nearly 
universal  acceptation  in  this  country  that  when  a  town  is  incorpo- 
rated and  is  given  control  over  the  streets  and  walks  within  its  cor- 
porate limits,  and  is  empowered  to  provide  the  me^ns  to  make  and 
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repair  them,  the  corporation  not  only  assumes  this  duty,  but  by 
implication  agrees  to  perform  it  for  the  benefit  and  protection  of 
all  who  may  have  occasion  to  make  use  of  these  public  easements  ; 
and  that  for  failure  in  the  discharge  of  this  duty  the  corporation 
is  responsible  to  the  party  injured.  Coolcy  on  Torts,  625,  notes  2 
and  3  ;  Weightman  v.  Washington^  1  Black,  39;  Chicago  v.  Robhin^j 
2  id.  418  ;  Sebraska  v.  Campbell^  id.  590  ;  Springfield  v.  Le  Claire, 
49  111.  476  ;  Weet  v.  Tnisiees  of  the  Village  of  Brockpori,  16  N.  Y. 
161,  note  and  numerous  other  cases  cited  in  the  opinion  of  Judge 
Selden  ;  Mayor  v.  Furze,  3  Hill,  612 ;  Butson  v.  Mayor,  5  Seld. 
168  ;  2  Dill.  Mun.  Corp.,  911  to  915,  and  note  2  commencing  at 
page  915  ;  Storrs  v.  Utica,  17  N.  Y.  104. 

Judge  Dillon  in  his  work  on  Municipal  Corporations,  in  section 
789,  says  :  '^It  may  be  fairly  deduced  from  the  many  cases  upon 
this  subject  referred  to  in  the  notes,  that  in  the  absence  of  an 
express  statute  imposing  the  duty  and  declaring  the  liability,  mu- 
nicipal corporations  proj^er  having  the  powers  ordinarily  conferred 
upon  them  respecting  bridges,  streets  and  sidewalks  within  their 
limits,  owe  to  the  public  the  duty  to  keep  them  in  a  safe  condition 
for  use,  in  the  usual  mode,  by  travellers,  and  are  liable  in  a  civil 
action  for  special  injuries  resulting  from  neglect  to  perform  this 
duty.    Such  a  duty  and  liability  ai*e  considered  to  exist,  without  a 
positive  statute,  when  the  following  conditions  concur:     1.  The 
place  in  question,  whether  bridge,  sidewalk  or  street,  must  be  one 
which  it  is  the  duty  of  the  corporation  to  repair  or  keep  in  a  safe 
condition ;  and  this  duty  (to  keep  in  repair)  if  not  specifically  en- 
joined, must  arise  upon  a  just  construction  of  the  charter  or  stat- 
utes applicable  to  the  cori)oration.     2.  This  duty  or  burden  must 
jipj)ear  upon  a  fair  view  of  the  charter  or  statutes  to  be  inferred,  or 
rest  upon  the  municipal  corporation  as  such,  and  not  upon  it  as  an 
agency  of  the  State,  or  upon  its  ofiicers  as  independent  public 
officers.     (This  however  in  general  appears  sufllciently  where  the 
municipality  sought  to  be  made  liable  exists  under  a  special  charter 
or  general  act,  which  confers  upon  it  i^culiar  jwwers  and  privileges 
as  respects  streets,  their  control  and  improvement,  not  possessed 
throughout  the  State  at  large  under  its  general  enactments  con- 
cerning ways).     3.  The  power  to  perform  the  duty  of  maintaining 
the  streets  in  a  safe  condition  by  authority  to  levy  taxes  or  impose 
local  assessments  for  the  purpose,  must  be  (as  it  almost  always  is) 
conferred  upon  tlie  corporation.     Where  the  duty  to  keep  streets  in 
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repair  is  in  terms  enjoined  upon  the  corporate  authorities,  and  they 
are  supplied  with  the  means  to  perform  it,  there  is  little  difficulty, 
we  think,  in  holding  the  corporation  liable  on  the  general  princi- 
ples of  the  law  without  an  express  statute  declaring  the  liability  to 
a  civil  action  by  any  one  specially  injured  by  its  neglect  to  discharge 
this  specific  duly.  But  where  the  duty  to  repair  is  not  specifically 
enjoined,  aud  an  action  for  damages  caused  by  defective  streets  is 
not  expressly  given,  still  both  the  duty  and  the  liability,  if  there  be 
nothing  in  the  charter  or  legislation  of  the  State  to  negative  the 
inference,  has  often,  and  in  our  judgment,  properly  been  deduced 
f  i'om  si)ecial  powers  conferred  upon  the  corporation  to  open,  grade, 
improve  and  exclusively  control  public  streets  within  their  limits, 
and  from  the  means,  which  by  taxation  and  local  assessments  the 
law  places  at  its  disposal  to  make  it  discharge  this  duty. 

'^  The  municipal  corporation  is  not  an  insurer  against  accidents 
upon  the  streets  and  sidewalks.  Nor  is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for,  actionable.  It  is  sufficient  if  the 
streets  (which  includes  sidewalks  and  bridges  thereon)  are  in  a 
reasonably  safe  condition  for  travel  in  the  ordinary  modes  by  night 
as  well  as  by  day,  and  whether  they  are  so  or  not  is  a  practical  ques- 
tion to  be  determined  in  each  case  by  its  particular  circumstances. 
The  ground  of  the  action  is  either  positive  i^isfeasance  on  the  part 
of  the  corporation,  its  officers  or  servants,  or  by  otliers  under  its 
authority,  in  doing  acts  which  cause  the  streets  to  be  out  of  repair, 
in  which  case  no  other  notice  to  the  corporation  of  the  condition  of 
the  streets  is  essential  to  its  liability  ;  or  the  ground  of  the  action 
is  the  neglect  of  the  corporation  to  put  the  streets  in  repair,  or  to 
remove  obstructions  therefrom,  or  to  remedy  causes  of  danger 
occasioned  by  the  wrongful  acts  of  others." 

In  the  case  of  iSa?ot/c)'  v.  Corse,  17  Gratt.  230,  it  was  held 
accoi*ding  to  the  seventh  and  eighth  sections  of  the  syllabus  as  fol- 
lows :  *'  7.  A  public  officer  is  not  responsible  to  third  persons  for 
the  negligence  or  default  of  his  official  subordinates.  8.  This 
principle  of  exemption  from  liability  for  the  default  of  its  officers 
is  not  extended  to  municipal  corporations,  where  the  authority, 
though  for  the  accomplishment  of  objects  of  a  public  nature  and 
for  the  benefit  of  the  public,  is  one  from  the  exercise  of  which 
the  corporation  derives  a  profit,  or  where  the  duty  may  be  pre- 
sumed to  be  enjoined  upon  the  corporation  in  consideration  of 
privileges  granted."      Sec  the  opinion  of  Judge  Joynbs  in  this 
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case,  who  delivered  the  unanimous  opinion  of  the  oourt  at  pages 
241,  242. 

In  the  case  of  City  of  Richtnond  v.  Long's  Adm^rs,  17  Gratt. 
375,  it  was  held  accoitiing  to  the  third  section  of  the  syllabus  as 
follows :  ''3.  Municipal  corporations  in  discharge  of  ministerial  or 
specified  duties,  assumed  in  consideration  of  the  privileges  conferred 
by  their  charter,  are  liable  for  the  misconduct,  negligence  or  omis- 
sions of  their  agents,  and  this  though  there  be  the  absence  of 
special  rewards."  See  also  opinion  of  Judge  Rives,  who  delivered 
the  opinion  of  the  court  in  this  case,  at  pages  379,  380.  Against 
the  foregoing  legal  principles  see  the  case  of  CUy  of  Detroit  t, 
Blackeby,  21  Mich.  84  ;  s.  c,  4  Am.  Sep.  450 ;  and  also  City  of 
Navasota  v.  Pearce,  46  Texas,  525.  But  see  to  the  contrary  of 
these  two  last  named  cases  the  dissenting  opinion  of  Judge  Coolet 
delivered  in  the  said  case  of  City  of  Detroit  v.  Blackcby,  21  Mich. 

After  careful  consideration  of  the  authorities  upon  the  subject, 
it  seems  to  me  that  the  decided  weight  of  authority  is  against  the 
principles  held  by  the  Texas  and  Michigan  courts  in  the  two  last 
named  cases  ;  and  that  the  principles  laid  down  upon  the  subject 
in  Cooley  on  Torts,  and  Dillon  on  Corporations,  which  I  have  stated, 
are  supported  and  sustained  by  the  great  weight  of  American  au- 
thorities. Dillon  in  his  work  on  Corporations,  in  section  791  says : 
^'  Whether  the  duty  of  maintaining  the  streets  in  safe  condition  for 
public  travel  and  use  is  specially  imposed  on  the  corporation,  or  is 
deduced  in  the  manner  before  stated,  it  rests  primarily,  as  respects 
the  public,  upon  the  corporation,  and  the  obligation  to  discharge 
this  duty  cannot  be  evaded,  suspended  or  cast  upon  others  by  any 
act  of  its  own.  Therefore  according  to  the  latter  view,  where  a 
dangerous  excavation  is  made  and  negligently  left  open  (without 
proper  lights,  guards  or  covering)  in  a  travelled  street  or  sidewalk, 
by  a  contractor,  under  the  corporation,  for  building  a  sewer  or  other 
improvement,  the  corporation  is  liable  to  a  person  injured  thereby, 
although  it  may  have  no  immediate  control  over  the  workman  and 
had  even  stipulated  in  the  contract  that  proper  precautions  should 
be  taken  by  the  contractor  for  the  protection  of  the  pnbhc,  and 
making  him  liable  for  accidents  occasioned  by  his  neglect  It  is 
immaterial  as  respects  the  primary  liability  of  the  corporation  in 
such  a  case,  whether  it  has  or  has  not  inserted  such  a  claase  in  its 
agreement  with  the  contractor. " 

In  the  case  of  Storrs  v.  City  of  Utica,  17  N.  Y.  104,  it  was 
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heid  :  ^'A  municipal  corporation,  owing  to  the  public  the  duty  of 
keeping  its  streets  in  a  safe  condition  for  trayel,  is  liable  to  persons 
reoeiying  injury  from  the  neglect  to  keep  proper  lights  and  guards 
at  night  around  an  excayation  which  it  has  caused  to  be  made  in 
the  street,  whether  it  has  or  has  not  contracted  for  such  precau- 
tions with  the  persons  executing  the  work." 

In  the  case  of  the  City  of  SL  Paul  y.  Seiiz,  3  Minn.  297>  it  was 
held  that ''  when  the  city  undertakes  the  improvement  of  a  street 
by  grading  or  otherwise,  the  authorities  ai*e  bound  to  take  care 
what  they  cause  to  be  done  shall  not  endanger  the  safety  of  the 
public  The  city  is  in  all  cases  responsible  for  such  dangers  as  are 
incident  to,  and  consequent  upon,  the  nature  of  the  work  itself ; 
while  its  liability  in  those  dangers  which  result  from  an  improper 
execution  of  the  work  may  be  limited  by  the  terms  of  the  contract 
under  which  it  is  performed." 

See  also  the  OUy  of  Detroit  t.  Cony,  9  ACich.  165 ;  City  of 
^rin^fiM  t.  Le  Claire,  49  111.  476 ;  Chicago  City  t.  Robbins,  2 
Black,  418 ;  Lockwood  v.  Mayor,  etc,  2  Hilt  (N.  Y.)  66 ;  Blake 
v.  City  of  St.  Louis,  40  Mo.  5G9  ;  Mayor  and  City  of  Baltimore  y. 
Pendleton,  15  Md.  12. 

These  cases  all  seem  to  support  the  decision  in  the  case  of  Siorrs 
y.  Uficfi,  17  N.  Y.  104,  and  the  principles  stated  by  Judge  Dillon 
in  said  section  791,  which  I  haye  recited  aboye.  The  case  of  Barry 
y.  St,  Louie,  17  Mo.  121,  seems  to  be  oyerruled  or  departed  from  in 
principle  by  the  case  of  Blake  y.  St,  Louis,  40  id.  569.  The  case 
ot  Painter  y.  Pittnturg,  46  Penn.  St  221  ;  &  c,  3  Am.  LawSeg. 
(K.  S.)  350,  with  note  by  Mr.  Mitchell,  is  against  the  principle 
stated  by  Judge  Dillon  and  the  authorities  cited  which  sustain  it; 
but  as  stated  by  Mr.  Mitchell  in  his  note,  the  ground  upon  which 
the  doctrine  rests  ''  whs  ap]mrently  not  urged  in  the  argument  and 
is  not  noticed  by  the  court."  In  the  case  of  Barry  y.  St.  Louis, 
17  Mo.  121,  the  latest  New  York  case  there  cited  is  the  case  of 
Bailey,  2  Denio,  433;  and  the  proposition  that  the  city  is  primarily 
liable  for  the  defective  or  dangerous  condition  of  its  streets,  and 
should  not  be  allowed  in  executing  a  work  attended  with  danger  to 
shift  this  responsibility  by  contract,  does  not  appear  to  have  been 
presented  to  the  court.  In  an  early  case  in  California,  James  y.  San 
Frmioiseo,  6  Cal.  528,  it  was  held  that  there  was  no  corporate  lia- 
bility where  the  city  was  obliged  to  let  the  contract  to  the  lowest 
bidder.  There  has  been  much  controversy  as  to  the  liability  of  a 
Vol.  XLII  —  00 
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municipal  corporation  for  the  negligence  or  wrongful  acts  of  con- 
tractors under  it  in  the  execution  of  the  work  agreed  to  be  per- 
formed ;    but  Bays  Judge  Dillon  in  section  792  of  his  said  work  : 

'*  Ordinarily  no  person  other  than  the  one  immediately  or  actually 
guilty  of  the  wrongful  act  is  liable  therefor,  except  upon  the  ground 
that  the  relation  of  principal  and  agent,  or  master  and  senunt, 
existed  between  the  person  or  corporation  sought  to  be  made  liable 
and  the  person  who  did  the  act,  or  was  guilty  of  the  negligence 
that  caused  the  injury.  In  other  words  the  principle  of  respoudcai 
superior  does  not  extend  to  cases  of  independent  contracts  wheiv 
the  party  for  whom  the  work  is  to  be  done  is  not  the  immediate^ 
siq^erior  of  those  guilty  of  the  wrongful  act,  and  has  no  choice  in 
the  selection  of  workmen,  and  no  control  over  the  manner  of  doing 
tlie  work  under  the  contract.  Such  is  the  general  rule;  but  it  is  im- 
portant to  beur  in  mind  that  it  does  not  apply  where  the  contract 
directly  requires  the  performance  of  a  work  intrinsically  dangerous 
however  skillfully  jierformed.  In  such  a  case  the  party  authorizing 
the  work  is  justly  regarded  as  the  author  of  the  mischief  resulting 
from  it,  whether  he  does  the  work  himself  or  lets  it  out  by 
contnvcf 

See  notes  1  and  2  under  said  paragraph  and  section  792.  Judge 
Dillon  proceeds  in  section  793  to  say  : 

'^Accordingly  the  later  and  better  considered  cases  in  this  coun- 
try res|)ecting  8ti*cets  have  firmly,  in  our  judgment,  reasonably 
established  the  doctrine  tliat  where  the  work  contracted  for  neces- 
sarily constitutes  an  obstruction  or  defect  in  the  street  of  such  a 
nature  as  to  render  it  unsafe  or  dangerous  for  the  purposes  of  public 
travel,  unless  properly  guarded  or  protected,  the  employer  (equally 
with  the  contractor  engaged  to  perform)  is  liable  therefor  to  the 
injured  i)arty.  But  the  employer  is  not  liable  where  the  obstructiou 
or  defect  in  the  street  causing  the  injury  is  wholly  collateral  to  the 
contract  work  and  entirely  the  result  of  the  negligence  or  wrongful 
acts  of  the  conti*actor  or  his  servants.  In  such  a  case  the  immedi 
ate  author  of  the  injury  is  alone  liable."  # 

In  support  of  this  principle  Judge  Dillon,  in  note  1  to  saia 
section  793,  cites  Robbiiis  v.  Cliicago  City,  4  Wall.  657,  679,  and 
cases  there  cited  by  Judge  Cliffobd.  Judge  Clifford  cites  Hok 
v.  Railway  Co.,  6  Hurlst  &  Norm.  497 ;  Mlis  v.  Oas  Cbfw.  Co.,  % 
EU.  &  Black.  767 ;  Newton  v.  Ellis,  5  id.  115  ;  LotoeO  y.  B.  &  L 
Railroad,  23  Pick.  24  ;  34  Am.  Dec.  33  ;  Slnns  v.  City  of   DHca, 
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17  N.  Y.  104.  See  also  on  prior  ai)X)eal,  2  Black,  where  Svammon 
y.  Chicago^  25  111.  424^  is  on  one  point  disapproved  ;  Storrs  v.  Vticay 
17  N.  Y.  104, 1858  ;  approving  but  distinguishing,  Pack  v.  Mayor, 
etc.  (injury  by  blasting),  8  N.  Y.  222 ;  Kelly  v.  Mayor,  etc,  (like 
case),  11  id.  432.  See  also  Cincinnati  v.  Stone,  5  Ohio  St.  38,  1855  ; 
Gourdier  v.  C(/rmack,  2  E.  D.  Smith  (N.  Y.)  254  ;  Detroit  v.  Corey ^ 
9  Mich.  165,  1861,  concurring  in  the  result  of  Storrs  v.  Utica ; 
Springfield  v.  Le  Claire,  49  111.  476,  1866  ;  compare  Clark  v.  Fry^ 
8  Ohio  St.  358,  1858. 

In  the  case  of  Rohhinsw  Chicago,  4  Wall.  657,  Judge  Cliffokd, 
who  delivered  the  opinion  of  the  court,  at  page  679,  says  : 

'*  Where  the  obstruction  or  defect  caused  or  erected  in  the  street 
ii  purely  collateral  to  the  work  contracted  to  be  done  and  is  entirely 
the  result  of  the  wrongful  acts  of  the  contractor  or  his  workmen^ 
the  rule  is  that  the  employer  is  not  liable  ;  but  where  the  obstruction 
or  defect  which  occasioned  the  injury  results  directly  from  the  acts 
which  the  contractor  agrees  and  is  authorized  to  do,  the  i^erson,, 
who  employs  the  contractor  and  authorizes  him  to  do  these  acts,  is 
equally  liable  to  the  injured  party." 

Obstructions  consequent  on  the  repair  of  streets  create  no  liability,. 
if  there  is  no  negligence.  Cooley  on  Torts,  626.  In  the  case  of 
Kimball  v.  City  of  Bath,  38  Me.  219,  it  was  held,  that  **  towns  in 
making  necessary  repairs  upon  their  streets  and  sidewalks  may  in- 
terrupt the  public  travel  and  obstruct  thein^  without  incumng  any 
liability  therefor.  But  ways  undergoing  repair  should  not  be  left 
in  the  night-time  without  precautionary  means  to  give  travelleiH 
warning  of  their  danger."  Rohhins  v.  Cliicago  City,  4  Wall.  65T- 
When  the  city  undertakes  the  improvement  of  a  street  by  grading 
or  otherwise,  the  authorities  are  bound  to  take  care,  that  what  they 
cause  to  be  done  shall  not  endanger  the  safety  of  the  public.  Cittj 
of  St.  Paul  V.  Seitz,  3  Minn.  297. 

[Omitting  a  statutory  consideration.] 

The  evidence  in  the  case  at  bar  tends  to  show,  that  Charles  street^ 
the  street  in  the  declaration  mentioned,  was  one  of  the  streets  in 
the  city  of  Wheeling,  but  the  part  of  it  where  the  injury  to  tlio 
plaintiff  was  incurred,  and  for  some  distance,  was  on  a  hillside  and 
had  never  been  regularly  graded  by  the  city,  until  just  before  the 
injury  of  the  plaintiff  the  grading  was  commenced,  though  then^ 
were  previously  houses  on  the  sides  of  the  street  occupied  by  fami- 
lies and  close  to  that  place  and  had  been  for  years,  and  the  street 
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had  been  used  along  there  by  the  people  living  thereon  and  perhaps 
others  to  walk  over  and  to  haul  coal  in  wagons  over  for  use  of  the 
people  residing  on  said  Charles  street ;  that  sometime  before  the 
injury  the  city  caused  its  surveyor  to  survey  said  street  and  lay  it 
oft  for  grading,  and  the  city  a  short  time  before  the  injury  of  the 
plaintiff  by  contract  in  writing  let  the  grading  of  said  Charles  street 
to  three  contractor,  who  agreed  to  execute  and  finish  in  every  re- 
spect in  a  workmanlike  manner  to  the  satisfaction  and  acceptance 
of  the  street  commissioner  of  the  city  the  grading  of  said  street 
according  to  the  established  grade,  according  to  the  specificatioDS 
therein  named  and  given,  on  the  15th  day  of  November,  1874,  and 
sooner  if  practicable. 

The  evidence  also  tends  to  show  further,  that  the  city  surveyor 
did  said  surveying  and  pi'e2)ared  said  specifications,  and  that  the 
contractoi*s  under  their  siiid  contract  did  grade  said  street  up  to  the 
place  where  the  j^^^ii^tiff  was  injured  and  on  both  sides  thereof, 
and  on  the  day  or  day  before  the  plaintiff  was  injured  the  said  con- 
tractors under  and  by  the  directions  of  the  said  city  survejor,  who 
su2)orvised  and  directed  the  work,  made  an  opening  across  said 
street  about  six  feet  deep  below  the  grade  (partly  by  grading  and 
partly  by  excavation)  and  some  five  or  six  feet  wide,  in  which  was 
to  be  put  by  the.  defendant  or  some  person  for  it  a  box-culvert  of 
about  two  feet  square,  open  at  each  end,  to  carry  off  the  water 
flowing  from  the  hill  above,  which  was  necessary  and  proper ;  that 
after  said  excavation  or  opening  was  so  made,  it  was  left  on  the 
night  of  the  2d  day  of  November,  1874,  open  without  proper  lights, 
guards  or  covering,  and  in  fact  without  any  lights,  guards  or  cover- 
ing ;  and  on  the  said  night  of  the  2d  day  of  November,  1874,  while 
it  was  dark  and  foggy,  the  plaintiff  while  walking  along  on  the 
graded  part  of  said  street,  witli  other  ladies  just  behind  her«  without 
knowing  said  excavation  or  opening  was  there,  and  without  seeing 
it,  because  of  the  darkness,  fell  into  the  said  excavation  or  opening, 
and  thereby  her  left  arm  was  broken,  and  she  was  otherwise  injured. 
It  seems,  that  in  1867  the  name  of  what  is  now  Charles  street  was 
St.  Charles  street  in  the  said  city  of  Wheeling,  and  that  the  name 
of  the  street  was  changed  by  the  city  by  ordinance  in  1673  to 
Charles  sti*eet  Hence  in  some  parts  of  the  evidence  in  the  record 
there  is  some  confusion  as  to  the  name,  sometimes  it  is  o»Ued  St 
Charles  street  and  sometimes  Charles  street. 

The  44th  section  of  the  charter  of  the  city  of  Wheeling,  jiasscd 
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by  the  legifdatiiro  of  Virginia,  I^Iarcb  11, 1836^  provides,  that ''  All 
taxes  which  tho  council  are  or  shall  be  authorized  to  levy  and 
collect,  shall  inure  to  the  exclusive  benefit  of  said  city."  And  the 
45th  section  of  said  charter  provides,  that  ^*  the  council  shall  have 
authority  within  said  city  to  lay  out  and  cause  to  be  opened  any 
streets,  walks,  alleys,  market-grounds  and  public  squares,  or  to 
extend  or  widen  tho  same,  first  having  obtained  title  to  the  ground 
necessary  for  that  purpose,  and  to  graduate  any  street,  walk,  alley, 
market^ground  or  public  square  which  is  or  shall  be  established 
within  the  said  city ;  to  pave  or  otherwise  improve  the  same ;  to 
cause  them  to  be  kept  open  and  in  good  repair,  and  generally  to 
ordain  and  enforce  such  regulations  respecting  the  same  or  any  of 
them  as  shall  be  proper  for  the  health,  interest  or  convenience  of  the 
inhabitants  of  said  city." 

The  council  of  defendant  by  its  charter  and  the  acts  amendatory 
thereof  is  invested  with  extensive  powera  of  taxation  upon  property, 
licenses,  etc.,  and  with  authority  to  pass  all  ordinances  (not  re- 
pugnant to  the  Constitution  of  the  United  States  or  of  this  State) 
which  shall  be  necessaiy  or  proper  to  carry  into  full  effect  any 
power,  authority,  capacity  or  jurisdiction,  which  is  or  shall  be 
granted  to  or  vested  in  the  city,  etc.,  and  to  enfoix^e  any  and  all  of 
their  ordinances  by  reasonable  fines  and  penalties,  etc.  In  fact  the 
city  is  invested  with  many  large  powers  not  necessary  to  refer  to  in 
this  case.  It  seems  to  me  after  careful  examination  of  said  three 
instructions  as  contained  and  shown  in  said  bills  of  exoeptiona 
Nos.  3,  5  and  6,  that  under  and  according  to  the  weight  of  authority 
and  reason  the  said  Circuit  Court  did  not  err,  in  refusing  to  give  ta 
the  jury  the  said  three  instructions  asked  by  the  defendant. 

By  the  defendant's  4th  bill  of  exceptions  it  appeal's,  that  the 
defendant  asked  the  coui-t  to  instruct  the  jury :  *'  That  if  the 
jury  believe  from  the  evidence,  that  the  injury  complained  of  by  the 
plaintiff  i^as  caused  by  the  falling  of  the  plaintiff  into  a  natural 
drain  on  Charles  street,  while  the  street  was  being  graded  by  con* 
tractors  with  the  city,  then  the  city  is  not  liable  in  this  suit." 
Which  instruction  the  court  gave,  but  added  thereto  the  words 
'^  providing  that  the  operation  of  grading  had  not  the  effect  of 
making  the  place  more  insecure  and  dangerous ; "  and  thereupon 
the  defendant  excepted  to  the  latter  part  of  the  instruction  as 
given  by  the  court.  In  the  case  of  City  of  Si.  PouIy.  Seitz,  3  Minn. 
207,   Judge  Plandrau  in  delivering  the  opinion  of  the  court,  at 
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pages  303  and  304,  says :    ''There  is  a  positire  dutj  restiDg  apon 
A  municipal  corporation  to  keep  its  streets  in  sach  a  condition  as 
not  to  endanger  the  safety  of  trayellers.     This  however  must  be 
token  with  some  qualification.     It  does  not  follow,  that  because 
private  individuals  lay  out  their  lands  lying  within  the  limits  of  an 
incorporated  city  into  lots  and  sti^eets,  a  duty  at  once  attaches 
to  the  corporation  to  put  such  streets  in  order  and  render  them 
safe  for  the  passage  of  tmvellers.   Such  a  rule  would  place  the  city 
very  much  at  the  mercy  of  individuals  in  rc8])ect  to  its  improve- 
ments and  expenses,  and  cannot  be  admitted.     We  do  not  think 
such  is  the  law.     The  act  of  dedication  by  the  individual  would 
<confer  upon  the  public  the  undoubted  right  to  use  the  street  for 
the  purposes  of  travel ;  yet  if  the  natural  formation  of  the  land 
rendered  it  dangerous  of  passage,  it  cannot  be  said  to  be  the  fault 
H>f  the  city  corporation  either  in  its  origin  or  its  continuance  and 
;travellers,  who  froquent  such  dangerous  localities,  must  exercise 
.sufficient  care  and  prudence  in  passing  them  to  insure  their  safety. 
lit  is  the  peculiar  province  of  the  city  authorities  to  determine,  at 
what  time  the  necessities  of  the  city  require,  or  its  finances  or  the 
jn'operty  to  be  charged  will  justify,  the  improvement  of  streets ; 
jBOii  when  they  decide  to  act,  the  work  may  bo  one  of  a  partial  or 
complete  character,  as  in  opening  the  way  to  ]>edestrians  alone  or 
to  general  travel ;  but  in  any  event,  when  the  city  undertakes  the 
improvement  of  a  street  whether  by  grading  or  otherwise,   the 
authorities  are  bound  to  take  care,  that  what  they  cause  to  be  done 
shall  not  endanger  the  safety  of  the  public.     And  here  we  wish  to 
be  clearly  understood  in  making  the  distinction  between  such 
dangers,  as  arc  incident  to  and  consequent  ui)on  the  nature  of  the 
work  itself,  and  those  which  result  from  an  improper  execution  of 
it.     The  former  the  city  is  in  all  cases  responsible  for  ;  while  its 
liability  for  the  latter  may  be  limited  by  the  terms  of  the  contract, 
under  which  the  work  is  performed.     For  greater  certainty  in  the 
statement  of  this  distinction  we  will  illustnite  by  reference  to  two 
cases  recently  adjudicated  in  the  Court  of  Appeals  in  the  State  of 
New  York,  in  one  of  which  a  city  corporation  was  held  responsible 
for  an  injury  sustained  in  consequence  of  a  street  improvement, 
and  in  the  other  the  corporation  was  acquitted  from  liability." 
The  judge  then  cites  and  explains  Storrs  v.  City  of  Utiea,  17  N.Y 
104  and  Pack  v.  Mayor,  8  id.  222. 
Ill  the  last-named  case  the  city  made  a  contract  with  orm  Foster 
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to  famish  all  the  material  and  regulate  a  street  in  the  city  of  Now 
York.  Foster  sub-let  to  one  Biley  all  the  blasting  of  rocks  on  the 
job.  fiiley  in  carelessly  and  negligently  conducting  a  blast  injured 
the  wife  and  killed  one  of  the  children  of  the  plaintiff.  In  this 
case  it  was  held,  that  the  city  was  not  liable  to  the  action  for 
damages.  lu  the  case  of  Si4>rrsY.  Gil  if  of  Uticay  17  N,  Y.  104,  tlie 
city  decided  to  make  a  sewer  in  Genesee  street  in  that  city,  and 
let  the  work  out  to  one  Shippey.  The  contractor  allowed  the  ditch 
to  remain  open  and  unguarded  in  the  night-time,  and  the  plaintiff 
drove  a  wagon  into  it  and  was  injured.  In  this  case  it  was  held, 
that  the  city  was  liable  to  the  action  for  damages  for  the  injury. 
Judge  Flandrau,  at  page  d07>  in  speaking  of  the  two  last-named 
cases,  further  says : 

''These  two  cases  clearly  define  the  distinction  which  we  wish  to 
present  between  causes  of  action  which  arise  from  the  negligence  of 
the  contractors  in  the  manner  of  performing  such  work  which 
makes  them  alone  liable,  and  causes  of  action  which  arise  by  reason 
of  the  very  subject  of  the  contract,  when  there  is  no  question  about 
the  manner  in  which  it  is  executed  in  which  the  coqioration  is  lia- 
ble. In  the  first  case  the  corporation  is  guilty  of  no  fault ;  in  the 
last  by  causing  an  obstruction  to  be  placed  in  the  street  and  thereby 
rendering  its  passage  unsafe,  it  is  derelict  in  duty  in  not  surround- 
ing it  with  the  necessary  safe-guards.'^ 

In  the  case  of  ffutson  v.  Mayor,  5  Sold.  163,  Judge  March,  in 
delivering  the  opinion  of  the  court,  at  page  302,  says :  "  We  would 
not  be  understood  to  go  the  length  of  deciding  that  whenever  a 
street  is  opened  by  the  jcorporation  on  paper  or  by  proceedings  un- 
der the  statute,  it  is  their  duty  foi*thwith  to  regulate  and  pave  it. 
There  are  several  steps  in  the  matter,  all  which  we  apprehend  arc 
in  the  legislative  discretion  of  the  corporation.  It  belongs  to  them 
in  the  exercise  of  their  discretion  to  determine,  first,  when  a  street 
shall  be  actually  opened  for  the  accommodation  of  the  public  ; 
second,  how  it  shall  be  worked  whether  as  a  road  or  a  street;  third, 
when  it  shall  be  regulated  and  the  curb  and  gutter  set ;  and  fourth, 
when  it  shall  be  paved;  but  after  they  have  opened  it  for  the  public 
accommodation,  and  by  their  acts  invited  the  public  to  travel  over 
it,  the  duty  then  becomes  absolute  to  keep  it  in  repair.  There  is 
solid  reason  in  holding  them  to  be  thus  bound.'' 

See  also  Kimball  v.  OUy  of  Bath,  38  Me.  219,  221,  222 ;  OUy  of 
Richmond  v.  Long^s  Adm^r.t,  17  Gnitt.  379,  380 ;  Oily  of  Chicago 
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V.  Martin,  49  111.  Ml ;  Clark  v.  J^,  8  Ohio  St.  358,  first  aectkm 

of  the  syllabus. 

As  we  have  seen,  Cooley,  in  his  work  on  Torts,  at  page  C^,  says: 
'*  Obstructions  consequent  on  the  repair  of  streets  create  no  liability 
if  there  is  no  negligence."  In  the  case  of  Kimball  y.  City  of  BcUhy 
38  Me.  219,  Judge  Rice,  in  delivering  the  opinion  of  the  court,  at 
pages  221  and  222,  says:  **Towns  are  not  only  authorized  but  rec[uired 
by  law  to  repair  their  public  ways,  including  streets  and  sidewalks, 
80  that  they  be  safe  and  convenient  for  those  who  may  have  occa- 
sion to  pass  and  repass  upon  them.  To  do  so  effectually  it  may  be 
necessary  to  break  up  and  remodel  both  the  bed  of  the  streets  and 
the  sidewalks,  and  at  such  times  the  public  are  necessarily  subjected 
to  some  degree  of  inconvenience  and  insecurity.  For  such  neces- 
sary interruption  of  travel  and  inconvenience  to  the  public  towns 
are  not  liable.  But  while  for  the  purpose  of  repairs  they  may  thus 
break  \\\}  and  temporarily  obstruct  the  passage  over  their  public 
ways  and  sidewalks,  they  are  not  authorized  to  leave  their  streets 
or  sidewalks,  while  undergoing  repairs,  in  such  a  condition  as  un- 
necessarily to  expose  those  who  may  pass  upon  them  to  inconven- 
ience or  danger.  At  such  times  ways  should  not  be  left  during 
the  night  without  some  temporary  railing  or  some  means  of  protec- 
tion, or  some  beacon  to  warn  passengers  against  such  uncommon 
danger.  By  neglecting  to  adopt  such  reasonable  precautionary 
measures  for  the  safety  of  citizens  and  travellers  towns  are  equally 
culpable,  and  as  liable  as  they  are,  when  their  ways  are  permitted 
to  become  unsafe  from  want  of  repairs.  Any  other  rule  would 
enable  negligent  or  vicious  town-officers  to  'set  pitfalls  for  the  un- 
wary with  impunity."  Rabbins  v.  Chicago  City,  4  WalL  657  ;  City 
of  Clucago  v.  Martin,  49  111.  241 ;  City  of  St.  Paul  v.  Seiiz,  3 
Minn.  297  ;  Clark  v.  Fry,  8  Ohio  St.  358 ;  Hutson  v.  City  of  New 
York,  5  Sandf.  302. 

[Omitting  minor  considerations.] 

While  for  the  purpose  of  grading  such  street  the  defendant  might 
temporarily  obstruct  the  passage  over  the  same,  it  would  not  be 
authorized  to  leave  the  street,  while  undergoing  such  improvement, 
in  such  a  condition  as  unnecessarily  to  expose  those  who  might  pass 
upon  it  to  inconvenience  or  danger.  At  such  a  time  the  street 
should  not  be  left  without  protection  or  guard  or  beacon,  especially 
at  night,  to  warn  passers  against  such  uncommon  danger.  If  such 
reasonable  precautionary  measures  are  not  adopted  for  the  safety  of 
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the  citizens  and  travellers,  the  city  is  as  culpable  and  liable  as  it  is 
when  it  permits  one  of  its  graded  streets  to  become  nnsafe  for  want 
of  repairs.  The  same  principles  necessarily  apply  where  the  de- 
fendant temporarily  obstructs  the  passage  of  travel,  etc.,  over  one 
of  its  graded  streets  in  making  necessary  or  proper  repairs  thereof. 
And  the  same  principles  apply  where  such  temporary  obstruction  is 
made  by  contractors  \dio  contract  with  the  city  to  do  the  work ;  or 
the  contractors  are  directed  by  an  officer  or  officers  of  the  city  au- 
thorized by  the  city  to  give  such  direction  to  do  the  work  which 
causes  the  obstruction,  and  the  work  is  accordingly  done,  and  the 
work  contracted  to  be  done,  or  so  directed  to  be  done,  necessarily 
renders  the  street  unsafe  and  dangerous  for  passage. 

[Minor  matters  omitted.] 

Entertaining  the  views  I  have  expressed,  there  is  error  in  the 
judgment  of  the  Circuit  Court  of  Ohio  county  rendered  in  this 
cause  on  the  29th  day  of  August,  1878,  and  the  same  must  there- 
fore be  reversed  and  annulled,  and  the  defendant  in  error  recover 
against  the  plaintiff  in  error  its  costs  expended  about  the  prosecu- 
tion of  its  writ  of  error  and  supersedeas  in  this  court.  And  this 
court  proceeding  to  render  such  judgment  in  the  case,  as  the  Cir- 
cuit Court  of  said  county  of  Ohio  should  have  rendered,  it  is  con- 
sidered that  the  verdict  of  the  jury  rendered  in  this  cause  on  the 
22d  day  of  May,  1878,  by  said  Circuit  Court  be,  and  the  same  is, 
hereby  set  aside ;  and  a  new  trial  is  granted  and  awarded  in  the 
cause,  the  costs  of  the  last  trial  by  jury  to  abide  the  event  of  the 
suit ;  and  this  cause  is  remanded  to  the  said  Circuit  Court  foi:  the 
county  of  Ohio  for  such  further  proceedings  therein  to  be  had  as 
are  in  accordance  with  the  principles  settled  in  this  opinion,  and 
further  according  to  law. 

Judgment  reversed  ;  cause  remanded. 

The  other  judges  concurred, 
ToL.  XLIl  — 100 
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An  agrMment  to  deliyer  a  oertain  qiutntlty  of  oats  of  a  apeoUM  qnalltj  oa 
the  can  when  demanded,  aooompanted  bj  present  pajmeat,  bat  the  Identity 
of  the  oate  not  being  aMsertained,  does  not  Teat  tiUe  to  the  oata  in  the  par- 
ehaaer. 
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HE  opinion  states  the  case. 


Potaell  (6  Bilyeu  and  R.  S.  Strahan,  for  appellants. 

L,  Flinn,  for  respondent. 

Lord,  C.  J.  Two  questions  are  presented  by  this  record.  First, 
do  the  facts,  as  admitted  by  the  pleadings,  show  an  executory  or 
an  executed  contract  ?  And  second,  if  executory,  does  the  answer 
set  up  a  sufficient  defense  of  new  matters  ?  A  contract  is  said  to  be 
executory  when  there  remains  something  to  be  done,  the  perform- 
ance of  which  is  a  condition  precedent  to  the  transfer  of  the  prop- 
erty, and  executed  when  the  thing  and  price  have  been  assented  to, 
and  nothing  remains  to  be  done  to  prevent  the  transfer  of  the 
property. 
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In  Blackburn  on  Sales,  151  and  152,  it  is  said  that  it  is  for  the 
benefit  of  the  vendor  that  the  property  should  be  transferred  at  the 
time  the  sale  is  made,  for  the  reason  that  it  transfers  the  risk  to 
the  purchaser,  eta ;  but  if  by  the  agreement  the  vendor  is  to  do 
something  before  the  purchaser  would  be  bound  to  accept  the  goods 
in  accordance  with  the  terms  of  the  agreement,  the  intention  of  the 
parties  should  be  taken  to  be  that  the  vendor  was  to  do  this  before 
he  obtained  the  benefit  of  the  property. 

Where  the  parties  have  made  an  agreement,  or  agreed  by  their 
pleadings  on  a  certain  statement  of  facts,  which  leaves  in  doubt 
what  was  intended  and  meant,  the  courts  have  adopted  and  applied 
certain  rules  of  construction  for  the  solution  of  the  controversy 
arising  out  of  such  agreement  or  agreed  statement  of  facts. 

It  is  laid  down  as  a  fundamental  principle  pervading  everywhere 
the  doctrine  of  the  sale  of  chattels,  that  if  goods  be  sold  by  number, 
weight  or  measure,  the  sale  is  incomplete  and  the  risk  continues  in 
the  seller  until  the  specified  property  be  separated  and  identified. 
2  Kent  Com.  496. 

It  does  not  alter  the  principle  that  the  payment  for  the  goods  has 
been  made  in  whole  or  iu  part,  nor  that  they  are  unfit  for  delivery 
at  the  time  of  the  sale.  To  overcome  the  presumption  that  the  sale 
is  incomplete,  and  the  contract  executory,  there  must  be  some 
further  act  of  the  parties  to  express  the  intention  that  the  title 
shall  be  complete  and  executed.  The  principle  applying  to  such 
sales  is,  **  that  the  contract  is  only  executory  when  the  goods  have 
not  been  specified,  or  if  specified,  something  remains  to  be  done  to 
them  to  put  them  in  a  deliverable  shape,  or  to  ascertain  the  price.'' 
Benjamin  on  Sales,  §  315. 

In  Wilkin8on  v.  Holiday,  33  Mich.  386,  this  doctrine  of  the  law 
is  accurately  stated  by  Chief  Justice  Cooley,  who  says  :  *•  Where, 
under  a  contract  for  the  purchase  of  personal  jn'operty,  something 
remains  to  be  done  to  identify  the  property,  or  to  put  it  in  ii  condi- 
tion for  delivery,  or  to  determine  the  sum  that  shall  be  paid  for  it, 
the  presumption  ]s  always  very  strong  that  by  the  understanding  of 
the  parties  the  title  was  not  to  pass  until  such  act  had  been  fully 
done  and  accomplished." 

The  general  principle  of  all  the  authorities  is  that  no  sale  is 
complete  so  as  to  vest  in  the  vendee  an  immediate  right  of  property 
so  long  as  any  thmg  remains  to  bo  done  between  the  buyer  and 
seller  m  relation  to  the  thing  sold.  Chitty  on  Cont.  396,  397 ; 
Story  on  Sales,  §  296,  and  authorities  cited. 
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Applying  these  principles  to  the  facts  admitted,  we  are  to  aaoer- 
tain  whether  the  oats  sold  were  identified,  or  whether  any  thing  re- 
mained to  be  done  to  them  by  the  vendor  to  put  them  in  a  delivera- 
ble shape.  It  will  be  admitted,  if  the  goods  sold  are  sufficiently 
designated,  so  that  no  question  can  arise  as  to  the  thing  intended, 
that  it  is  not  absolutely  essential  that  there  should  be  a  delivery,  or 
that  the  goods  should  be  in  a  deliverable  condition  ;  but  if  the 
goods  sold  are  not  identified  the  sale  is  incomplete  and  the  contract 
is  executory. 

The  contract  of  sale  cannot  attach  until  the  parties  are  agreed 
on  the  identical  thing  to  be  transferred.  The  facts  admitted  are 
that  appellants  sold  to  the  respondent  two  thousand  bushels  of 
bright,  merchantable  white  oats,  for  the  sum  of  $760,  for  which 
payment  was  then  received,  and  agreed  to  deliver  the  same,  in  good 
sacks,  on  board  of  the  cars  at  Albany  when  called  for  by  the  re- 
spondent. The  quantity  and  quality  of  the  oats  are  specified,  and 
the  price  fixed  and  paid,  but  the  identity  of  the  oats  sold  is  not 
ascertained.  Any  oats  of  that  quantity  and  quality,  put  in  good 
sacks  and  put  on  boai-d  of  the  cars  when  demanded  by  the  vendee, 
would  fulfill  the  terms  of  the  contract  on  the  part  of  the  vendor. 

Such  contract  is  for  the  sale  of  a  certain  quantity  of  goods  in 
general,  and  cannot  be  regarded  as  any  more  than  a  contract  to 
supply,  on  demand,  any  other  oats  of  like  quality  and  quantity. 
This  is  inconsistent  with  an  intention  to  transfer  some  particular, 
identified  oats,  and  no  other,  when  the  oats  were  sold  and  the  price 
paid.  There  must  be  some  separation  or  identification  of  the  oats 
sold,  so  as  to  completely  distinguish  them  from  all  other  similar 
oats,  or  the  intention  to  transfer  the  property  is  not  manifest,  and 
the  sale  is  executory. 

There  is  some  conflict  of  authority  where  the  sale  is  made  of  a 
lesser  out  of  a  greater  quantity,  uniform  in  kind  and  quality.  The 
English  courts  adhere  to  the  rule  that  as  between  the  vendor  and 
purchaser  separation  of  the  quantity  sold  from  a  larger  bulk,  iden- 
tical in  kind  and  quality,  is  ucccssaiy  before  the  title  will  pass, 
although  it  is  said  that  very  slight  and  unimportant  circumstances 
will  take  the  transaction  out  of  the  rule  in  those  courts. 

In  the  American  courts  the  cases  on  this  subject  are  quite  oon* 
flicting.  In  Virginia,  New  York,  Connecticut,  Maine  and  New 
Jersey,  the  courts  hold  that  where  the  Bubject-matter  of  the  sale  is 
part  of  an  aseorhiinod  mass  of  uniform  quality  and  value,  the  prop- 
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arty  will  pass  though  there  be  no  separation  of  the  quantity  sold,  if 
8ueh  be  the  intention  of  the  parties,  and  that  no  rule  of  law  will 
overrule  that  intention  if  it  be  otherwise  clearly  expressed.  Chap- 
man y.  Shepard,  39  Conn.  420 ;  Kimberly  v.  Faichin,  19  N.  Y. 
330 ;  RusMll  v.  Oarringlon,  42  N.  Y.  118  ;  s.  c,  1  Am.  Rep.  498  ; 
[Valdron  v.  Choie^  37  Me.  414 ;  44  N.  J.  486  ;  6  Randall,  473. 

In  sacli  cases  the  bulk  or  mass  is  ascertained  or  identified,  and 
of  uniform  kind  and  quality,  and  when  inspected  or  approred  by 
the  purchaser  and  the  contract  price  paid,  there  does  not  seem  to 
us  to  be  any  valid  reason  that  until  the  quantity  purchasied  is  sep- 
arate the  title  to  the  property  will  not  pass.  But  it  does  not  ap- 
pear from  the  facts  admitted  that  the  oats  sold  were  a  part  of  an 
ascerfcained  mass  or  bulk  of  uniform  kind  and  quality  which  re- 
quired to  be  separated. 

The  conclusion  we  reach  is,  that  upon  the  facts  admitted  in  the 
complaint  the  oats  sold  were  not  ascertained  or  identified,  and  a 
present  right  of  property  did  not  attach  in  the  buyer.  Any  similar 
oats  of  that  quantity  and  quality  would  comply  with  the  terms  of 
the  contract,  and  until  the  oats  sold  were  identified  the  contract  of 
sale  could  not  attach,  nor  could  the  respondent  be  the  owner  of 
''  the  said  two  thousand  bushels  of  oats."  Some  act  of  selection 
or  identification  of  the  oats  sold  must  first  take  place  before  the 
title  to  any  oats  would  vest  in  the  respondent. 

But  the  appellants,  after  admitting  facts  the  legal  consequence 
of  which  was  not  to  vest  the  title  in  the  respondent  and  make  him 
the  owner  of  the  oats  sold,  and  without  averring  any  fact  of  identi- 
fication by  which  the  title  to  the  oats  sold  would  be  changed  and 
vested  in  the  respondent,  and  the  legal  conclusion  arising  from  the 
facts  admitted  in  the  complaint  destroyed,  allege,  as  new  matter, 
and  by  way  of  defense,  '^  that  after  the  sale  of  said  two  thousand 
bushels  of  oats  to  the  plaintiff  by  the  defendants,  the  plaintiff  left 
said  oats  in  defendants'  warehouse  in  Albany,  Oregon,"  etc.  It  is 
not  possible,  and  logically  cannot  be  true,  that  respondent  could 
leave  '^said  two  thousand  bushels  of  oats  in  defendants'  ware- 
house," when  '^the  said  two  thousand  bushels  of  oats"  had  not 
been  identified,  and  respondent  was  not  the  owner  of  ''said  two 
thonsand  bushels  of  oats." 

Appellants  cannot  admit  facts  which  show  the  oats  were  not 
identified,*and  as  a  consequence,  not  the  property  of  the  respond- 
ent, and  then  aver  that  respondent  'Meft  said  oats  in  defendants* 
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warehoofle."  Before  appellants  canaYoid  the  efFeot  of  their  admis- 
sion,  they  must  allege  some  fact  at  the  time  of  the  sale  or  after  the 
sale  by  which  the  identity  of  the  oats  sold  was  ascertained  and  re- 
spondent became  the  owner  of  them^  and  then  they  can  allege,  con- 
sistently, and  notwithstanding  their  admission  of  the  facts  in  the 
complaint,  that  the  respondent  left  said  oats  in  defendants'  ware- 
house. 

If  for  instance  at  the  time  of,  or  after  the  sale,  any  oats  had 
been  inspected  by  the  respondent,  and  with  his  approval  put  in 
sacks  and  set  aside,  or  had  formed  a  part  of  an  ascertained  mass  of 
uniform  quality  and  value  out  of  which  it  was  agreed  that  the 
two  thousand  bushels  of  oats  sold  should  be  taken,  although  not 
separated  ;  or  if  there  were  any  facts  of  identification  of  whatever 
nature,  or  appropriation  of  the  oats  by  respondent,  and  such  &ctor 
facts  of  like  import  had  been  alleged  in  the  separate  answer,  then 
the  appellants  could  allege  consistently  and  logically  that  respond- 
ent 'Meft  said  oats  in  defendants'  warehouse." 

The  theory  of  appellants' answer  was. based  on  the  proposition 
assumed  in  the  argument,  that  the  facts  alleged  in  the  complaint 
and  admitted  to  be  true  showed  an  executed  contract  and  the  title 
of  the  oats  sold  in  respondent,  and  in  that  view  the  matter  set  up 
iu  the  answer  would  be  consistent.  It  was  upon  this  theory  that 
counsel  attached  so  much  importance  to  the  word  ''  sold "  in  the 
complaint,  which  from  the  ability  of  the  argument  is  deserving  of 
notice. 

In  Russell  v.  yicoll,  3  Wend.  118;  20  Am.  Dec.  670,  the  words 
used  in  the  contract  were  :  '^  Sold  by  Daniel  Rapale,  for  our  account, 
to  R.  M.  and  J.  Russell,  five  hundred  bales  of  cotton,"  etc,  and  the 
court  said,  in  commenting  on  the  interpretation  to  be  given  to  the 
word  **  sold  :"  **  If  the  contract  be  executory,  and  such  it  evidently 
is,  the  interpretation  must  be  given  to  the  word  sold  that  was  given 
to  it  in  the  case  of  Boydy.  Siffkin,  2  Camp.  326.  It  means  contracted 
to  sell."  In  Ormsbee  v.  Mdchir,  20  Ohio  St.  295,  the  contract  was 
reduced  to  writing  and  consisted  of  two  instruments  signed  and  in- 
terchangeably delivered  by  each  party  to  the  other.  One  began  in 
these  words :  ''  I  have  this  day  sold  to  0.  Ormsbee  eight  thousuid 
bushels  of  ear  com,  to  be  delivered  on  board  of  canal  boats  at  West 
Fall,"  etc.;  and  the  other:  ''I  have  this  day  bought  of  Gharles 
Machir  eight  thousand  bushels  of  ear  corn,  to  be  delivered  on  board 
of  canal  boats,"  etc.,  and  the  court  held  the  contract  to  be  execu- 
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toTj.  Neither  the  cotinsel  nor  the  court  gave  any  attention  to  the 
word  *' sold'' or ''bought/'  as  affecting  the  conclusion  whether 
the  sale  was  executed  or  executory.  But  in  that  case,  as  in  this, 
the  question  of  the  identity  of  the  eight  thousand  bushels  of  ear 
corn  sold  by  the  contract  was  involved.  Counsel  for  the  plaintiff 
in  error  claimed  that  by  the  written  conti*act  there  was  a  contract 
for  the  sale  and  future  delivery  of  a  specified  quantity,  but  of  no 
particular  lot,  of  ear  corn,  and  one  of  the  counsel  for  the  defend- 
ants ill  error  said  the  important  question  was  whether  there  was  a 
sale  of  certain  specified  corn,  or  merely  a  contract  for  the  sale  of 
corn  in  general,  and  admitted  that  the  contract  as  written  was  for 
the  sale  of  no  specific  com.  The  court  said  :  ''The  contract,  by 
its  terms,  is  for  the  sale  of  a  certain  quantity  of  corn  in  general, 
and  for  aught  that  appeared  it  would  have  been  competent  for  the 
plaintiff  to  have  performed  it  by  the  delivery  of  any  com  of  the 
quantity  and  quality  called  for.'' 

From  these  views  it  follows  that  the  judgment  of  the  court  be- 
low is  affirmed. 

Judgtnent  affirmea. 


Hyland  v.  Blodoett. 

(9  Or.  106.) 

OofUract  —  order  for  money  poffoble  in  goods. 

An  order  for  the  payment  of  a  earn  of  momey  in  chattels  ie  not  an  undertaking 
that  the  payee  ehall  obtain  the  chattels,  nor  that  the  drawer  shall  answer 
for  their  value  in  case  of  refusal  to  accept  or  pa/. 

ACTION  on  an  order.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

Chenaweih  d  Johnson^  for  appellant. 
J.   W.  Raybum,  for  respondent. 

Lord,  G.  J.    This  was  an  action  brought  in  a  justice's  court 
upon  the  following  order  : 
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*^  Mr.  McGulloagh,  please  pay  to  B.  F.  Hjland,  or  bearer^  nine^ 
dollars  in  lumber. 

"  Wk.  Blodobtt." 

The  complaint  alleges  the  presentment  and  demand  of  payment, 
in  lumber,  of  the  said  McCuUough,  his  refusal  to  accept  or  pay  it, 
and  notice  to  the  correspondent  of  non-acceptance,  etc.  To  this 
followed  the  answer  and  reply,  and  a  judgment  of  nonsuit ;  but 
which,  owing  to  the  view  we  take  of  the  case,  it  is  unnecessary  to 
further  particularize. 

The  instrument  of  writing,  set  out  above,  was  an  order  payable  in 
lumber,  and  not  a  bill  of  exchange,  and  the  appellant,  by  making 
the  demand  and  giving  the  notice  which  would  chaige  the  drawer 
of  a  bill  of  exchange,  does  not  thereby  entitle  himself  to  maintain 
an  action  on  this  order. 

In  Sears  y.  Lawreiice,  15  Gray,  269,  this  identical  point  was  de- 
cided. The  action  was  brought  on  an  order  ^'  to  pay  to  the  order  of 
Willard  Sears  three  thousand  four  hundred  and  seventy-nine  dollars 
and  seventy-three  cents,  in  good  merchantable  lumber,"  etc.,  and 
Mbtcalf,  J.,  in  delivering  the  opinion  of  the  court,  says  :  "An 
order  for  the  payment  of  a  certain  sum  in  chattels  does  not  legally 
import  an  undertaking  by  the  drawer  that  the  payee  shall  obtain 
the  chattels,  nor  that  the  drawer  will  be  answerable  to  him  for  the 
value  of  them,  on  the  drawee's  refusal  to  accept,  or  pay  the  order. 
The  law  and  incidents  of  a  bill  of  exchange  do  not  attach  to  such 
an  instrument.  The  principle  is  that  such  orders  for  commodi- 
ties do  not  come  within  the  provisions  of  the  law  merchant,  and 
none  of  its  doctrines  can  be  applied  to  it."  In  Coyl^s  Eofrs  v. 
Salter whtttf 8  Adm'r,  T.  B. ,  4  Monr.  124,  it  is  held  that  "  all  drafts  or 
orders  drawn  for  other  commodities,  operate  only  as  an  authority  to 
receive  the  contents,  and  the  holder  of  them  is  not  bound  to  apply 
either  the  speed  or  the  formalities  required  in  conducting  a  bill  of 
exchange,"  and  that  when  suit  is  instituted  it  must  be  based  on  the 
original  cause  of  action.  Upon  this  point  however  we  express  no 
opinion,  as  that  question  would  depend  upon  matter  not  now  before 
the  court.    The  judgment  of  the  court  below  is  affirmed. 

Judgment  affimutL 
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HiTQiLL  V.  KiNifrrr. 

(9  Or.  sm.) 

JietMrd — ettcppeL 

Wlisre  an  oflbr  of  a  reward  is  made  in  a  newspaper  without  anthorltj,  the  al- 
leged promiaor  is  not  estopped  from  denying  hie  liabilitj  although  he  knew 
of  the  pnUkatioo  and  did  not  object  to  it. 

ACTION  for  a  reward.     The  opinion  states  the  case.      The 
plaintiff  had  judgment  below. 

Milton  Elliott,  for  appellants. 

^.  />.  Winton,  for  respondent. 

Waldo,  J.     The  facts  in  this  case  are,  that  some  time  in  the 

jear  1877,  there  appeared  over  the  names  of  the  defendants,  in  the 

Weekly  Astorian, — a  newspaper  published  in  Aatoriay  Oregon  — 

an  advertisement  purporting  to  be  an  offer  of  reward,  of  which  the 

following  is  a  copy. 

"  1500  Reward.  The  above  snm  will  be  paid  for  evidence  which 
will  convict  of  a  crime  any  person  or  persons  cntting  or  injuring 
any  net  or  nets,  or  in  any  way  molesting  by  threats  or  intimidation 
any  fisherman  lawfully  pursuing  his  business  as  such  on  the  Colum- 
bia river.  Also,  $50  will  be  paid  for  the  arrest  and  conviction  of 
any  person  or  persons  found  purchasing  from  any  cannery's  boat 
on  the  Columbia  river,  without  authority  from  the  owner  of  said 
boat." 

The  plaintiff  alleged  a  performance  of  the  conditions  entitling 
him  to  recover  said  sum  of  five  hundred  dollars,  and  the  defend- 
ants having  refused  payment,  he  brought  his  action  to  recover. 
The  appellants  denied  the  publication. 

At  the  trial,  the  court  charged  the  jury  that  if  knowledge  of  the 
published  offer  of  reward,  although  its  publication  was  in  no  way 
authorized  by  defendants,  came  to  them  and  they  did  not  object 
to,  conntormand,  or  deny  it,  they  were  liable.  The  instruction 
goes  on  the  ground  that  the  appellants  were  estopped  by  their 
silence  to  deny  that  the  published  offer  of  reward  was  their  act. 
Vol.  XLII  — 101 
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The  facts  to  which  the  instruction  was  applied — the  mere 
knowledge  of  the  existence  of  the  unauthorized  advertisement  — 
bring  the  case  within  the  rule  laid  down  in  Meley  v.  CMim,  41 
Gal.  663.  In  that  case  there  was  a  forged  deed,  in  all  respects 
regular  on  its  face,  put  upon  record,  purporting  to  have  been  exe- 
cuted by  the  plaintiff  to  the  grantor  of  the  defendant's  grantor. 
The  evidence  tended  to  prove  that  the  defendants  hud  no 
knowledge  that  the  said  nominal  deed  of  the  plaintiff  was  a  forgery. 
It  was  shown  that  the  plaintiff  had  knowledge  of  the  existence  of 
the  deed  several  years  before  she  brought  her  action,  and  before  the 
defendant  made  his  purchase,  and  took  no  steps  to  correct  the 
false  impression  carried  by  the  recoi*d.  The  case  presented  was, 
whether  the  mere  silence  of  the  plaintiff  under  such  circumstances, 
and  the  possible  and  even  probable  fact  that  some  one  might  act  to 
his  injury  on  what  appeared  to  be  the  true  state  of  the  title  would 
esto])  plaintiff  to  assert  title  to  the  land  against  an  innocent  pur- 
chaser. The  court  held  that  it  would  not.  It  is  only  where 
silence  becomes  a  fraud  that  it  works  an  estoppel.  HiU  v.  Eply, 
31  Penn.  St.  334. 

Now  in  this  case  there  is  nothing  to  found  an  estoppel  upon, 
but  the  mere  knowledge  of  the  defendants  that  an  advertisement 
over  their  names  had  ap])eared  in  the  public  press.  This  adver- 
tisement was  not  the  act  of  the  defendants  ;  hence  to  make  them 
liable  the  act  of  the  plaintiff  must  have  been  done  under  such  cir- 
cumstances that  the  silence  of  the  defendants  amounted  to  a  fraud 
upon  him.  This  requires  some  intent  —  an  implied  admission  on 
the  part  of  the  defendants. 

The  principle  is  the  same  ''  that  is  applied  in  the  case  of  deeds 
of  real  estate,  that  he  who  stands  by  at  the  sale  of  his  property 
by  another  person,  without  objecting,  will  be  precluded  contest- 
ing the  purchaser's  ti'^le."  Corser  v.  Pauly  41  N.  H.  31 ;  1 
Green.  Ev.,  §197. 

The  plaintiff's  belief  in  the  genuineness  of  the  advertisement, 
like  the  belief  in  the  genuineness  of  the  deed  in  the  case  of  Mdey 
V.  Collins,  above,  cannot  of  itself  affect  the  appellants.  They 
must  have  been  placed  in  such  a  situation  that  their  conduct  was 
equivalent  to  standing  by  and  seeing  the  plaintiff  act,  knowing  that 
he  believed  the  advertisement  to  be  genuine.  The  instruction  was 
not  applied  to  such  a  case,  but  made  it  the  duty  of  appellants  gen- 
erally, when  the  knowledge  of  the  advertisement  came  to  them,  to 
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contradict  it  in  a  public  manner,  or  affirmatiyely  undeceive  the 
plaintiff.  The  mere  failure  to  do  this  cannot,  under  the  authori- 
ties cited,  be  construed  into  an  admission  of  the  genuineness  of  the 
advertisement.  The  judgment  of  the  Circuit  Court  must  be  re- 
versed and  a  new  trial  ordered. 

Judgment  reversed. 


INDEX 


ABATEMENT. 

Aotion  to  •nforott  indtvidual  liability  of  rtookfaoWnr.]  A  statute  aathoris. 
ing  the  formation  of  corporations,  and  providing  that  they  shall  not  com- 
mence business  until  certain  specified  things  are  done,  and  making  the 
trustees  and  corporators  individnallj  liable  for  the  debts  thereof  until 
those  things  are  done,  is  penal,  and  an  action  to  enforce  such  liability 
abates  by  the  defendant's  death.     Dheney  ▼.  8nUtH  (111.),  14. 

ACT  OF  GOD. 
Sm  Nbgliobitcs*  529. 

ACTION. 
See  Bab,  271. 

ADMINISTRATOR. 

l>eiKHdt  ol  tmst-fonds  in  bis  own  name — liability  for  loss.]  An  adminis- 
trator, depositing  funds  of  the  estate  in  a  bank  to  his  individual  credit,  is 
responsible  to  the  estate  therefor  on  the  failure  of  the  bank,  although  he 
had  no^  other  deposit,  and  informed  the  officers  at  the  time  that  the  funds 
were  in  trust     WUHams  ▼.  WiUiams  (Wis.),  708. 

ADMISSION. 

See  Attorkkt,  163. 
« 

AGENCY. 

1.  Seont  oontraot  with  other  party.]    A  lumber  dealer  secretly  agreed  with 

one  employed  to  supervise  the  erection  of  buildings  for  another  and  to 
pass  upon  accounts  for  materials,  but  not  to  make  purchseea,  for  a  com- 
mission on  sales  made  to  the  employer  through  his  influence.  BM, 
void  as  against  public  policy.    AUee  v.  Fink  (Mo.),  885. 

2.  To  soil  land  —  aothoiity  to  receive  pay.] .  An  agent  to  sell  land  on  credit 

has  no  implied  authority  to  receive  payment  tiiereldr,  nor  to  reeeive  pay- 
ment before  due  or  in  any  thing  bat  money.  Ntmn'e  Mkecvi&rw  v.  BMn- 
*m(W.  Va.),  771. 

3.  To  solicit  orders.]    An  agent  to  solicit  orders  for  goods  has  no  implied  au* 

thority  to  receive  payment.     McKindly  v.  Dunk&m  (Wis.),  740. 

4.  Notice  of  want  of  authority  to  receive  pay.]    The  words  **  agents  not  ao. 
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thoiised  to  collect/'  in  large  print  on  the  face  of  a  bill  of  gooda,  oonitltiili 
conclasive  notice  to  theparchaaer  not  to  paj  an  agent  therefor.     Id, 

libel  by  agent.]    See  Ck>RPORATTOir,  879. 

8ee  Bank.  285 ;  Nbgligbngb,  987. 

AGISTER. 

lien — statutory  oonstraotion.]  A  statute  giving  a  lien  for  keeping  to 
"  keepers  of  livery  stables  and  all  others  engaged  in  feeding  horses,  cattle, 
hogs  or  other  live  stock/'  covers  the  case  of  one  who  for  several  jearshu 
kept  a  number  of  cattle  belonging  to  the  same  person,  although  he  kept 
no  cattle  for  others.    Kelsie  v.  Layne  (Kans.),  lOd. 

ALTERATION. 
8ee  Bank,  808;  Nbootiablb  Instrumbnt,  127,  897. 

ANIMAL. 

1.  Bsoape  of,  on  highway —  injury  to.]    A  horse,  while  being  led  on  a  high- 

waj,  escaped  without  his  keeper's  fault,  and  running  some  fifty  rodi» 
pursued  by  his  keeper,  entered  upon  an  unfenced  railway  track,  and  was 
there  injured  by  a  train.  Held,  that  the  defendant  was  liable.  Anutetm 
V.  Gardner  (Mass.),  421. 

2.  Unlawful  killing  of  trespassing.]    One  who  pursues  with  dogs  and  kills  a 

hog,  trespassing  on  his  premises  and  injuring  a  growing  crop,  is  guilty  of 
criminal  trespass.     Thompson  v.  Sfnte  (Ala.),  101. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

L  Reservation  of  exempt  property.]  A  general  reservation  of  exempt  prop' 
erty  does  not  invalidate  an  assignment  for  the  benefit  of  creditors.  Biek- 
ai*deon  v.  Mdrqueze  (Miss.\  853 

2.  Authority  to  sell  on  credit-]  An  assignment  for  the  benefit  of  creditors 
is  not  invalidated  by  empowering  the  assignee  in  bis  discretion  to 
sell  for  cash  or  on  such  credit  as  he  shall  deem  fbr  the  advantage  of  all 
the  creditors.    Id, 

3*  Authority  to  carry  on  the  business.]  A  provision  in  an  assignment  for  the 
benefit  of  creditors,  that  the  assignee  may  do  with  the  assets  whatever 
in  his  judgment  will  best  promote  the  interest  of  the  creditors,  does  not 
impliedly  warrant  the  carr3ring  on  of  the  business  indefinitely.    Id. 

ATTORNEY. 

L  Admission  by.]  An  oral  admission  made  by  an  attorney  on  atrial  binds  his 
client  on  a  subsequent  trial  of  the  same  action,  if  it  appears  to  have  bees 
general.  Central  Branch  Union  Pacific  Railroad  Company  v.  Shmtp 
(Kana),  168. 

X  Btsbarrlng.]  An  attomey-at-law  may  be  disbarred  for  embenlement  as  cA 
lector   f  Uxes.     Bdantfe  Gaee  (N.  H.).  555. 

See  Libel.  169. 
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BAILMENT. 

W«i«lioai«  reotipt]  A  firm  of  warehottsemen  and  millera  reoeired  wheat 
and  gave  receipts  for  it,  Bpeeifjing  it  to  be  "  at  owner's  risk  from  ele- 
ments,  at  ten  cents  leas  Detroit  quotations  for  same  grade  when  sold  to 
us.*'  They  charged  nothing  for  storage,  but  used  the  wheat  in  their 
manufacture,  and  its  identity  was  constantij  changing.  Ueld^  in  the  ab- 
sence of  contraiy  local  use  or  particular  course  of  dealing,  a  bailment  and 
not  a  sale.     Ledyard  y.  Mbbard  (Mich.),  474. 

BANK. 

1.  Agency  —  sobstitcitloa  of  debtonu]  The  defendant  bank  received  from  the 
plaintiflF,  for  collection,  a 'check  drawn  bj  him  on  a  New  Jersey  bank,  and 
mailed  it  to  the  drawee,  its  collecting  agent  in  New  Jersey.  The  custom 
was  for  the  drawee  to  credit  the  defendant  bank  in  account  for  all  collee 
tions,  and  settle  therefor  weekly.  On  receiving  this  check  the  drawee 
charged  ii  lo  the  drawer  and  credited  the  defendant  with  it.  The  next 
day  the  drawee  suspended  payihent.  Held,  that  the  drawer  could  recover 
of  the  defendant  upon  the  check.  Briggs  v.  Centred  National  Bank  of  the 
eUy  of  New  York  (N.  Y  ),  285. 

&  0«rtifioation  —  subsequent  alteration  —  estoppel  by  teller's  admissiona.] 
A  check  drawn  upon  the  defendant  bank  was  indorsed  by  the  payee  and 
mailed  to  the  indorsee,  was  stolen,  presented  to  and  certified  by  the  de- 
fendant, and  afterward  fraudulently  altered  by  raising  the  amount  and 
changing  the  date  and  the  payee's  name.  Subsequently  it  was  offered  to 
the  plaintiff^  who  presented  it  to  the  defendant's  paying  teller,  at  the  bank 
during  business  hours,  asking  if  the  certification  was  good,  and  the  teller 
replied  that  it  was.  Thereupon  the  plaintiff  took  the  check,  paying  value. 
Before  this  however  the  defendant  had  been  notified  that  the  indorsee 
had  not  received  the  check,  and  to  stop  payment.  In  an  action  on  the 
altered  check,  held,  that  in  the  absence  of  proof  of  bad  faith  or  negligence 
on  the  defendant's  part,  there  could  be  no  recovery .  Cletos  v.  Bank  tff 
New  York  National  Banking  Auodatian  (N.  Y.),  })08. 

3.  Zhity  in  remitting  by  mail  J  A  depositor  in  a  bank,  being  at  Wiesbaden^ 
in  Germany,  wrote  the  cashier  to  transmit  his  deposit  **  by  draft,  or  in 
such  manner  as  you  think  best,  so  that  I  can  draw  the  money  at  Frank- 
forton-the-Main."  The  cashier  accordingly  mailed  to  him  a  draft  payable 
to  his  order,  addressed  to  him  at  Wiesbaden,  Germauy.  Another  person 
of  the  same  name  wrongfully  intercepted  the  draft,  and  indorsed  it  and 
procured  the  money.  Held,  that  the  bank  was  not  liable  to  the  depo^^itor. 
Jung  V.  Second  Ward  Saviugn  Bank  (Wis.),  719 

^  Title  to  depoaitin  —  garnishment.]  Money  held  in  a  fiduciary  capacity, 
but  deposited  by  the  holder  to  his  general  account  in  a  bank,  still  belongs 
to  the  other  party,  and  cannot  be  garnished  or  attached  fur  the  depositor's 
debt  incurred  before  such  deposit.    M'nTili  v.  Raymond  (Kans.),  167 

BANKRUPTCY. 

1  JmikUotioii  of  State  oourts.]  An  assignee  in  bankruptcy  may  sue  in  a 
State  court  when  his  right  does  not  depend  on  the  bankrupt  act.  Ifs^ 
more  v.  McMillan  (Iowa),  45. 
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2.  Wew  jHiwiiiii   ptmHay  ptooMcUagi.]     Where  one  a^jw^V^ 

promised  before  discharge  lo  pay  an  origiaal  debt  after  diicfawge,  AeU, 
bindin;.    Knapp  r,  Hsffl  (lowi^,  GO. 

BAR. 

Heuovwy  for  pecBOoal  iijtDy — vabaeqaeiict  action  far  deaHi.]    A  jadgiBant 

for  damages  for  personal  iajury  by  the  wrongful  act  or  negtigOBoe  of 
another  is  a  bai  to  an  action,  under  the  statute,  bj  the  personal  reprs- 
sentatiyes  for  damages  by  reason  of  the  plaintiff's  subeeqaent  deatk. 
LiUiemod  ▼.  Mofffn-  (N.  Y. ),  871. 

iS^CRiHiKAL  Law,  886. 

BILL  OF  EXCHANGE 
390  Nbgotiablb  Instrukbitt. 

MUNDAftY. 

Fkaotloal  locatioii.]  Two  owners  of  a  tract  of  land  agreed  in  1864  to  divide 
it  equally,  established  the  division  line,  set  out  a  hedge  and  fence  apon 
it,  cultivated  and  improved  the  land  with  reference  to  that  line,  and  both 
8ubsequ«!»ntly  sold  their  interests  to  third  parties  who  knew  of  that  agree- 
ment. Held,  that  as  the  statute  of  limitation  bad  run,  the  line  migbt  not 
be  questioned,  although  it  did  not  equally  divide  the  traet.  Tnmd  v. 
Lewi9  (Neb.),  767. 

]>6olarations  as  to.j    See  Eyidencb,  520. 

CARRIER. 

L  Of  animals — stipiilation  for  ezemptkm  fron  UabUtty.]  A  carrier  of 
animals,  in  consideration  of  a  reduced  rate  of  freight  and  a  free  pass  to  the 
shipper,  may  stipulate  witli  the  shipper  for  exemption  from  liabiliiy  ex- 
cept for  damage  by  collision  or  running  off  the  'tnek.  Qtorgim  Bad- 
road  v.  Spears  (Ga.),  81.         ' 

2. A  carrier  of  aaisutls,  in  consideration  of  a  reduced  sate  of  freight  aad  a 

free  pass  to  the  shipper,  may  stipulate  with  the  shipper  for  exemption 
from  liability  by  reason  of  overloading,  sulfocatioii,  heat,  fire  and  the 
like.     Oeergia  Railroad  v.  Beatie  (Ga.),  75. 

3.  Ckmtribatory  negligence  of  railway  passenger — riding  in  baggi^ge-car.J 

A  railway  passenger,  injured  while  voluntarily  and  unnecesaariiy  riding 
in  a  baggage-car  without  the  knowledge  of  the  conductor,  and  who  would 
have  escaped  had  he  been  in  a  passenger-car,  is  without  remedy.    £r 
tuckif  Central  Railroad  Company  v.  Thonuu^  Adminit^rat^s  (Ky.),  SQt  • 

^  mection  d  railwa j  passenger  for  detaching  coupon  —  tender.J  A  pasBbik. 
ger  by  railway  upon  a  commutation  coupon  ticket  conditioned  to  be  showa 
to  the  conductor  on  every  trip  and  to  be  void  if  the  coupons  were  detached 
by  any  other  person  than  the  conductor,  was  proceeding  to  detach  a  cou- 
pon himself,  and  being  warned  by  the  conductor  that  if  he  did  so  be 
would  not  accept  the  coupon,  persisied,  obered  the  conductor  the  ooapoa, 


INDEX.  809 

CARRIEB  —  Co7^Hnued. 

lefaaod  to  show  the  ticket,  and  profanely  dared  the  cond  actor  to  put  t><m 
off.  ffdd,  that  tbia  would  have  justified  the  conductor  in  ejecting  him.  and 
that  the  passenger's  subsequent  tender  of  the  ticket  and  detached  coupon 
before  the  ejection  was  complete,  but  in  an  insulting,  profane  and  boisterous 
manner,  would  not  have  restored  the  passenger's  right  to  complete  the 
journey.  LouinilUt  NashmUe  c§  Oreai  Southern  BaUroad  Co,  ▼.  HarrU 
(Lea),  668. 

ft.  -^for  reliiBlng  to  pay  advancedfare  on  tralii  — retfiual  to  oarry  on  laiiM 
train  for  fure^]  The  table  of  prices  for  fare  on  a  railroad  authorized  the 
ticket-seller  at  D.,  to  make  a  discount  of  fifteen  cents  for  passengers  who 
purchased  tickets  to  L.,  the  adyertised  fare  being  sixty-five  cents.  Plaint- 
iff,  who  desired  to  take  passage  from  D.  to  L.,  went  to  the  ticket  office 
after  \he  time  for  the  departure  of  the  train  as  advertised  had  expired, 
but  there  was  sufficient  time  to  purchase  if  the  ticket-seller  had  been  in 
the  office,  but  he  had  only  remained  there  up  to  the  advertised  time. 
Plaintiff  then  took  passage  without  a  ticket,  and  refusing  to  pay  more 
than  the  price  asked  at  the  ticket-office,  was  ejected  from  the  train  by 
the  conductor  who  demanded  the  full  fare.  The  ejection  took  place  at 
W.,  a  station  between  D.  &  L.  While  the  train  was  stopping,  plaintiff 
undertook  to  purchase  a  ticket  from  W.  to  L.  for  the  purpose  of  contin- 
uing his  Journey  on  the  same  train,  and  tendered  the  ticket-seller  at 
W.  money  therefor  wbicli  was  accepted  by  the  ticket-seller,  but  he  on 
learning  the  circumstances  refused  to  sell  the  ticket,  and  tendered  back 
the  money,  which  plaintiff  refused  to  accept,  and  the  train  left  W.  with- 
out plaintiff.  Hdd,  that  the  ejection  and  the  refusal  to  sell  the  ticket 
were  j  ustifiable.     Swan  v.  MandietiUr  and  Lawrence  Railroad  (Mass.),  432. 

6.  Iiiability  ol  connetftiag,  for  baggage.]     The  first  of  a  connecting  line  of 

railway  carriers,  selling  a  coupon  ticket  and  giving  a  baggage  check 
for  a  point  beyond  its  own  terminus,  without  limiting  its  responsibility, 
is  liable  for  loss  of  the  baggage  on  the  route  by  a  aafasequent  earner. 
Louisville  and  NaehviUe  BaUroad  Company  v.  Weaver  (Lea),  654. 

7.  Limitation  ol  liability.]    A  common  carrier  gave  a  receipt  for  a  barrel  of 

whiskey,  the  receipt  containing  the  words:  *'lbbl.  whiskey,  400  lbs. 
Liquor  carried  at  val.  fSO  per  bbl."  Held^  that  if  this  imported  a  con- 
tract  limiting  his  liability  to  f20  in  case  of  loss,  it  could  only  apply  to  loss 
without  his  fault.  Black  v.  Goodrich  TVaneportatUm  Company  (Wis.), 
718. 

8.  Railroad—  discrimination  in  ratos  of  freight.]    In  order  to  secure  freight 

which  would  otherwise  go  by  a  different  route,  a  railroad  company  may 
discriminate  in  rates  in  favor  of  persons  living  at  a  distance  from  its 
route,  provided  its  charges  against  others  not  sin^larly  situated  are  reas- 
onable.    Bagan  v.  Aiken  (Lea),  684 

9.  Railway  ticket — whan  ^  used.']    Plaintiff  purchased  at  8t  IiGois  of  the 

O.  Railroad  Company,  acting  as  agent  for  other  companies,  a  ticket  to  New 
York  over  connecting  lines  mentioned '  in  coupons  attached,  and  oondl* 
tloned  to  be  good  only  for  one  continuous  passage  fram  point  to  point 
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named  on  coapons  attached,  and  was  to  be  "  need  on  or  before  "  the  90th  of 
September.  A  ooapon  for  passage  over  the  N.  road  was  for  paasage  from 
B.  to  New  York.  Plaintiff  entered  a  train  on  the  N.  road  going  from 
B.  to  New  York,  at  R.,  an  intermediate  station,  and  presented  it  to  tha 
condactor,  who  received  it  and  punched  it  as  a  regular  ticket.  While  on 
tlie  journey  the  26th  expired,  and  when  the  train  reached  H.,  a  station 
between  R.  and  New  York,  abcut  four  o'clock  a.  m.,  September  27. 
plaintiff  was  ejected  from  the  car  bj  the  conductor,  on  the  ground  that 
the  time  the  ticket  had  to  run  was  expired.  IJdd,  that  the  ejection  waa 
wrongful.  When  the  ticket  was  accepted  from  plaintiff  at  R.,  it  waa 
"  used,"  and  he  was  entitled  to  passage  to  New  York.  Auerbaeh  v.  New 
York  Central  and  Hudeon  Riner  Railroad  Company  (N.  Y.),  290. 

10.  Right  of  true  owner  as  against  carrier  or  consignee.]  Money  belonging 
to  W.  alone  was  sent  by  express  directed  to  W.  &  C.  W.  demanded  it« 
without  producing  any  assigument,  order,  acquittance  or  receipt  from  Gl 
The  express  company  refused  to  deliver  it,  alleging  that  it  had  been  gar- 
nished. Held,  aside  from  the  question  of  garoishiuent,  no  defense  in  aa 
action  by  W,  for  the  money.  Wells  v.  American  Bxprea  Comvanjf  (Wia.) 
695. 

CHARACTER. 

See  Eyidbncb,  195 

CHARITY. 
/S^  Trust,  444 

CHECK. 
See  Nbootiablb  Instrumbnt,  776. 

CONCEALED  WEAPONS. 
Bee  CoKSTiTUTiONAL  Law,  8  ;  C^riminal  Law,  618^ 

CONSIDERATION. 
See  CoHTRACT,  180 ;  Nbootiablb  Instrumbnt,  922. 

CONSTITUTIONAL  LAW. 

1.  Oanryfngoonoaaled  weapons.]  A  statute  prohibiting  the  carrying  of  mrmj 
pistols  by  non-military  persons  except  uncovered  and  in  the  hand,  is  not 
unconstitntionaL     Haile  v.  State  (Ark.),  8. 

fl.  Bleoton  —  municipal  roqoirement  ol  registration  and  poll-tax.]  A  city 
law  requiring  voters  at  municipal  elections  to  be  registered  and  pay  a 
poll-tax  is  not  in  violation  of  the  Constitution  as  imposing  additional 
qualifications.    McMihon  v.  Mayor,  etc.,  of  Savannah  (Ga.),  65. 

3.  B^Joyment  of  private  property.]  A  statute  making  It  a  penal  offense  to 
establish  and  maintain  a  place  for  vending  provisions  or  refreshments,  or 
furnish  food  or  shelter  for  horses,  within  a  mile  of  a  camp-meeting 
without  the  permission  of  the  anthorities  in  charge  of  snch  meeting,  with 
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ma  exception  in  favor  of  any  one  thus  carrjing  on  his  pre-establiBhed  biuii* 
nens,  and  a  limitation  of  each  prohibition  to  thirtj  dayn  in  any  year,  is  not 
nnconstitational .     CommontoeaUh  t  ,  Bearte  (SAass.),  450. 

4L  Bztending  time  for  proBeoation  of  oriminal  offenses.]  Where  a  statute 
extends  the  time  of  limitation  for  the  prosecution  of  an  offense,  a  defend- 
ant in  whose  favor  the  ori|rinal  time  of  limitation  had  not  fully  run  at  tlie 
passage  of  the  act,  may  be  indicted  within  the  newly  established  time, 
although  the  original  time  has  run  at  the  time  of  finding  the  indictment. 
CammonwettUh  v.  Zhiffp  (Penn.),  554. 

6.  Grand  Jury  —  exolosioa  of  negroes  ]  A  white  person  may  not  complain 
of  the  statutory  exclusion  of  negroes  from  a  grand  jury.  CammonteeaUh 
▼.  Wright  (Kj.),  208. 

6.  Xmpeachment  of  pablic  officer — haUtnal  intosioation.'l  Where  the  Con- 
stitution provides  for  impeachment  or  removal  of  public  officers  for  crime, 
incapacity  or  negligence,  a  statute  providing  for  their  removal  for  volun- 
tary intoxication  in  businesi*  hours,  or  for  habitual  Intoxication,  is  valid. 
McCamas  v.  Kr^jg  (Ind.).  135. 

7-  Iiiability  of  State  on  contract.]  When  the  State  breaks  its  contract  duly 
made  by  its  authorized  afrents  for  the  construction  of  a  public  work.  It  is 
liable  for  proftpective  profits.     Dannlds  v.  State  (N.  Y.),  277. 

8.  Personal  liberty  —  oommitting  to  industrial  schooL]    An  act  of  the  leg- 

islature providing  for  tlie  committing  to  an  industrial  school  of  dependent 
infant  girls  found  begging  wandering,  consorting  with  criminals  or 
vicious  persons,  or  in  houses  of  ill-fame  or  poor-houses,  etc.,  is  not  uncon- 
stitutional as  being  in  restraint  of  personal  liberty,  nor  because  a  trial  by 
jury  is  not  accorded.     Petition  of  Ferrier  (111.),  10. 

9.  Rejn^^^oi^  ^  demand  of  Jury  triaL]     A  statute  providing  that  in  civil 

actions  no  party  shall  be  entitled  to  a  trial  by  jury,  unless  he  files  within 
a  prescribed  time  a  notice  that  he  desires  such  trial,  is  constitutional. 
Foeter  v.  Moree  (Mass.),  438. 

IOl  Regulation  of  commeroe  —  injunction.]  A  constitutional  provision,  that  no 
foreign  corporation  shall  do  business  in  the  State  without  having  a  known 
place  of  business  and  an  authorized  sgent  therein,  is  not  in  violation  of 
the  Federal  Constitution  ;  and  a  home  telegraph  company  will  not  be  re* 
strained  from  impeding  and  obstructing  a  foreign  telegraph  company  in 
erecting  and  operating  its  lines  in  the  State,  where  the  complainant  does 
not  show  that  it  has  such  a  place  of  business  and  agent.  American  Union 
Telegraph  Company  v.  Western  Union  Telegraph  Company  (Ala.),  90. 

11.  Telegraph  company.]    No  State  can  exclude  a  foreign  telegraph  company 

from  doing  business  within  its  boundaries.    Id, 

12.  Witness  —  infamy.]  A  law  providing  that  a  person  convicted  of  a  felony 
may  still  be  a  competent  witness,  is  not  unconstitntionaL  BnUon  v.  Fm 
(Wis.),  744. 

CONSTRUCTIVE  FRAUD. 
8ee  Fraud.  685. 
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1.  Oouidoratioii  —  sabioriptlon.]     A  subsciiption  to  paj  aa  eziBting  debt,  no 

new  liability  or  obligatioa  being  amumed  on  the  faith  of  it»  is  not  en- 
forceable.    UimertiUy  of  Dee  Mbinei  v.  Livingston  (Iowa),  42. 

2.  .J    The  diBOOTerer  of  an  oil  spring  may  sell  hie  knowledge  thereof, 

and  this  will  be  euflScient  oonsideration  for  a  promise  to  pay  therefor. 
Beed  v.  Golden  (Kans.),  180. 

3.  Public  policy.]     A  contract  to  buy  of  a  director  and  president  of  a  Na- 

tional bank  shares  of  its  stock,  on  condition  that  the  purdiaser  shall  be 
made  cashier  of  the  bank,  is  void  as  against  public  policy.  NoH  v.  Drake 
(Ean8.)»ie2. 

4.  to  assign  fises  of  office.]      A  contract  by  a  clerk  of  a  court  to  aasigii 

all  the  fees  of  his  office  to  pay  a  debt  is  void  as  against  public  poii<Qr. 
MM  V.  Ghipley  (Ky.),  215. 

6. ooanbining  to  buy  at  pablio  sale.]    It  is  lawful  for  parties  to  aaeociate 

to  buy  property  at  public  sale.    8mUh  v.  UUman  (Md.),  829. 

6.  niegal— ultra  vires  —  surety.]  Where  a  bank  charter  provides  that  do 
director  shall  be  indebted  to  it  above  a  certain  amount,  a  note  given  to  it 
by  a  director  for  an  indebtedness  iu  excess  of  that  amount  is  void,  and 
a  guaranty  thereof,  although  by  one  not  a  director,  is  not  enforoeable. 
Workingmen's  linking  Company  v.  EauUnherg  (III.),  26. 

7*  Lunai^.]  A  chattel  mortgage  made  by  an  insane  person,  apparently  sane 
and  not  judicially  pronounced  insane,  vests  title,  and  after  default  the 
right  of  possession,  in  the  innocent  mortgagee,  and  the  mortgagee  ha  v. 
ing  acquired  possession,  the  chattels  cannot  be  recovered  from  the  mort- 
gagee without  disaffirmance.     Fay  v.  Burditt  (Ind.),  142. 

8.  Burden  of  proof.]    In  suck  action  the  burden  of  proof  throughout  is  ftn 

the  plaintiff,     id. 

9.  Note  payable  in  Bervices  ^-^  demand.]    Where  a  note  is  conditioned  to  be 

payable  by  the  sawing  of  lumber  to  be  famished  by  the  payee,  the  maker 
may  notify  the  payee  of  his  readiness  to  perform,  and  request  that  lie 
furnish  the  lumber,  and  the  payee'a  failure  to  furnish  it  will  excuse  per- 
fotmance  by  the  maker ;  and  the  payee  may  not  demand  money  without 
Hhowing  the  furnishing,  a  request  to  perform,  and  the  maker's  failure  to 
perform.     Jfipp  v.  Diithey  (Ind . ),  124. 

10.  Order  for  money  payable  in  gooda.]  An  ordet  for  the  payment  of  a  sum 
of  money  in  chatteln  is  not  an  undertaking  that  the  payee  shall  obtain  the 
chattels,  nor  that  the  drawer  shall  answer  for  their  value  in  case  of  re- 
fusal to  accept  or  pay.     Rytand  v.  BlodgeU  (Or.),  799. 

11.  Bubsoription  to  stock — rescission.]  The  defendant  procured  tnbserip- 
tions  for  the  stock  of  the  plaintiff's  railway,  and  himself  previously  saV- 
■cribed  theteto,  entering  his  name  in  the  aame  subecription  book  beloog. 
ing  to  the  plaintiff,  which  he  kept  about  six  months  thefeafter.  8Qbse- 
quently  he  cut  his  name  out  of  the  book  and  returned  the  book  to  the 
plaintiff.  Held,  that  \ie  #as  Btill  bound  by  his  tontract.  Chreer  v.  CJbr- 
tier'9  Bailway  Company  (Penn.),  648. 
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IS.  IIdm  of  iMifWBt  —  whiaa  wppaka^trnd  tiiM  nandmnd  tiapciwiMo]     A 

written  piomiBe  to  paj  for  the  riggiiig  of  a  veesel,  ninety  dajs  after  its 
flnt  letom  trip,  is  enforceable  although  the  veaael  ia  loet  and  noTer  re* 
tame,  and  the  money  ia  payable  in  ninety  days  after  the  time  nsoally  re- 
quired for  the  trip.    Randall  ▼.  Johnwii  (Mla8.)>  865. 

Of  Stetoi]    S00  GomrriTDTiONAii  Law,  377. 

iSsd  8uin>AT,  684. 

OONTRACrrOR. 
Bte  Mastbb  and  SERVAirr,  811, 572,  780  ;  Nbgligkngb,  687. 

CONTRIBUTION. 
iS90  Nbqotlablb  Instrumbrt,  898. 

CONTRIBUTORY  NEGLIQENCK 
Bm  Nbgligbnce. 

CORPORATION. 

L  libel  by  agent]  A  corporation  is  not  liable  for  a  libel  by  its  agents 
not  in  the  course  of  his  duty,  nor  authorised  nor  approved  by  the  oo^^ 
poration.    8wik&m  Express  Company  v,  Fitzner  (Miss.),  879. 

2 .  KalioloQS  pxoseontion.]  A  corporation  is  liable  to  an  action  for  a  malicious 
prosecution  authorized  by  it.  Boogher  ▼.  Z(f«  Astockstum  cf  Ameriea 
(Mo.),  418. 

CRIMINAL  LAW. 

1.  OarrTt^g  ooacealed  weapons  —  what  is  not.]    Under  the  statute  against 

carrying  concealed  weapons,  which  declares  that  having  the  weapon  upon 
the  person  is  prima  facie  evidence  of  concealment,  a  merchant  who  bought 
a  pistol  merely  as  a  sample,  and  carried  it  in  his  pocket  from  the  store 
where  he  bought  it,  to  another  near  by  to  have  it  packed  with  other  goods, 
may  not  be  convicted.    J^aU  v.  OUbert  (N.  G),  518. 

2.  Ponner  acqnittaL]    Acquittal  as  principal  in  a  murder  is  no  bar  to  an  in* 

dietment  as  accessory  before  the  fact  in  the  same.  State  v.  BueteU  (N. 
H.),586. 

3.  Bomiolde  —  physioian's  mistake  or  ignorance.]  A  physician  is  criminally 

liable  for  his  gross  ignorance  causing  the  death  of  his  patient,  but  not  for 
mere  mistake  of  Judgment.    StaU  v.  Harditter  (Ark.),  5. 

^  niagsl  sale  of  spirlSooas  liqaors  —  place  of  sale.]  A  travelling  agent  for  a 
licensed  wholesale  liquor  dealer,  doing  business  in  Erie,  took  orders  for 
whiskey  in  Mercer  county,  and  sent  them  to  his  employer  in  Erie,  who 
filled  the  orders  in  Erie,  and  shipped  the  goods  by  railroad  to  the  par. 
chasers  in  Meroer  county.  HM,  that  Erie  was  the  place  of  sale  and  de- 
livery, and  the  agent  was  improperly  convicted  of  selling  liqaors  withoo) 
lioense  in  Meroer  coanty.     Gafi>raeht  v.  GommantoeaUh  (Penn.),  550. 

h.  hueomy  ootalde  the  State.]  One  may  be  indicted  in  one  State  lor  laroeay 
by  stealing  goods  in  another  State  and  bringing  them  into  the  former. 
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bat  he  may  in  no  dieamfltances  be  indicted  for  laioenj  committed  in  an- 
other  Btate.     Worthingion  ▼.  StaU  (Md.),  888. 

6.  Trial  —  absence  of  prisoner.]  During  a  trial  for  felonj  the  prisoner  stepped 

to  an  ante-room,  connecting  with  the  court-room  by  swinging  doors  and 
onlj  fifteen  or  twenty  feet  distant,  to  telephone  to  a  witness,  and  was  ab- 
sent five  minutes.  This  was  against  the  district  attorney's  objection. 
During  such  absence  the  prisoner's  counsel  continued  the  crofls^xaminii- 
tion  of  a  witness.  HM  not  a  violation  of  the  requirement  that  the 
prisoner  shall  '*  be  personally  present  during  the  trial."  People  v.  BragU 
(N.  Y.),  269. 

7.  ^rial  —  handonffing  and  docking  prisoners.]     The  impanelling  of    two 

jurors,  on  a  trial  for  murder,  while  the  prisoner  was  handcuffed  and  in 
the  dock  at  the  rear  of  the  court-room,  but  within  sight  and  hearing,  is 
not  fatal  error.     M(Uthew$  v.  StaU  (Lea),  667. 

CUSTOM. 
See  EviDBNCB,  676. 

DAMAGES. 

1.  Measure  of  —  breach  of  contraot  of  employment.]  Where  one  was  em- 
ployed at  service  for  a  definite  term,  at  a  gpross  sum,  and  entered  upon 
the  employment,  but  was  unlawfully  discharged,  and  before  the  expira- 
tion of  the  term  brought  his  action  of  damages  for  breach  of  the  contract, 
but  the  trial  did  not  take  place  until  after  the  expiration  of  the  term, 
hM,  that  the  measure  of  damages  was  the  difTerence  l>etween  the  contract 
compensation  and  the  amount  received  with  what  he  was  enabled  to  earn 
during  the  term  after  discharge.     Eherson  v.  Powers  (N.  Y.),  819. 

2  prospective  profits.]  In  an  action  for  breach  of  a  contract  to  fur- 
nish the  materials  and  construct  two  boilers,  "  complete  and  all  con- 
nected  in  the  mill "  of  the  purchaser  by  a  speciBed  date,  the  contract 
not  showing  the  purpose  for  which  they  were  to  be  used,  and  there  being 
no  proof  of  the  existence  of  the  other  conditions  necessary  to  the  use, 
there  can  be  no  recovery  for  possible  profits  from  such  nse,  although  the 
party  in  default  knew  the  intended  purpose.  MeKinnon  v.  BeBwati 
(Mich),  458. 

8.  .]  In  an  action  by  a  planter  for  breach  of  warranty  on  a  sale  of  a  com- 
pound for  destroying  the  cotton  worm,  the  estimated  value  of  the  crop 
lost  may  not  be  recovered.    Jones  ▼.  Otorge  (S.  C).  689. 

4.  Railroad  company  carrying  passenger  past  his  destination.]  Confused 
by  an  altercation  with  some  passengers,  a  railway  conductor  neglect«fd  to 
si'op  the  train  at  a  station  to  which  the  plaintiff  was  bound,  and  carried 
him  eight  miles  beyond,  but  courteouRly  apologized  and  gave  him  a  free 
return  ticket  from  that  station.  There  was  no  proof  of  damaire  nor  of 
personal  inconvenience  or  injury,  except  that  the  plaintiff  suffered  aonit 
from  cold.  Held,  a  case  for  only  compensatory  damages,  and  a  verdict  el 
$888.38  was  Bet  aside.  Chicago  Bailroad  Company  v.  Seurr  (MiHL)^ 
878. 
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DECLARATIONS. 
Sei^EviDKscE,  881,  520. 

DEED. 

1.  Ckuitradiotory  daniM.]  The  owner  of  land  deeded  it,  qait-claimiiig»  la 
the  granting  claune,  all  his  right,  title  and  interest.  By  a  Babseqaent 
clause  it  was  declared  that  the  interest  and  title  intended  to  be  conveyed 
was  only  that  acquired  by  him  through  a  certain  deed,  conveying  an 
nndivided  lialf.  HM.  that  the  grantor's  whole  interest  passed.  Oreen 
Bay  and  Mimdmppi  Canal  Company  v.  Hetoett  (Wis.),  701. 

2  Reservation  of  '^  road."]  In  a  deed  in  fee.  a  reservation  of  **  a  road  ten 
feet  wide  along  the  line  of  C.  D. ,  to  be  shut  at  each  end  by  a  bar  or 
gate/*  carries  on]y  a  right  of  way  and  not  the  fee  of  the  atrip  of  land. 
Kuter  v.  Reeser  (Peun.),  608. 

*  DELIVERY. 

3ee  Salb.  794;  Insurancb,  514. 

DEMAND. 

•  • 

See  Contract,  128. 

DEPOSITION. 
See  EviDKNCR,  688. 

DIVORCE. 
See  Majuiiagb. 

DOMICILE. 
See  Taxation,  424. 

DOWER 
BaImum  of,  by  Infant]    See  Infancy,  1. 

ELECTIONS. 
See  CoNBTiTirnoNAL  Law,  65. 

ESTOPPEL. 

Bee   Bank,   808;   Insurancb,   618;    Neootiablb   Inbtbuxsnt,   281,   860; 

Reward,  801 ;  Surbtt,  7S3. 

EVIDENCE. 

1.  Deolarations  as  to  boundaries — witness.]  Upon  a  question  of  private 
boundaries,  the  declarations  of  disinterested  deceased  persons,  made  be- 
fore any  controversy  had  arisen,  are  admissible,  and  this  Is  so,  although 
the  declarant  was  a  slave,  then  incumpelent  but  now  competent  to  testify 
if  living.     WhUehurst  v.  Pettipher  (N.  C),  620. 

k.  <— ^  to  prove  pedigree.]  Declarations  of  a  deceased  person  that  be  liad 
a  brother  living  at  a  certain  place  are  competent  to  establish  the  right 
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of  the  brother's  children  to  isUeiit  from  the  dedaruit.  Wtae  ▼.  fPyi»» 
(Mies.).  881. 
3.  Deposition  —  diaqnatifioation  of  deponent  by  infiuny.]  The  depoeition  of 
a  witnefw,  taken  after  indlotment  for  forgery  hot  before  trist  theffofor, 
be  haviag  been  enbeeqaentlj  convicted  thereof,  isineoinpetent  by  reason  of 
the  infamy  of  the  deponents     Welder  ▼.  Mmnn  (Tex.),  686. 

1  llkpeit  —  hnman  balr.]  An  expert  witness,  who  has  made  a  stadj  of  hu- 
man hair,  on  being  shown  hair  from  the  head  of  the  victim  of  a  marder, 
and  hair  fonnd  with  blood  on  it  on  a  wheelbarrow  belonging  to  the  ac- 
eosed,  may  not  be  permitted  to  give  his  opinion,  fonnded  only  on  the  or- 
dinary nppearaaee  of  the  hair,  that  the  two  were  from  the  same  head. 
EmM  V.  State  (Wi&),  704. 

6.  Former  testimony  of  witness  beoome  insane.]  On  a  second  trial  of  felony 
the  testimony  given  on  the  former  trial  by  a  witness  who  has  s^ce  be- 
come insane  may  be  read  in  evidence.     Marlerr,  State  (Ala.),  95. 

6.  Of  good  charaoter,  in  civil  action.]    In  an  action  by  a  mortgagee  of  per- 

sonal property  to  recover  possession  thereof,  the  mortgage  being  assailed 
as  fraudulent  as  against  creditors  of  the  mortgagor,  evidence  of  the  plaint. 
iff*8  good  character  and  reputation  for  honesty  and  fair  dealing  is  inad. 
missible.    Simpeon  v.  WestertbergeriKsLaB.),  Wi, 

7.  Market  valnes  — newspaper  reports.]    A  witness  is  incompetent  to  testify 

in  North  Carolina  to  market  values  at  Boston,  Mass.,  when  his  knowledge 
is  exclusively  derived  from  market  reports  in  a  newspaper  published  in 
North  Carolina.    Fairley  v.  Smith  (N.  C. ),  522. 

8.  Pmol,  of  custom,  to  eicplain  oontraot.]    In  an  action  upon  a  contract  *'  to 

pay  eight  dollars  per  thousand  for  brick  in  the  wall,"  evidence  of  cus- 
tom to  ascertain  the  number  by  measurement  rather  than  by  count,  is 
inadmissible.     Sweeney  v.  Thomason  (Lea),  676. 

9.  Presumption  — of  death.]    Whero  an  unmarried  man  has  been  absent  and 

not  heard  from  for  more  than  twenty-five  years,  it  may  be  presumed  that 
he  died  within  the  first  seven  years  of  his  absence,  and  without  iasuSi 
Shoimi  V.  McMacHn  (Lea),  680. 

10.  Scientifio  books.]    Beading  medical  books  to  the  Jury  is  enor.    P^gplt  v. 

HaU  (Mich.),  477. 

See  OOHTBAOT,  142 ;  Marriage  268,  606;  Subbtt,  75& 

EXEMPTION. 
See  Tazatios,  580L 

EXPERT. 
See  BviDBNCB,  704. 

BXPRESS  OOMPANT. 
See  Taxation.  678. 
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FJLITUBES. 

.]  HeaTjr  xDMhuiet  in  a  fkietoiy,  otetdled  by  being  sere  wed  to 
the  floor,  and  oonneeted  with  the  shaftiDg,  but  removable  withoat  injaiy 
to  the  bailding,  and  usefal  elsewhere,  are  not  fixtures  within  a  mortgage 
of  the  land.    EuhdeU  ▼.  Bad  CatiUnidge  F%u  CenU  Bavkigu  Bank  (Masi.}, 

FORMER  ADJUDICATION. 
See  Bab,  371 . 

FRAUD. 

1.  OoBstmotiTe — gift  to  oonfidential  friend.]   An  unmarried  woman,  seventy 

years  old,  feeble  and  deaf,  deeded  a  considerable  part  of  her  property, 
twelve  days  before  her  death,  to  a  young  unmarried  man,  in  whose  family 
she  was  living,  to  whom  she  was  strongly  attached,  and  who  had  actec* 
as  her  agent  in  a  few  instances.  The  deed  was  drawn  by  an  attorney  un- 
der her  direction,  and  was  executed  in  the  grantee's  presence,  after  she 
had  read  and  understood  it.  8he  had  previously  executed  a  will  bestow, 
ing  the  same  property  on  charities.  No  coercion  being  shown,  held,  that 
the  deed  should  not  be  set  aside  for  constructive  fraud  on  account  of  the 
relations  of  the  parties.     PreesUy  v.  Kemp  (8.  0),  685. 

2.  Bale  —  intention  not  to  pay.]    Where  one  knowing  himself  insolvent  buys 

goods,  secretly  intending  not  to  pay  for  them,  the  vendor,  ignorant  thereof, 
may  rescind  the  sale.     Osweffo  Starch  FaeUtry  v.  Lendfmm  (Iowa),  68. 

in  snto-nnptial  oonreyanoe.]    Sm  Marriagb,  89. 

See  Marriage,  050. 

GIFT. 

Reoflipt  on  aooonnt  of  mortgage  debt]  A  fsther,  holding  a  mortgage 
against  his  son,  and  intending  to  make  him  a  gift,  executed  and  deliv- 
ered to  him  a  receipt  for  a  portion  of  the  debt,  providing  that  the  amount 
should  be  Indorsed  on  the  mortgage.  Hdd,  a  valid  gift  of  so  much,  al- 
though  the  indorsement  was  never  made.   OairpenieT  v.  Smde  (N.  Y.),  240. 

GRAND  JURY. 
Bee  Constitutional  Law,  208. 

HIGHWAY. 
See  Nbglioencb,  485. 

HOMICIDE. 
See  Criminal  Law,  5. 

IMPEACHMENT. 
See  Constitutional  Law,  185. 

IMPHOyEBfENTS. 
Alter  ndt.  J    8u  Tbsspabs,  891 . 
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mDORSBB 

See  NBOOTXABLB  iHtTRTnOEHT,  400. 

INFANCY. 

Induit  wifii^i  rttUue  of  dower]  An  infftnt  wife  is  not  bound  bj  her  re- 
lease of  dower,  althoagh  she  declared  herself  of  age  to  the  acknowU 
edging  officer,  and  may  maintain  a  suit  to  avoid  within  a  reasonable  time 
after  the  death  of  her  husband.     WaUon  ▼.  BOlifigs  (Ark.),  t. 

See  Nbgliobncb,  418,  508 ;  Parbnt  and  Child,  582. 

INJUNCTION. 
See  CoaawTUTiONAL  Law,  90 ;  NuiaAMCs,  182,  584;  Watbbooubsb,  112. 

INSANITY. 

Ohdl  liabMity  of  Innatio  for  oondition  of  realty.]  A  lunatic  is  liable  in 
damages  for  injury  produced  by  the  defectiye  condition  of  his  real  eetate, 
not  exclusively  occupied  and  controlled  by  a  tenant.  Maraiii  v.  l/eetin 
(Maas.).  428. 

See  Contract,  142. 

INSURANCE. 

1  Father  for  children — assignment.]  A  policy  procured  by  one  on  his  own 
life  for  the  bene6t  of  his  wife  and  children  is  not  assignable  by  him  during 
the  life  of  any  of  the  beneficiaries.     Botnruon  v.  DuvcUl  (Ky.),  208. 

2.  Goods  sold  but  not  delivered — delivery.]  The  defendant  warehousemen 
had  fire  insurance  on  leaf  tobacco  by  them  *'  owned,  or  held  in  trust  or 
on  commission,  or  sold  and  not  delivered.**  The  plaintiff  bought  of 
them  twenty-five  particular  hogsheads  of  tobacco,  but  remuved  but  five, 
and  the  rest  were  destroyed  with  the  warehouse  by  fire.  The  defendants 
also  lost  tobacco  of  tlieir  own  exceeding  in  value  the  whole  insurance. 
Held,  that  the  goods  had  been  sold  and  delivered,  and  the  plaintiff  ooald 
not  recover  any  of  the  insurance.     lioekhari  v.  Cooper  (N.  C),  514. 

Z.  limitation  of  action  —  when  action  barred.  J  A  fire  insurance  policy  lim- 
ited  tlie  time  for  suing  upon  it  to  a  "term  of  twelve  months  next  after  the 
iOS8  or  damage  nhall  occur."  Hdd^  that  this  term  did  not  begin  to  ran 
until  twelve  months  after  the  loss  became  payable  by  the  terms  of  the 
policy.    Steeu  v.  Niagara  Fire  Insurance  Company  (N.  Y.),  297. 

<x  waiver — estoppel.]     A  fire  insurance  policy  provided  that  no  suit 

should  be  maintained  on  it  unless  commenced  within  six  months  after 
loas,  and  that  no  waiver  of  any  condition  should  be  effectual  unleas  in 
writing  and  signed  by  the  president  and  secretary.  In  a  suit  commenced 
after  such  limited  time,  held,  that  the  insurance  company  was  not  es- 
topped  from  setting  up  that  defense  by  the  fact  that  the  insured  had 
been  induced  to  delay  suit  by  the  representations  of  the  company's  gen- 
eral agent  that  it  was  unnecessary  to  sue  and  that  the  company  would 
make  assessments  and  pay  without  suit.  Wapnefboro  Mutual  Fire  Inemr- 
anee  Company  v.  Conoter  fPenn.),  618. 
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pttjabte  to  mortfftf»«  —  aotlon  how  1noii|^]  On  ai|  insanuuM 
polloj  iMoed  to  A.,  **  loM  If  an^  pajable  to  B.,  mortgAgMi/'  A.  may  midii. 
tain  an  action  bj  the  ezpreaa  written  consent  of  B.  Ooatsi  t.  Pennayl^ 
iMMa  Fvre  Inturanee  Company  (Md.),  8d7. 

6.  Pftndiiiato  and  romote  cauae.]  Bj  a  oolliBion  between  eteamboats  a  fire 
was  caused  oo  one  of  tbeni,  and  it  sank,  with  insared  goods  on  board,  be- 
fore the  goods  were  touched  bj  the  fire.  Held,  that  if  the  injaiy  to  the 
goods  conld  have  been  prevented  bat  for  the  fire,  an  action  on  the  insur- 
ance policy  was  maintainable.  New  Tcrk  and  Btmton  Detpateh  Expreu 
Company  ▼.  Tradenand  Mechanics'  Inturanee  Company  (Mass.),  440. 

INTEREST. 

Aft«r  matailty.]  A  sealed  note  payable  twelve  months  after  date, "  with  in  • 
terest  at  twelve  and  a  half  per  cent  per  annum,  interest  payable  annually/' 
and  described  in  a  contemporaneous  mortgage  executed  to  secure  it,  an  a 
note,  **  with  interest  thereon  at  the  rate  of  twelve  and  a  half  per  cent  per 
annum  till  paid/'  draws  the  same  rate  of  interest  after  maturity  as  be- 
fore.   MiMoy  V.  Daoega  (S.  C),  682. 

JUDGE. 

CMl  Uahlllty  for  act  in  aKoess  of  JnrisdiotioiL]  A  judge  of  an  inferior 
court,  having  jurisdiction  of  the  subject-matter  of  an  action,  but  failing 
to  acquire  jurisdiction  of  the  person,  by  reason  of  defective  service  of  the 
process,  is  not  liable  in  a  civil  action  of  damages,  in  the  absence  of  proof 
of  willful  or  corrupt  motives.     MeOaU  v.  Cohon  (&  C),  641. 

JURISDICTION. 
8oe  Bahkruftct,  45. 

JURY. 

fffft nn^<^Twht"'**»g  ^'Mg*****  ]  A  juror  may  be  excluded  on  the  ground  that 
he  does  not  adequately  understand  English,  at  the  discretion  of  the 
trial  Judge.    ButUm  v,  Fosb  (Wis.),  744. 

Pamsmi  of  trial  by.]    See  Constitotiokal  Law,  488. 

LACHES. 

61m  NBOOTXABLB  iNSTRUlfBNT,  260. 

LANDLORD  AND  TENANT. 

I.  Daaaga  to  one  tenant  by  negUganoe of  another  in  nso  of  bath-room  ao- 
naasftilo  to  landlord.]  A  landlord  rented  a  room  on  the  fifth  floor  of  a 
building,  with  a  bath-room  «nd  water-closet  appurtenant  thereto,  and  ap. 
pnrtenant  also  to  another  room,  which  remained  in  the  landlord's  control. 
Injury  ooearred  to  lower  tenants  by  the  careless  use  of  the  bath-room. 
Hdd,  that  the  landlord  was  liable  therefor,  althoogh  not  personally  neg> 
Bgent.     Jonee  v.  Fricdenburg  (Ga.),  86. 


LANDLORD  AND  TEN  ANT  —  Om^'nt^d. 

2.  IVipMi  bj  a  itnngwr — liability  of  le— or.]  la  abooaca  of  expnoa 
atipulatioo,  iha  laMor  Impliedly  ooTeaaats  that  the  demiMd  piemiflee 
shall  be  open  to  entry  bj  the  leeeee,  at  the  tiaM  fixed  for  takiag  poeses- 
iiioD,  but  the  leeaor  is  not  liable  for  a  treapaee  or  a  withholding  of  the 
prowiieH  bj  a  atzanger  entering  afterward.    King  ▼.  BtffnMi  (Ala.),  107. 

LARCENY. 
jSm  Gruunai.  Law,  888. 

LEASE. 
8m  Landlord  and  Tbnamt. 

LIBEL. 

Of  attomay  —  oharga  of  abandoning  oanie.]  It  ia  libelloaB  to  publish  of  an 
attomer  for  a  dty  that  he  abandoned  his  client's  caase  by  resigning  his 
oMoe  in  the  midst  of  a  litigation  bioaght  on  by  his  advice,  to  the  detri- 
ment of  his  client.    Httkervngton  v.  Bterr^  (Kans.),  169. 

By  oorporatioQ.]    /6^  Gorporation,  879. 

LIEN. 
Bn  Agibtkr,  158. 

LIMITATION. 

Statnte  of —  part  paymant.]      Where  the  maker  of  a  note  has  placed  per. 
sonal  property  in  the  hands  of   the  payee  aa  collateral  secoiity,  the 
payee's  application  thereof,  without  notice  to  the  debtor  and  his  assent, 
will  not  constitute  a  payment  warranting  the  inference  of  a  new  promise 
Brwm  ▼.  Latham  (N.  H.),  568. 

Xbctension  of  time  for  orlmina]  prosecution.]  See  GoNffrrrunoNAL  Law. 
564. 

Bee  Insubakgb,  d97»  618. 

MALICIOUS  PROSECUTION. 

Probable  oansa  —  aoqtdttaL]  Acquittal  of  a  criminal  charge  is  no  evideaoe  of 
want  of  probable  cause,  in  an  action  for  malicious  prosecution.  Bitting 
y.  Ten  Eyek  (Ind.),  505. 

Bee  OoRPORATiov,  418. 

MARRIAGE. 

1*  Awta  wqitial  tgiaMnaiit-apaolfio  fiesfoimanoeh]  There  was  aaanta^aaptial 

agreement  tliat  if  the  wife  would  take  a  farm  on  whidi  ahe  held  a  mort* 
gage,  and  the  husband  would  carry  it  on,  sh<r  would  oontribute  the  products 
to  the  support  of  herself  and  the  family  during  marriage.  The  agreemeai 
wsa  carried  out  for  more  than  two  years,  and  the  husband  made  valo- 
able  Improvements  at  hia  own  expense.  The  wile  then  eouTeyed  the  farm 
to  a  third,  who  knew  of  the  agreementi  in  riolation  of  the  huaband's  rights. 
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JBM,  UiAt  lb»  agreement  would  be  apecifically  enfoieedy  and  the  tkird  pei- 
8on  enieiAed  from  aaaerting  his  daim.    Stratton  v.  JStraUon  (N.  H.),  604. 

S»  — '  <x>npeyano»  -^  fraud.]  A  mao,  in  conaideratioii  of  intended  maniage, 
bat  with  the  intent  to  deiiaad  hia  creditors,  eouTciyed  to  bin  intended  wife 
ble  entire  estate.  She  waa  ignorant  of  hia  fraudoleot  parpeeev  bat  knew 
that  the  deed  conveyed  his  entire  estate.  Sdd,  thAt  the  wife  was  affected 
by  the  fraud,  and  the  deed  waa  void.    McOawan  v.  HUt  (S.  C.),  650. 

3k  —  oonvejfanoe  In  frmnd  of  wifa]  A  oonTejanoe  to  a  grantor's  chil- 
dren, just  before  and  in  contemplation  of  remarriage,  although  without 
the  knowledge  of  the  intended  wife,  is  not  fraudulent  per  m  as  to  her. 
HarmUan  t.  SmUh  (Iowa),  89. 

4i  settlement.]    An  ante-nuptial    settlement,    made  in  good  faith,  will 

be  supported  in  equity,  although  it  may  be  Totd  at  law.  Sanders  v.  Mil- 
ler (Ky.),  337. 

S,  Dhroroe  —  omelty — evidence.]  The  subjecting  of  the  wife  by  the  hus- 
band to  excessiTe  sexual  intercourse  is  ground  for  divorce,  and  the  fact 
may  be  shown  by  the  wife's  testimony,  and  such  testimony  will  not  be  ex- 
duded  on  grounds  of  public  policy  or  decency.  Mdvin  v.  M§lvhi  (N. 
H.),  609. 

0.  ^—  decree  of  another  State  —  custody  of  chfldren.]  A  decree  of  di- 
vorce, rendered  in  Wisconsin  on  service  by  publication,  is  ineffectual  to 
award  the  custody  of  minor  children  resident  in  Iowa.  Kline  v.  Klitie 
(Iowa.),  47. 

7*  Bvidence  oil]  Continuous  matrimonial  intercourse  for  thirty-four  years 
waa  shown  l)etween  a  man  and  a  woman  under  an  assumed  name  The 
man  also  lived  as  a  bachelor  in  another  locality  among  his  relatives  and 
friends,  wbo  did  not  know  of  the  cohabitation.  HM  (1),  that  evidence 
tliat  he  was  reputed  to  be  a  bachelor  was  incompetent ;  (2)  that  a  letter 
written  by  the  man,  and  signed  by  the  woman  in  the  assumed  matrimo- 
nial name,  expressed  in  the  plural  sense  and  congratulating  her  nephew 
on  his  marriage,  was  competent  to  prove  the  marriage.  Badger  v.  Badger- 
(N.  T.),  368. 

8,  **  Poor  person  "  —  husband's  liability  to  town  lor  support  of  insane  wife.] 

An  insane,  starving  and  shelterless  wife,  absent  from  her  husband,  is 
a  "  poor  person,"  although  her  husband  is  able  to  support  her ;  and  her 
husband,  voluntarily  permitting  her  to  be  absent  and  a  public  charge,  is 
liable  to  the  public  authorities  for  her  support.  GoodeiU  v.  Lamrenee 
(N.  Y.),S59. 

BMtraint  o£]    Bee  Will,  244 

MASTEB  AND  SERVANT. 

2.  Ooqnw  of  — ploy  ment]  Where  a  passenger  by  ndlw»y,  having  lest  his 
watch,  accused  the  brakeman  of  having  taken  it,  and  the  brakeman  thera- 
npon  stmck  him,  hM,  that  the  company  was  liable  lor  the  asaanli 
Chieago  and  Baetem  Railroad  Company  v.  FUaunai^  (IlL),  88. 
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2. IxilMry  of  wttaMW  by  Mrvant]    Where  a  derk  of  aTftllwajeompuiy 

is  intrusted  witli  the  general  duty  of  getting  up  the  evidence  for  the  oom^ 
pany  in  cases  where  It  is  sued,  without  special  directions,  If  he  wron^nllj 
and  without  authority  offers  money  to  a  witness  to  suppress  or  influence 
his  testimony^  evidence  ot  that  fact  is  competent  against  the  company. 
Chicago  CUy  Railway  Co,  t.  MeMahon  (111.).  20. 

3 nuisance.]    The  owners  of  a  foundry  for  years  had  given  the  ashes 

to  their  engineer  in  consideration  of  his  removing  them  after  working 
hours.  The  engineer  deposited  them,  to  the  knowledge  of  his  employ- 
ers, on  an  uninclosed  lot  opposite  the  foundry,  owned  by  third  persons, 
whose  permission  he  had  obtained,  and  sold  the  ashes  to  third  persons 
and  to  the  defendants.  A  young  child,  running  across  that  lot,  fell  Into 
a  quantity  of  the  hot  ashes  and  was  burned.  HMt  that  the  owners  of 
the  foundry  were  not  liable  therefor.     Burks  v.  Shau>  (Miss.),  870. 

4.  Oontraotors.]        The  defendant  contracted  to  have  T.  cut  timber  from  de- 

fendant's land,  at  a  specified  price  per  foot,  and  deliver  it  at  the  mouth  of 
a  certain  river,  using  the  defendant's  dams  in  thi  driving  of  &he  logs,  if 
he  chose.  T.  used  the  defendant's  dam  in  the  business  in  an  unreasonable 
manner,  to  the  plaintifEs'  injury,  but  the  defendant  had  nothing  to  do  with 
the  cutting,  hauling  or  driving  of  the  logs.  HM,  that  the  defendant  was 
not  liable.     CarUr  v.  HerUn  Mills  (N.  H.),  572. 

5.  Negligence  —  fellow-senrants.]    A  corporation  Is  not  liable  for  an  injury 

to  one  of  its  employees  through  the  negligence  of  a  competent  gang- boss 
or  foreman,  having  no  general  power  of  control,  but  under  the  direction  of 
a  superintendent.    Keystons Bridgs  Company  v.  Nstobsrry  (Penn.)  648. 

& unsafe   machinery.]      A   mechanic    employed    in  the    repair    shop 

of  a  railway  company  was  killed  by  the  explosion  of  the  boiler  of  a 
locomotive  engine  sent  there  for  repair,  and  upon  which  he  was  at  work. 
This  happened  through  the  failure  of  other  employees,  competent  and 
skillful,  at  the  last  stsge  of  the  repairs,  to  discover  and  repair  defects  in 
the  boiler  overlooked  at  a  previous  "tsge  of  the  repairs,  by  other  com- 
petent and  skillful  employees.  ITsld,  that  no  action  would  lie  agains 
the  company.  Murphy  v.  Boston  and  Albany  BcnUroad  Oampany  (N.  Y.), 
240. 

7.  unsafe     appliances — master's   liability  —  oontniotor^    liability    to 

master's  employees.  One  of  the  defendants,  a  painter,  contracted  to 
paint  the  Interior  of  a  dome,  and  having  no  knowledge  of  building  scaffolds, 
contracted  with  the  other  defendant,  an  experienced  scaffold  builder,  to 
erect  a  first-rate  scaffold  therefor.  The  builder  defectively  constructed  the 
scaffold,  and  it  gave  way,  and  caused  the  death  of  the  plaintiff's  intestate, 
who  was  at  work  upon  It  in  the  master  painter's  employ.  It  did  not  appear 
that  the  master  knew  or  had  reason  to  know  of  the  defect.  JSMf,  that  the 
master  was  not  liable,  but  that  the  builder  was.  DevUn  v.  Smith  (N.  Y.) 
811. 

8» rtilroail — oar  of  nitro^lycarfaa.]    A  railroad  switchman  had  bees 

sent  by  the  defendants  to  switch  a  car  owned  by  another  nllroad  company 
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to  be  Uwded  with  nltfo-glyeerine  bjr  the.  eonaignor  of  that  oompenj.  Owing 
to  the  negligence  of  the  eerranta  of  that  consignor  there  was  an  explosion, 
by  which  the  switchman  was  killed.  The  switchman  knew  the  danger- 
ous eharaeter  of  the  work.  HM,  that  defendant  was  not  liable.  toUy  ▼. 
Ohkago  and  Ifarihwett&m  Baihoay  Company  (Mich.),  481. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MISTAKE. 
See  Taxation,  220. 

MORTGAGE. 

1.  Ohattel — mortgagee's  taking  possession.]  Where  a  chattel  mortgage  em- 
powers  the  mortgagee  to  take  poBseasion  when  he  '*  deems  himBolf  inse- 
cure," he  may  do  so  even  if  no  reasonable  ground  exists  therefor.  Wer- 
ner y.  Bergnujin  {Eaub.),  152. 

fl.  Of  real  estate  —  right  of  mortgagor  to  cut  timber.]  A  mortgagor  of  land 
may  continue  to  cut  and  sell  thetimber  growing  thereon,  although  insol- 
vent.   Angier  t.  Agneto  (Penn.)>  624. 

S^e  Nbootiablb  Instrument,  173. 

MUNICIPAL  CORPORATION. 

1.  Oontraot  —  ultra  vires.]    Under  a  charter  authorizing  a  city  to  buy  real 

and  personal  property  *'  for  the  use,  convenience  and  improvement  of  the 
city,"  there  is  no  power  to  buy  real  estate  for  the  exclusive  benefit  of  a 
fair  association,  as  a  place  for  holding  their  annual  fairs.  Citp  of  Bufaula 
y.  McNab  {Altk.),  118. 

2.  Injury  to  lands  by  grading  streets.]     A  city  is  liable  for  an  injury  caused 

to  land  abutting  upon  a  street  by  the  rolling  of  earth  thereupon  in  the 
grading  of  the  street.    BroadtoeU  v.  CUg  of  Kaneas  (Mo.),  406. 

3.  Iiioense  —  Toluntary  payment.]     The  exaction  by  a  city  of  $40  a  year 

for  a  license  for  hack  driving  ia  invalid  under  the  police  power,  and 
under  an  authority  to  tax  the  callings  of  merchants,  auctioneers,  brokers, 
vendors  of  lottery  tickets  and  keepers  of  taverns,  theaters  and  other  ex- 
hibitions to  which  an  sdmission  fee  is  charged  ;  but  when  the  fee  Ih  paid, 
upon  threat  to  stop  the  hack,  without  objection  except  as  to  the  amount, 
it  cannot  be  recovered  .jack.     OUg  of  Jaekton  v.  Newman  (Miss.),  867. 

4  KsgUgenoe — of  oontractor — in  building  sewer.]  Where  a  dangerous 
excavation  is  made  in  a  city  street  and  left  open  without  proper  guards, 
covering  or  lights,  by  a  contractor  with  the  city  for  building  a  sewer,  the 
city  is  liable  to  a  person  injured  directly  thereby,  although  it  had  no  im« 
mediate  control  over  the  workmen,  and  had  stipulated  in  the  contract  that 
proper  precautions  should  be  taken  by  the  contractor  for  the  protection 
of  the  public,  and  that  he  should  be  liable  for  accidents  occasioned  by 
his  neglect.     FOfon  v.  OUy  of  WheeUng  (W.  Vs.),  780. 
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6.  Ordliiaiice— weighing  ooid.]  A  borough  inyested  hj  the  legielataro  wiOi 
all  powers  neceeaary  **  for  the  well  ordering  and  better  govemmeot " 
thereof,  may  enact  an  ordinance  requiring  eales  of  ooal  to  be  by  weights 
and  measures,  and  Imposing  a  payment  of  five  cents  a  load  for  the  weigh. 
ing  thereof  and  the  use  of  the  borough  scales.  O^Maieff  ▼.  B&nmgh  €f 
Freeport  (Penn.),  527. 

6.   as  to  speed  of  railway  trains.]    A  city  ordinance,  limiting  the  speed 

of  railway  trains  to  four  miles  an  hour,  is  void  as  to  a  portion  of  a  rail- 
way, which  although  within  the  city  limits  runs  for  several  miles 
through  fenced  agricultural  lands  not  thickly  inhabited.  Meyers  v.  Chi- 
cago, Boek  Island  and  Pacific  Railroad  Company  (Iowa),  50. 

7. prohibiting  sale  of  intoxicating  liquor.]  Under  *-  power  to  "  regu- 
late and  license,**  and  *'  to  preserve  peace  and  good  o/der  and  prevent 
vice  and  immorality,"  a  city  may  not  prohibit  the  sale  of  intoxicants 
on  Sunday,  when  the  legislature  has  prohibited  such  sale  generally. 
Loeb  V.  CUy  of  Attica  (Ind.),  494. 

8.  Trespass  by  officer.]  The  street  commiRsioner  of  a  city,  under  direction 
of  the  mayor,  took  earth  from  the  plaintiflTs  premises  and  used  it  in  the 
constraction  of  a  street.  There  was  no  authority  in  the  charter  or  else- 
where to  warrant  such  a  proceeding.  J/dd,  that  the  city  was  not  liable 
for  the  trespass.    BowLand  v.  City  of  Gallaiin  ^Mo.),  895. 

NEGLIGENCK 

1.  Oontributory  —  rule  asto  sez.]  The  same  degree  of  care  is  required  of  a 
woman  as  of  a  man.  Hassenyer  v.  Michigan  Central  BaiXroad  Company 
(Mich.),  470. 

2. presumption  of.]      Where   one  attempting  to  cross  a  railway  at  a 

public  crossing  was  found  thereon  killed  by  a  train,  and  there  was  no 
proof  as  to  his  exercise  of  care;  but  it  appeared  that  he  was  a  careful 
man,  and  familiar  with  the  crossing  and  the  time  of  the  passing  of  trains, 
and  the  evidence  showed  negligence  on  the  part  of  the  railway  company. 
Tield,  that  the  question  of  contributory  negligence  was  properly  left  to 
the  jury.  LouisviUe,  Cincinnati  and  Lexington  Railroad  Company  v. 
Goetz's  Administratrix  (Ky.),  227. 

3.  —  dangeroua  ol^ect  in  highway.]    The  plaintiff  *s  horses  being  fright- 

ened by  a  steam  engine  placed  in  a  public  street  by  the  defendant,  ran 
away.  Their  fright  was  increased  by  the  jolting  of  the  wagon  over  a 
foot-crossing  and  the  consequent  rattling  of  the  staves  with  which 
the  wagon  was  loaded.  The  plaintiff  jumped  from  the  wagon  and  was 
hurt.  He  might  have  avoided  the  engine,  but  he  apprehended  no  danger. 
The  horses  had  previously  run  away.  The  engine  was  likely  to  frighten 
a  steady  horse.  Held,  that  the  plaintiff  might  recover.  Turner  v. 
Buchanan  (Ind.),  485. 

4.  Concurring  with  act  of  Qod.]    In  an  action  for  injury  to  a  echool-house, 

caused  by  the  bursting  of  a  culvert  constructed  by  a  railway  company,  the 
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eomjptJkj  in  not  liable  if  it  appears  that  the  injary  was  eaased  bj  an  ex- 
traordinary flood,  and  the  calvert  was  safflcient  to  paos  the  water  at  ordi 
nary  stages.    BaUimore  and  Ohio  BaUroiid  Company  r.  Sulphur  Spring 
Ind&pendetU  School  District  (PeT.^i.X  6'^9. 

ft.  livery  stable-keeper — care  of  horse.]  A  horse,  left  over  night  at  a  livery 
stable,  got  untied  and  ate  from  an  open  bag  of  corn  on  the  floor.  In  the 
morning  his  owner  drove  him  eighteen  miles  in  the  heat  without  water. 
Hdd,  that  the  stable-keeper  was  not  an  insurer,  and  could  only  be  held 
liable  upon  a  flnding  by  the  jury  that  he  was  negligent  and  that  the  owner 
was  not  negligent.    Dennis  r.  Ruyck  (Mich.),  479. 

6.  Liability  d  scliool  district  lor,  of  contnctor— agenoy.]     A  school  dis- 

trict employed  a  contractor  to  repair  and  improve  a  school  house,  under 
the  direction  of  the  architect  of  the  improvements,  who  was  employed  by 
the  district,  m  to  the  manner  of  executing  the  work.  The  contractor  was 
not  to  l)egin  work  until  vacation.  By  permission  of  the  architect  he  be- 
gan it  before,  and  he  negligently  injured  one  of  the  pupils  in  the  execu- 
tion of  It.  Two  of  the  school  board  visited  the  building  after  the  work 
was  begun,  but  did  not  order  it  stopped.  In  an  action  by  the  injured  pupil 
against  the  district,  l^dd  (1),  that  the  district  was  not  liable  for  the  con- 
tractor's negligence  ;  (2),  that  the  permission  of  the  architect,  being  out- 
side his  authority,  did  not  bind  the  district ;  (3),  that  the  knowledge  and 
inaction  of  the  two  members  of  the  board  did  not  render  the  district  liable. 
School  District  of  the  OUy  of  Erie  v.  Fuess  (Penn.),  627. 

7.  Sale  of  dangeroiis  article  to  minor  —  proximate  and  remote  cause.]    Two 

boys,  one  aged  ten  and  the  other  twelve  years,  purchased  of  a  dealer  car- 
tridges for  use  in  a  toy  pistol,  and  were  instructed  by  the  dealer  how  to 
use  them,  it  was  against  the  statute  to  sell  pistol  cartridges  to  minors. 
The  dealer  knew  of  the  dangerous  character  of  the  articles,  and  that  the 
ooys  were  unfit  to  be  intrusted  with  them.  Another  boy  six  years  old 
shortly  afterward  picked  up  a  toy  pistol  containing  one  of  the  cartridges 
and  discharged  it,  killing  one  of  the  boys  who  bought  the  cartridges. 
HM^  that  the  dealer  was  liable  for  the  death  of  the  boy  killed.  Binford 
V.  Johnston  (Ind.),  508. 

8.  Ungmrded  tom-table  —  injury  to  infant.]    A  railroad  company  maintained 

a.1  unlocked  and  unguarded  turn-table  in  a  public  locality  in  a  city.  Chil- 
dren had  been  accustomed  to  play  upon  it,  and  had  been  injured  by  it, 
to  the  knowledge  of  the  company.  A  young  child  was  killed  in  play- 
ing upon  it  with  other  children.  Held,  that  the  company  was  liable. 
Nagd  v.  Missouri  Pacific  RaUroad  Co.  (Mo.),  418. 

In  signing  note.]  See  Nbgotiablb  iNflrrRUMSirr,  41, 240,  811,  870. 

AsGabbibb,  d08 ;  Criminal  Law,  5;  Landlord  and  Tenant,  86  ;  Mastsb 
AND  Sbrtant,  481, 643 ;  Municipal  Corporation,  780. 

NEGOTIABLE  INSTRUMENT. 
L  AllWBlion  —  insertion  of  words  d  negotiability.]  The  maker  of  a  perfect 
V0L.XLII—    104 
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note,  non-ii^goilable  becaoM  sot  statiiig  a  bank  aa  the  place  of  payment^ 
doea  not,  bj  leaving  a  blank  in  the  bodj  of  it,  give  implied  aatboritj  to 
the  payee  to  ineert  the  name  of  a  bank;  and  each  an  inaertion,  onau* 
ihoriaed  bj  the  maker,  will  avoid  the  note  in  the  handa  of  an  innocent 
puiehaeer.     OronkhUe  ▼.  Nebeker  (Ind.),  127. 

iL  —^ratification.]  One  of  the  makers  of  a  note  payable  to  hia  own 
individaal  order,  who  was  alao  president  of  a  bnllding  assodation,  after 
the  negotiation  of  the  note  and  without  the  knowledge  of  the  other 
makers,  at  the  request  of  the  president  of  the  bank  negotiating  the  note, 
added  to  his  own  name,  both  as  maker  and  indorser,  the  words,  **  pret«dt. 
O.  F.  B.  Assn.**  Meld,  a  materikl  alteration,  invalidating  the  note  as 
against  the  other  makers.    Fint  National  Bank  of  Springfield  v.  Frieke 

(Mo.).  ;^. 

3.  Ckmaideration — released  demand.]    As  between  the  parties,  a  note  exe- 

cuted on  account  of  a  demand  previously  voluntarily  released  under 
seal,  in  consideration  of  part  payment,  is  not  enforceable.  IngenoUr. 
MarUn  (Md.),  832. 

4.  estoppel]    One  who  has  given  his  note  to  settle  a  claim  for  injury  to 

hired  property  may  show,  as  l>etween  himself  and  the  payee  that  he  wss 
not  liable  for  that  injury.      Ounning  v.  Rogal  (Miss.),  dliO. 

6.  Oo-soreties  —  oontzibatlon.  lo  the  absence  of  special  agreement,  one  who 
signs  a  note  with  a  maker,  for  his  accommodation,  and  is  oompelied  to 
pay  it,  cannot  call  upon  an  accommodation  indorser  for  contribution. 
HiUegas  v.  Stephenson,  (Mo.),  893. 

6.  Oheok  —  presenting.]    The  necessity  for  presenting  a  check  for  payment 

may  l>e  waived  by  the  conduct  and  representations  of  the  drawer.  Camp- 
ion V.  OUman  (W.  Va.),  776. 

7.  delay  in  presenting.]  Delay  in  presenting  a  check  for  payment  is  im- 
material unless  it  injures  the  drawer.  Id. 

8.  On  demand  —  laches  in  presentment.]  Where  a  note  payable  on  demand 

after  date  at  a  bank,  with  interest  after  maturity,  was  not  presented  for 
payment  until  the  lapse  of  three  years  and  a  half,  held,  that  the  indorser 
was  discharged.     Grim  v.  Starkweather  (N.  T.),  250. 

9.  Disohaige  of  aocommodatioo  indorser  by  release  of  levy  against  maker.] 

One  who  had  recovered  judgment  against  the  maker  of  a  note  and  levied 
upon  sufficient  property  of  his  to  pay  it,  released  the  levy.  MM,  that 
this  discharged  the  liability  of  an  accommodation  indorser.  Prieat  v. 
Watson  (Mo.),  409. 

iOi  Interest  coupons  —  tranafor  after  matortty.]  Where  interest  coupooSi 
payable  to  l)earer  on  a  speciHed  day,  are  transferred  after  that  day,  the 
transferee  gets  no  better  title  than  the  transferrer  iiad.  MelSOm  v.  King 
(Md.).  840. 

11.  Mortgage  and  note,  wlian.]  When  a  note,  to  which  a  real  estate  mortgage 
has  been  executed  as  collateral,  is  so  transferred  as  to  free  it  from  equities, 
the  mortgage  is  also  free  from  equities.    But  until  the  mortgage  is  ra> 
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eoid«d,  sneh  traoafer  will  not  affect  the  abeolute  title  of  an  innocent  pur* 
•haaer  of  the  premises.  When  recorded,  the  mortgage  becomes  negotiable 
even  as  to  such  a  purchaser  of  the  premises  and  so  continues  so  long  as  the 
note  is  unsatisfied  and  negotiable,  or  until  the  mortgage  is  released  of 
record;  and  when  the  mortgage  is  so  released,  it  loses  its  negotiability 
aa  to  a  aubaequeht  innocent  purchaaer  of  the  premiaes,  whether  the  note 
la  aatinfied  or  not.    Leuris  r.  Eirk  (Kans.),  178. 

Ifl.  Mag^lgMioe  in  signing.]  Where  one  signs  a  note  without  reading  it  or 
calling  on  anjr  one  except  the  payee's  agent  to  read  it,  this  is  not,  as  be- 
tween him  and  the  payee,  negligence  per  m.  Hopkin$  ▼.  Hawkeye  In- 
iurancs  (hmpany  (Iowa),  41. 

18.  Pkomiae  to  pay  foigod  note  —  estoppel.  J  The  defendant,  whoae  name 
had  been  forged  as  surety  on  a  note,  on  being  ahowu  the  note  by  the 
owner  admitted  that  the  signature  was  genuine,  and  promised  to  pay  the 
note,  supposing  that  he  had  signed  the  note.  The  owner  was  thus  induced 
to  forbear  suit  until  the  maker  became  insolTent.  Hdd^  that  the 
defendant  was  estopped  from  setting  up  that  his  signature  was  forged. 
B^idd  ▼.  MaUhem  (Ky.),  281. 

14.  State  bonda  —  bona  fide  holding.]  Where  the  owner  of  State  bonda, 
iaaued  to  blank  payee,  intrusted  them  to  another  for  aafe  keeping,  and 
the  latter  wrongfully  pledged  them  upon  a  loan  made  to  him  at  the  same 
time,  to  a  third,  who  acted  in  good  faith,  the  latter  may  hold  them  as 
against  the  owner.    Tucker  y.  Nmo  HampMre  Savings  Bank  (N.  H.),  580. 

1ft .  Wlien  not  payment.]  Where  a  debtor  delivers  to  his  creditor  the  note  of 
a  third  person  drawn  to  the  creditor's  order,  without  indorsing  it,  the  pr»* 
sumption  is  that  the  note  is  not  absolute  payment,  but  only  collateral  se- 
earity,  and  the  debtor  continues  liable  witliout  notice  of  dishonor,  unless 
the  neglect  to  give  such  notice  has  occasioned  him  loss.  HunUr  ▼.  M<nU 
(Penn.),  610. 

NOTE. 
See  CoiiTBAGT,  138. 

NOTES. 

—  double,  887. 

—  injury  by,  on  highway,  422. 

Attorney  —  disbarment,  657. 

Bank  —  certification  —  subsequent  alterations  —  estoppel  by  teller's  adroiss- 
sions,  808. 

title  to  deposit  of  fiduciary  moneys,  168. 

Bankraptoy  —  new  promise  pending  proceedings,  60. 

Oanier —  liability  of  connecting,  664. 

OoBStltntlonal  law  —  enjoyment  of  prirate  property,  450. 

Oontraot — to  assign  fees  of  office —  public  policy,  920. 

when  time  for  fulfillment  imponsible,  866- 
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NOTES  —  QmHnued. 
Ortainal  Iaw— cairjing  oonoeftled  weapcms,  019. 
Damages  —  meajmre  of — prospectiTe  profits,  461. 
Damage  —  proximate  and  remote  cause  of,  890. 
Bvidenoe  —  of  good  character  in  dvil  action,  201. 

reading  sdentifie  books,  478. 

of  custom,  to  explain  contract,  679 

Fbctares  —  heavy^  machinery,  447. 

Insurance —  waiver  of  condition  —  estoppel,  621. 

Judge  ~  civil  liabilitj  for  act  in  excess  of  jurisdiction,  648. 

Tiandlord  and  tenant  —  damage  by  water  by  one  tenant  to  another*  89. 

Master  and  servant — bribery  of  witness  by  servant,  32. 

course  of  employment,  86. 

Mortgage —  chattel]    Mortgagee's  "  deeming  himself  insecure,"  1081 
Negligence  —  liability  of  contractor  to  servant  of  contractee,  810. 

liability  of  school  district  for  contractor's,  630. 

Negotiable  instrument  —  alteration  by  filling  blank,  184. 

Knisanoe  —  lead^melting,  640. 

Property  —  seat  in  Cotton  Exchange,  802. 

Sale  —  conditional  —  title  of  bona  flde  purchaser,  105. 

Statute —  construction  —  '*  travelling  upon  a  highway,"  601. 

of  frauds  —  memorandum  —  signing,  347. 

Surety  —  contribution,  395. 

for  faithful  performance  —  additional  empk>yment,  404^ 

Tirade-mark  — ^infringement  —  label,  296. 

NUISANCK 

1.  Injunction — not  granted  against  liquor  saloon.]    When  a  statute  pfOi 

nounces  saloons  in  which  intoxicating  liquors  are  sold  to  be  nuisanoss 
and  provides  that  they  may  be  shut  up  and  abated,  the  keeping  one  open 
may  not  be  perpetually  enjoined  by  a  court  of  equity.  8UUe  esre^  v, 
Crawford  (Kans.),  182. 

2.  lojunction  —  lead-smelting.]    The  operation  of  lead-smelting  works  may 

be  preliminarily  restrained  when  it  emits  offensive,  poisonous  and  noxSoos 
fumes  and  vapors,  producing  danger  to  health  and  injury  to  property. 
Appeal  oftlie  Pennsylvania  Lead  Company  (Penn.),  584. 

See  Mastbb  and  SBRYAirr,  870;  Watbbooubsb,  112. 

OFFICER. 
8e€  Municipal  Corforation,  805. 

ORDER. 
Fdr  money.]    <8ee  Contract,  799. 
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ORDINANCE. 
See  teiLTCTB,  766;  Muhigipai.  COBFORATBOir,  60,  ^K»  G87. 

PARTNERSHIP. 

What  not.]  An  aippeenient  by  the  leeaee  of  a  hotel  to  pay  one-tenth  of  the 
gross  reoripts  for  rent  does  not  oonstitate  a  partnendiip.  MeDcnndL  ▼ 
BatUe  Eoute  Company  (Ala),  00. 

PARENT  AND  CHILD. 

]•  Aotioii  lor  unlawfially  issuing  marriage  lioensa]  No  action  lies  in  favor 
of  a  father,  npon  the  official  bond  of  a  clerk,  for  damages  by  reason 
of  the  marriage  of  his  minor  daughter  under  a  license  unlawfully  issued 
by  the  derk  without  his  consent.    HoUand  ▼.  Beard  (Miss.),  860. 

2,  OoBlody  of  ohUd  — ne^^eot  by  iiither.]  The  court  may  deprive  the  father 
of  the  custody  of  his  minor  children  if  he  willfully  neglects  to  provide 
professional  medical  attendance  for  them.  HHn&mann*9  Appeal  (Penn.)^ 
682. 

See  Marbiagb,  47. 

PAYMENT. 
note  not]    Bee  Nbootiablb  Instrukent,  610. 

PEDIGREE. 
See  EviDENCB,  881. 

PLEDGE. 
See  Warbhouskman,  466. 

PRESCRIPTION. 
See  Way,  614. 

PRESUMPTION. 
Be§  Etuhemgb,  680;  Ns6Li««ncb,  227. 

PRINCIPAL  AND  SURBTT. 
See  SuRBTY. 

PROMI6SORT  NOTE. 
Bee  Nbootiablb  Instrumbnt. 

PROPERTY. 

Ib  OottoB  Bzchange.]  A  seat  in  the  New  York  Cotton  Exdiaoge,  a 
corporation,  being  of  value  and  transferable,  is  property.  PeweH  v. 
HUirMt  (N.  Y.),  801. 

BigM  of  enjoyment.]    See  CoHsnrinnoHAL  Law,  460. 
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PBOXDiATB  AND  BEHOTB  CAU8B. 
3m  Tobt,  888;  Ihsu&aivcb,  440 ;  NaeuaKNOB.  008. 

PUBLIC  POLICY. 
8m  AOBNCT,  885 ;  Contract,  188,  810«  888. 

RAILROAD  COBfPANY. 
8»e  Cabrisb. 

RECEIPT. 
See  Bailment,  474  ;  Gift,  848. 

BBLIQIOUS  SOCIETY. 

Bight!  of  panr-hokUr.]  A  religious  society  may  alter  or  remore  a  pew  in 
its  church,  making  oompenBation  to  the  owner,  in  the  oonrw  of  neoeMary 
changes  or  repaira.     Jimei  v.  Totone  (N.  H.),  608. 

REWARD 

1.  Brtoppei.]  Where  an  oflbr  of  a  reward  is  made  in  a  newapaper  without 
authority,  the  alleged  promisor  is  not  estopped  from  denying  his  liability 
although  he  knew  of  the  publication  and  did  not  object  to  it.  Eug&l  ▼. 
Kinney  {Ot.\  801. 

fl.  Notioe  of  aooeptanoe  —  claim  of,  by  oity  fireman.]  A.  offered  to  give 
$6,000  to  any  person  who  would  bring  the  body  of  his  wife  from  a  burning 
building,  dead  or  alive.  B.,  a  paid  member  of  the  fire  department,  on  the 
faith  of  the  offer,  and  at  great  personal  peril,  but  without  notioe  of  ao- 
ceptanoe  of  the  offer,  brought  the  dead  body  from  the  building.  UM, 
that  he  was  entitled  to  the  reward.     J^  v.  Paige  (Wis.),  781. 

RIVER. 
See  Water  and  Water-ooursb. 

SALE. 

1.  Conditional  —  titlo  of  bona  fide  pnrchaser.]  A  purchaser  of  personal  prop- 

erty from  one  in  possession  under  a  sale  upon  an  unfulfilled  condition  gtits 
only  the  conditional  title  of  his  vendor,  although  he  buys  in  good  faith 
and  in  ignorance  of  the  condition.     Sumner  v.  Woods  (Ala.),  104. 

2.  Delivery.]     An  agreement  to  deliver  a  certain  quantity  of  oats  of  a  speci- 

fied quality  on  the  cars  when  demanded,  accompanied  by  present  payment, 
but  the  identity  of  the  oats  not  being  ascertained,  does  not  vest  title  to 
the  oats  in  the  purchaser.    Hvbier  v.  Oaaton  (Or.),  784. 

3.  Unaothorised — title  ]    The  owner  of  a  diamond  ring  put  it  in   the  hands 

of  a  jeweller  to  match  it,  or  failing  in  that  to  get  an  offer  for  it.  The  jew. 
eller  sold  it  to  the  defendants.  Hdd,  that  even  if  the  defendants  acted  la 
good  faith,  they  got  no  title.    Leiti  v.  Booth  (Md.),  888. 

^  Warranty,  implied.]  A  warranty  is  implied  on  a  sale  of  drugs  by  a  drug- 
gist.    Jonee  v.  Qeor^e  (Tex.),  689. 

Place  of.]    See  Criminal  Law,  550;  Fraud,  63. 
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^      SCHOOLa 

Diiqiudlfioation  for  admiision.]    The  truBtetM  and  facuUj  of  a  public  univer 
Bity  may  not  refuse  admission  or  exclude  atudents  because  they  are  mem- 
bers of  a  Greek  letter  fraternity  or  other  saerei  ooUege  sooletj.    8tai0 
M  rd.  SUOard  ▼.  WhUe  (Ind.),  496. 

See  NBaLiGBNCB,  687. 

SETTLEMENT. 
ABlMiiiiptlaL]  See  Mauiagi,  887. 604.  650. 

SPECIFIC  PEBFORMANCBL 
See  Marriagb,  604. 

STATE. 
liability  on  contract]  See  CoHSTiTirnoNAL  Law,  877. 

STATUTE 

1.  Oonstnicllcn  —  whisn  siifcdoct  to  ocdinanoc.]  A  stotate  prohibitin||^  tbe  sale 

of  spirituous  liquors  and  other  articles  of  traffic  within  three  miles  of  the 
place  of  any  religious  assembly  in  any  field  or  woodland,  without  a  permit 
from  tbe  managers  of  such  assembly,  is  not  infringed  by  one  duly  li- 
censed by  the  authorities  of  a  village,  who  sells  such  articles  at  a  camp 
meeting  held  within  the  village  boundaries.  Bx  Parte  MeNair  (Neb.), 
765. 

2.  **tnnrcl]ing   upon  a     highway."]  The    plaintiff  on  Decoration  day 

went  into  the  street  to  see  a  procession  form,  and  stood  there  from  three 
to  five  minutes,  near  a  pile  of  lumber,  which  then  fell  on  him  and  in- 
jured him.  HM,  that  as  matter  of  law  he  could  not  l)e  said  not  to  have 
been  *'  travelling  upon  a  highway."     Va/rney  v.  Maneheeter  (N.  H.),  599. 

STATUTE  OF  FRAUDa 

1.  Oontraot  lor  lala  of  goods  or  for  skill  and  labor.]  An  oral  contract  for 
the  manufacture  of  a  carriage,  of  a  kind  not  In  stock  nor  nsoally  kept  on 
hand,  but  according  to  special  order  and  specifications  furnished  and  a 
model  selected  by  the  purchaser,  at  a  price  exceeding  $50.  is  not  within 
the  statute  of  frauds.    Meineke  v.   Folk  (Wis.),  738. 

a.  Mamorandiim  —  delivery  —  mannar  of  signing  —  sobsaqnant  latter.]  A 
memorandum  under  the  statute  of  frauds  need  not  be  delivered,  and  is 
sufficiently  signed  by  the  name  being  printed  in  a  letter-head,  the  oon. 
tract  being  underwritten  but  not  otherwise  signed  ;  or  the  contract  may 
be  establiahed  by  a  letter  referring  to  the  sale  and  stating  ita  terma,  and 
signed  in  the  ordinary  way,  although  the  letter  repodiates  the  oon- 
traet.    Drury  y.  F^mn^  (Md.),  848. 

3. afgniog  of — receipt  and  latter.]  A  mere  receipt  for  money  on  a^ 

count  of  a  parchaseof  land,  and  a  letter  from  the  pnrohaaar,  referring  only 
generally  to  an  existing  oontraet,  do  not  constitute  a  Talld  contract  within 
the  statute  of  frauds     Smith  v.  Janee  (Q%  ),  78. 
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STATUTORY  GOKSTBUCTnOH. 
8e$  AonvBR,  168;  Btatutb. 

STREET. 
See  MuHioiPAL  Cobporatioh,  406^ 

SUBSCRIPTION. 
To  ftook.]  See  Comtract,  548. 

8ee  Contract,  42  ;  Sundat,  884. 

SUNDAY. 

1.  Oontraot  on  —  •abscriptioB  for  building  chaich.]  A  sabflcriptlon  on  Son* 

day  for  building  a  charch  ia  valid.    DaU  y.  Enepp  (Penn.),  684. 

2.  Isjiorj  whllo  tnnrolUng  on.]  One  who  is  injarod  bjr  an  obstraetion  negli- 

gently  made  in  a  street  by  ttie  mnnicipal  aathoritiea,  may  recover  there- 
for from  the  city,  although  at  the  time  he  wae  travelling  on  Sunday, 
in  violation  of  the  statute.    PiaU  v.  GUy  of  Oohoes  (N.  Y.),  286. 

SURETY. 

L  For  ootinty  traasorar  —  former  d«£anlL]  A  surety  on  the  bond  of  a  re* 
elected  county  treasurer  is  liable  only  for  default  during  the  term  for 
which  the  bond  was  given.     Van  SUkel  v.  Cimniy  of  Buffaio  (Neb.),  75S. 

2.  Bvidanoo — estoppoL]  A  surety  on  the  bond  of  a  re-elected  county  treaaurer 

is  not  estopped  from  contesting  the  correctness  of  the  principal*s  volun- 
tary official  reports  as  to  the  amount  of  money  In  his  hands  at  the  com- 
mencement of  the  term.    Id, 

3.  For  folthjEol  pesformanoe  —  additional  employiiMnL      Sureties  for  the 

faithful  performance  of  the  duties  of  the  book-keeper  of  a  bank  are  liable 
for  his  errors  in  that  capacity  although  he  also  performs  the  duties  of 
teller,  unless  the  errors  were  connected  with  or  induced  by  the  latter 
employment.    Home  Satinge  Bank  v.  Trattbe  Q&o.),  408. 

See  COMTRACT,  88. 

TAXATION, 

I.  Ohango  of  domioUa]  One  domiciled  in  Boston,  Biaaa.,  went  to  Euope  in 
1876  with  his  family  for  an  indefinite  term  of  absence,  and  remained 
abroad  until  1879.  On  leaving  he  had  determined  never  to  return  to  re- 
side  in  Boston,  and  before  May  1,  1877,  be  had  decided  to  take  up  bis  resi- 
dence on  his  return  in  Waterford,  Conn.,  and  on  hia  return  he  went 
there  to  reside.  JBM,  that  hia  **  domicile  "  for  the  purposea  of  taxation 
was  in  Boston,  on  the  first  of  BCay.  1877.  BorUmd  v.  OUy  ^  jBoifM 
(Mass.),  424. 

&  Dadnotlott  of  Ind^MMbMaa— dovloo  toaaoapotax.]  Wbaraoiie  nikss 
affidavit  that  hia  indebtedness  ezoeeda  hia  taxable  personal  piopstty,  lad 
it  appears  that  part  of  audi  indei>tednes8  is  a  demand  nota  for  l86jOQO,  the 
proceeds  of  which  were  used  to  purchase  government  bonds  whibb  wen 
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pledged  as  ooUatenl  thereto,  and  it  does  not  appear  that  the  note  is 
not  a  jnst  debt,  the  aaseesors  most  allow  a  dednction  therefor,  although 
the  transaction  maj  hare  been  a  doTice  to  eacape  taxation.  PsopU  n 
rd.  ▼.  Ryan  (N.  Y.),  888. 

3.  Bzamption  ci  aoadomlo  hnlUUng.]  A  building  used  partly  as  a  dormitory 
and  boarding-house  for  students  of  an  academy,  and  partly  as  a  public 
houae,  is  not  exempt  from  taxation  vm  land  "  for  the  use  of  the  academy.*' 
TruitdM  of  Philips  BxeUr  Aawetny  v.  ExeUr  (X.  H.),  580. 

^  Of  eizpress  oompany  —  raihroad  company  doing  express  biisinesa.J  A 
railroad  company,  carrying  on  also  au  independ«»nt  express  business  on 
its  own  aooonnt,  is  subject  to  taxation  as  an  express  oompany.  Jf^m/i/iM 
and  lAUU  Rode  Haaroad  Oompany  r.  State  (Lea),  678. 

ft.  Reooveryof  illegal  tax  paid  by  mistakenj  An  illegal  tax  voluntarily 
paid  by  mistake  of  both  law  and  fkct  may  be  recovered.  COy  of  Louio- 
tiUe  ▼.  Anderoon  (Ky.).  d20. 

TIMBER 

tioO  MOUTQAOB,  034. 

TORT. 

i/razlnuito  and  remote  oanse  —  oansing  hones  to  mn  away.]  The  defend, 
ant  intentionally  directed  a  stream  of  water  from  a  hose  against  a  team  of 
horses  fastened  to  a  post  in  the  street  in  front  of  his  premises.  Tlie 
horses,  frightened  thereby,  broke  loose,  ran  away,  and  collided  witli 
the  plaintiff's  team.  NM^  that  defendant  was  liable  for  the  injury  to  the 
latter.     Forney  y.  QMmaeher  (Mo.),  888. 

TRADE  MARK. 

inlBJiigsaisiit  —  labeL]  The  plaintiff  sold  soap  in  packages  in  tin.foil  and 
blue  paper,  labelled  on  one  side,  in  gilt  letters,  "  Sapolio  for  cleaning 
and  polishing,  manufactured  by  Enoch  Morgan's  Sons  &  Co.,  440  West 
street.  New  York,"  and  on  the  other,  *'  Enoch  Morgan's  Sapolio,**  with  a 
well-drawn  picture  of  a  human  face  opposite  a  pan  and  reflected  in  it. 
The  defendant  also  sold  soap  in  packages  of  a  different  shape  from  the 
plaintiff's,  in  tin-foil  and  blue  paper,  labelled  on  one  side  In  gilt  letters. 
'*  Troxeirs  Pride  of  the  Kitchen  Soap,*'  and  on  the  other,  '*  Pride  of 
the  Kitchen  Soap,**  with  a  picture  of  a  small  monkey  looking  at  himself 
in  a  mirror  or  pan  held  in  his  paw.  Hdd,  no  infringement.  MoTyan'% 
aon*9  Co,  ▼.  TVoisstf  (N.  T.X  d94. 

TRESPASS. 

tafroveoMnts  aftar  soitl  In  trespass  for  title  tlie  defendant  may  not  be 
allowed  for  improvements  made  after  suit,  although  with  the  Intention 
of  remoral  and  after  sequestration  and  replevy.  H^nderoon  ▼  (honbi% 
(Tex.),  091. 
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TRIAL, 
8$e  Criminal  Law,  2t0»  667. 

TRUST. 

Charitable. J  A  devlw  in  tnut  "to  aaalat,  relieve  and  benefit  poor  aad 
neceeattoaB  penons,  and  to  assist  and  co-operate  with  anjr  nucli  charitable, 
benvYolent,  religions,  literarx  and  scientific  societies  and  associationa*  or 
any  or  either  of  them,  as  shall  appear  to  the  trnstees  best  to  deserve  su^di 
assistaaoe  or  eo^pexation/'  is  valid.    Sutsr  v.  HiBiard  (lfMB.X  4M. 

WAIVER. 
8de  IXBUBAIICB,  618. 

WAREHOUSEMAK 

Pledge  of  his  own  goods  by  reoeipt.]  A  warehonseman,  having  in  stove 
wheat  of  his  own,  majr  effectoalljr  pledge  part  of  it  to  secnre  his  own  debt, 
by  his  warehouse  reoeipt,  and  without  separating  the  wheat  from  the 
mass.    M&re^uuU9  afid  Manufaeturert^  Bank  of  Detroit  v.  Mitbard(hi\eh.X 

465. 

See  Bailmrnt,  474. 

WATER-COURSE. 

1.  Dam — nnisanoe — inJunoUon.]     The  erection  of  a  dam  aciose  a  natnxal 

stream,  by  a  riparian  owner  thereon,  and  on  his  own  land,  may  be  re- 
strained before  the  trial  of  the  action,  where  it  appears  that  it  will  injnre 
the  health  of  neighboring  residents,  although  the  complainant  shows  no 
probable  special  damage  to  himself.     Ogletree  v.  IfeQuagge  (Ala.),  112l 

2.  DiTenlon  of  subterranean  water.]    Where  subterranean  water  emerges, 

and  afterward  sin  1(8  and  re^merges,  if  its  entire  exact  course  can  be  traced, 
the  proprietor  of  the  Innd  at  the  latter  point  will  be  protected  against  a 
diversion  of  the  water.     S*iddler  v.  Lee  (Ga.),  62. 

3.  Using  stream  to  float  logs.]    Ooe  Las  the  right  to  use  a  public  stream  in  a 

proper  and  reasonable  manner  to  float  his  logs,  and  if  they  strand  on  the 
land  of  a  riparian  owner,  be  is  not  liable  for  any  injury  thereby  to  the  land, 
unless  negligent,  and  may  enter  upon  such  land  to  reclaim  the  logs ;  bat 
is  liable  for  any  improper  use  of  the  stream  or  unnecessary  injury  to  the 
land.     CaH&r  v.  Thurston  (N.  H.),  584. 

WAY. 

Poblio  prescriptive  right  of.]  The  owner  of  land  on  a  river  estabUshed  a 
ferry  across  it,  and  for  access  to  it  opened  and  kept  in  repair  a  lane 
through  his  land.  The  public  used  the  lane  for  access  to  the  ferry  from 
a  highway  for  more  than  twenty-one  years.  The  owner  disoontinned  the 
ferry  and  barred  up  the  lane.  UeUt,  that  the  public  had  aeqnired  no 
prescriptive  right  in  the  land,  and  the  owner  was  not  indictable  toe  eb- 
etarnction  of  a  highway.    Boot  v.  OommonvieaUh  (Penn.),  614. 

WILU 
1  AttiHng  witness  signing  by  another's  hand.]    Where  an  attesting  wHt- 
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neiB  of  a  will  is  unable  to  write*  his  name  maj  be  written  for  him  bj 
anotlier,  at  his  request,  in  his  presence,  and  in  presence  of  the  testator. 
Lard  y.  Lord  (N.  H.),  665. 

A^  BMtnint  of  maiziagv.]  A  testator  provided  that  his  daughter  should  have 
$16,000  at  majority,  or  marriage  before  with  consent  of  her  mother  and  ex- 
ecutors ;  and  in  case  of  marrying  sgainst  such  consent  she  was  to  have  but 
$6,000.  The  land  was  charged  with  the  payment.  There  was  no  gift 
over,  and  there  was  not  enough  personally  to  pay  even  $5,000.  The 
daughter  married  at  eighteen,  with  consent  of  the  sole  executor  but 
without  consent  of  the  mother.  HM  a  breach  of  the  condition  ;  and 
that  the  condition  was  valid ;  and  that  the  legacy  was  forfeited  save  as 
to  the  $6,000.     Bogany.  (Jurtin  (N.  Y.),  244. 

3.  Rwooation  —  obUteratkm  In  past.]  Under  a  statute  providing  that  no 
will  shall  be  revolLed  or  altered  except  by  another  will,  or  **  unl«'ss  such 
will  be  burnt,  torn,  cancelled,  obliterated  or  destroyed,"  etc.,  an  obliteration 
in  part  is  ineffectual  to  work  a  revocation.    LoveU  v.  QuUman  (N .  Y . ),  254. 

<  psoof  of  destroyed.]    To  correct  spelling  in  his  will  already  executed, 

the  testator  had  it  copied,  and  undertook  to  execute  the  copy,  and  de- 
stroyed the  original.  The  copy  being  Insufficiently  attested,  hM,  that 
the  original  was  restored  to  force,  and  its  contents  were  sufficiently 
established  by  the  copy,  with  evidence  of  its  correctness  and  evldenoe  of 
the  ^BsUtor's  dedaraUons.     WUbaum  v.  8Mi  (Miss.),  868. 

WITNESS. 
JSee  OoKflTiTUTiONAL  Law,  744 ;  Evmmmg,  690, 688. 

WOMAN. 
Rnto  as  to  aegUgwioe  of]    Bee  Nrliobncb,  470, 

WORDS. 
"Boor  peraoiL'*]    /Sm  Mabbiagb,  868. 
"BomL"]    See  l>ma>,  90S. 

^'T^wv^Ding  upon  a  highway."]    5m  Statiitb,  688, 
■Use  of  the  Aoademy."]    See  Taxation,  688. 
"UsMl"]    See  Cabbiui,  880. 
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